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TRANSPORTATION POLICY 


TUESDAY, APRIL 24, 1956 


House or Representratives, 

SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 

OF THE COMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m., in the caucus 
room, Old House Office Building, Hon. Oren Harris (chairman of 
the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The Subcommittee on Transportation and Communications of the 
House Committee on Interstate and Foreign Commerce today is be- 
ginning hearings on H. R. 6141 and H. R. 6142, identical bills, making 
substantial amendments to the Interstate Commerce Act. These bills 
were drafted by the Department of Commerce to carry out the recom- 
mendations contained in the report of the Presidential Advisory Com- 
mittee on Transport Policy and Organization, and introduced by our 
colleagues, the chairman of this committee, Mr. Priest, and Mr. Wol- 
verton, the ranking minority member, at the request of the Depart- 
ment. 

It will be recalled that, last fall after the adjournment of Congress, 
this subcommittee had a week of hearings on the report itself, with the 
report being discussed by the three members of the Presidential Ad- 
visory Committee and by representatives of the transport industry 
affected. 

In addition, at this time, in view of the relevancy to the matters 
contained in H. R. 6141, we also will take testimony on H. R. 525, 
relating to section 22, Government rates, a bill introduced by our 
distinguished colleague, a member of this committee, Mr. Hinshaw; 
H. R. 6208, relating to the fourth section introduced by our dis- 
tinguished chairman, Mr. Priest; H. R. 9177 introduced by Mr. 
Hinshaw; and H. R. 9548, H. R. 9771, and H. R. 9772, introduced by 
myself on request, relating to freight forwarders. 

(The bills above referred to are as follows :) 


[H. R. 6141, 84th Cong., Ist sess. ] 


A BILL To amend the Interstate Commerce Act, as amended, so as to provide for a stronger 
national transportation industry, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Transpor- 
tation Amendments Act of 1955.” 

Sec. 2. The national transportation policy preceding section 1 of the Interstate 
Commerce Act, as amended, is amended to read as follows: 


1 
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“It is hereby declared to be the national transportation policy of the Congress— 
“(1) to provide for and develop, under the free enterprise system of 
dynamic competition, a strong, efficient, and financially sound national 
transportation industry by water, highway, and rail, as well as other means, 
which is and will at all times remain fully adequate for national defense, the 
postal service, and commerce ; 

(2) to encourage and promote full competition between modes of trans- 
portation at charges not less than reasonable minimum charges, nor more 
than reasonable maximum charges, so as to encourage technical innovations, 
the development of new rate and service techniques, and the increase of 
operating and managerial efficiency, full use of facilities and equipment, and 
the highest standards of service, safety, economy, efficiency, and benefit to 
the transportation user and the ultimate consumer, but without unjust dis- 
crimination, undue preference or advantage, or undue prejudice, and without 
excessive or unreasonable charges on noncompetitive traffic ; 

(8) to cooperate with the several States and the duly authorized officials 
thereof, and to encourage fair wages and equitable working conditions ; 

**(4) to reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest and to the end that the inherent 
economic advantages, including cost and service advantages, of each mode 
of transportation may be fully realized in such a manner so as to reflect its 
full competitive economic capabilities ; and 

“(5) to require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on individual 
modes of transport. 

“All the provisions of this Act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy.” 

Smo. 3. (a) Paragraph (4) of section 1 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(4) It shall be the duty of every common carrier subject to this part to pro- 
vide and furnish transportation upon reasonable request therefor, and to establish 
reasonable through routes with such other carriers, and rates, fares, charges, 
and classifications, regulations, and practices to be applied in connection there- 
with which result in charges not less than just and reasonable minimum charges 
nor more than just and reasonable maximum charges; and it shall be the duty 
of common carriers by railroad subject to this part to establish reasonable 
through routes with common carriers by water subject to part III, and rates, 
fares, charges, and classifications, regulations, and practices to be applied in 
connection therewith, which result in not less than just and reasonable minimum 
charges nor more than just and reasonable maximum charges. It shall be the 
duty of every such common carrier establishing through routes to provide reason- 
able facilities for operating such through routes and to make reasonable rules 
and regulations with respect to their operation, and providing for reasonable 
compensation to those entitled thereto; and in case of joint rates, fares, or 
charges, to establish just, reasonable, and equitable divisions thereof, which 
shall not unduly prefer or prejudice any of such participating carriers.” 

(b) Paragraph (5) of section 1 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(5) All charges made for any service rendered or to be rendered in the trans- 
portation of passengers or property, or in connection therewith, shall be not 
less than just and reasonable minimum charges nor more than just and reason- 
able maximum charges therefor, and every charge for such service which is less 
than a reasonable minimum charge or more than a just and reasonable maximum 
charge is prohibited and declared to be unlawful.” 

(c) Paragraph (6) of section 1 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(6) Itis hereby made the duty of all common carriers subject to the provisions 
of this part to establish, observe, and enforce classifications of property for 
transportation, regulations, and practices which when applied with the rates, 
fares, and charges of such carriers result in charges not less than just and 
reasonable minimum charges, nor more than just and reasonable maximum 
charges, and just and reasonable regulations and practices affecting classifica- 
tions, rates, or tariffs, the issuance, form, and substance of tickets, receipts, and 
bills of lading, the manner and method of presenting, marking, packing, and 
delivering property for transportation, the facilities for transportation, the carry- 
ing of personal, sample, and excess baggage, and all other matters relating to or 





TRANSPORTATION POLICY 3 


connected with the receiving, handling, transporting, storing, and delivery of 
property subject to the provisions of this part which may be necessary or proper 
to secure the safe and prompt receipt, handling, transportation, and delivery of 
property subject to the provisions of this part upon just and reasonable terms, 
and every classification, regulation, and practice resulting in less than just and 
reasonable minimum charges or more than just and reasonable maximum charges 
for the service, services, or part thereof covered thereby is prohibited and 
declared to be unlawful.” 

Sec. 4. Paragraph (1) of section 4 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, but this shall not be construed as 
authorizing any common carrier within the terms of this part or part III to 
charge or receive as great compensation for a shorter as for a longer distance: 
Provided, however, That such common carrier may charge less for longer than for 
shorter distances for the transportation of passengers or property if the charge 
established to or from the more distant point (a) is necessary to meet actual 
competition of another carrier or carriers, and (b) is not less than a just and 
reasonable minimum charge.” 

Sec. 5. The first sentence of subparagraph (b) of paragraph (11) of section 6 
of the Interstate Commerce Act, as amended, is amended to read as follows: 

“To establish proportional rates, or just and reasonable minimum or maximum 
proportional rates by rail to and from the ports to which the traffic is brought, 
or from which it is taken by the water carrier, and to determine to what traffic 
and in connection with what vessels and upon what terms and conditions such 
rates shall apply.” 

Sec. 6. (a) The first sentence of paragraph (3) of section 13 of the Interstate 
Commerce Act, as amended, is amended by striking out “or initiated by the 
President during the period of Federal control,” and inserting in lieu thereof 
“or any State service requirement (including any constitutional, statutory, ad- 
ministrative, or judicial requirement to provide, operate, or maintain railroad 
service or facilities, or the refusal or omission of any State agency or tribunal 
having jurisdiction, upon application, request, or notice duly presented thereto, to 
authorize or permit discontinuance or curtailment of such service or facilities 
within one hundred and eighty days after the presentation of such application) ,”. 

(b) Paragraph (4) of section 13 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(4) Whenever, in any such investigation the Commission, after full hearing, 
finds that any such rate, fare, charge, classification, regulation, or practice, 
causes any undue or unreasonable advantage, preference, or prejudice as between 
persons or localities in interstate commerce on the one hand and interstate or 
foreign commerce on the other hand, or any undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce, or that any such service 
requirement causes or will cause a net loss in revenue to the carrier or carriers 
involved, or otherwise unduly burdens or will unduly burden interstate or foreign 
commerce, all of which are hereby forbidden and declared to be unlawful, it shall 
by order determine and prescribe such just and reasonable minimum or maximum 
rate, fare, or charge, thereafter to be charged, and the classification, regulation, 
practice, or service requirement thereafter to be observed: Provided, That in 
any such investigation involving a State service requirement the Commission 
shall not issue such order prescribing or requiring discontinuance or curtailment 
of service covered thereby unless it finds that there is or will be available to the 
public reasonably adequate service in lieu thereof by other carriers or modes of 
transport (including private carriage) in the event of discontinuance or curtail- 
ment of the particular service or facility involved. Such order or orders issued 
under this section shall be observed while remaining in effect by the carriers 
parties to such proceeding affected thereby, the law of any State or the decision 
or order of any State authority to the contrary notwithstanding.” 

Sec. 7. (a) Paragraph (1) of section 15 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(1) That whenever, after full hearing upon a complaint made as provided in 
section 13 of this part, or after full hearing under an order for investigation and 
hearing made by the Commission on its own initiative, either in extension of 
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any pending complaint or without any complaint whatever, the Commission shall 
be of opinion that any individual or joint rate, fare, or charge, whatsoever de- 
manded, charged, or collected by any common carrier or carriers subject to this 
part for the transportation of persons or property as defined in the first section 
of this part, or any individual or joint classification, regulation, or practice what- 
soever of such carrier or carriers subject to the provisions of this part, affecting 
such rate, fare, or charge, is or will be in contravention of any provision of this 
part, the Commission shall determine and prescribe such just and reasonable 
minimum or maximum rate, fare, or charge, or such relationship, classification, 
regulation, or practice, as in its judgment may be necessary to remove such 
violation, to the extent to which the Commission finds that the same does or 
would exist, and to make an order that the carrier or carriers shall cease and 
desist from such violation, to the extent to which the Commission finds that the 
same does or would exist, and shall not thereafter publish, demand, or collect 
any rate, fare, or charge for such transportation less than the minimum or more 
than the maximum so prescribed, and shall conform to and observe the relation- 
ship, classification, regulation, or practice so prescribed.” 

(b) Paragraph (3) of section 15 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(3) The Commission may, and it shall wherever deemed by it to be neces- 
sary or desirable in the public interest, after full hearing upon complaint or 
upon its own initiative without complaint, establish through routes, joint class- 
fications which when applied with joint rates, fares, or charges result in charges 
not less than just and reasonable minimum charges, nor more than just and rea- 
sonable maximum charges, and just and reasonable minimum or maximum joint 
rates, fares, or charges applicable to the transportation of passengers or prop- 
erty by carriers subject to this part, or by carriers by railroad subject to this 
part and common carriers by water subject to part III, and the divisions of such 
rates, fares, or charges as hereinafter provided and the terms and conditions 
under which such through routes shall be operated. The Commission shall not, 
however, establish any through route, classification, or practice, or any rate, 
fare, or charge, between street electric passenger railways not engaged in the 
general business of transporting freight in addition to their passenger and express 
business, and railroads of a different character. No existing through route shall 
be canceled except by agreement of all carriers whose lines are embraced therein 
unless the Commission shall, upon applicaton and after hearing, find that can- 
cellation is consistent with the public interest without regard to the provisions 
of paragraph (4) of this section, and the burden of proof shall be upon the carrier 
or carriers to show that the cancellation is consistent with such public interest.” 

(c) Paragraph (7) of section 15 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(7) Whenever there shall be filed with the Commission any schedule stating 
a new individual or joint rate, fare, or charge, or any new individual or joint 
classification, or any new individual or joint regulation or practice affecting any 
rate, fare, or charge, the Commission shall have, and it is hereby given authority, 
either upon complaint or upon its own initiative without complant, at once, and 
if it so orders without answer or other formal pleading by the interested carrier 
or carriers, but upon reasonable notice, to enter upon a hearing concerning the 
lawfulness of such rate, fare, charge, classification, regulation, or practice. 

“Pending such hearing and the decision thereon, the Commission may from time 
to time suspend the operation of such schedule and defer the use of such rate, 
fare, charge, classification, regulation, or practice, for a period not longer than 
three months beyond the time when it would otherwise go into effect, but only if 
it determines on the basis of factual information by sworn complaint, affidavit, 
or other evidence, furnished by the complainant, or as a result of its own investi- 
gation, (a) that the rate, fare, charge, classification, regulation, or practice would 
probably be unlawful, and (b) that making such rate, fare, charge, classifica- 
tion, regultion, or practice effective would result in injury to the complainant, 
and (c) that remedies available to the complainant would, in the absence of 
suspension, be inadequate; and the Commission shall file with such schedule 
and deliver to the carrier or carriers affected by such suspension a statement 
in writing of its reasons for the suspension. After full hearing, whether com- 
pleted before or after the rate, fare, charge, classification, regulation, or practice 
goes into effect, the Commission may make such order with reference thereto 
as would be proper in a proceeding initiated after it had become effective. If 
the proceeding has not been concluded and an order made within the period of 
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suspension, the proposed change of rate, fare, charge, classification, regulation, 
or practice shall go into effect at the end of such period; but in case of a pro- 
posed increased rate or charge for or in respect to the transportation of property, 
the Commission may by order require the interested carrier or carries to keep 
accuate account in detail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts are paid, and upon com- 
pletion of the hearing and decision may by further order require the interested 
carrier or carriers to refund, with interest, to the persons in whose behalf such 
amounts were paid, such portion of such increased rates or charges as by its 
decision shall be found not justified. At any hearing involving a change in a 
rate, fare, charge, or classification, or in a rule, regulation or practice, the burden 
of proof shall be upon the carrier filing the schedule to show that the proposed 
changed rate, fare, charge, classification, rule, regulation, or practice is lawful, 
unless the complainant is also a carrier, and the Commission shall give to the 
hearing and decision of such questions preference over all other questions pending 
before it and decide the same as speedily as possible.” 

Sec. 8. Section 15a of the Interstate Commerce Act, as amended, is hereby 
repealed, and a new section 15 a reading as follows is inserted : 

“Sec. 15a. (1) In determining whether a rate, fare, or charge, or classification, 
regulation, or practice to be applied in connection therewith, results in a charge 
which is less than a reasonable minimum charge, as used in this Act, the Com- 
mission shall not consider the effect of such charge on the traffic of any other 
mode of transportation; or the relation of such charge to the charge of any 
other mode of transportation ; or whether such charge is lower than necessary to 
meet the competition of any other mode of transportation: Provided, however, 
That the provisions of this paragraph shall not be construed to prohibit any 
carrier subject to this Act from protesting or complaining in the event that a rate, 
fare, or charge is filed or made effective which it believes to be less than a reason- 
able minimum charge. 

(2) In determining whether rates, fares, or charges, or classifications, regu- 
lutions, or practices to be applied in connection therewith, result in charges more 
than just and reasonable maximum charges, as used in this Act, the Commission 
shall not require such charges to be reduced below the full cost of performing the 
services to which they apply, exclusive of losses in cther services. In making 
such a determination, the Commission shall take into consideration the extent 
and effect of competition with respect to the service to which the charges apply 
to the end that carriers will be prevented from imposing excessive or unreason- 
able charges on traffic which is noncompetitive. 

“(3) Differences in the classifications, rates, fares, charges, rules, regulations, 
and practices as between the different modes of transport, each with respect to 
its own type of service, shall not be deemed to constitute unjust discrimination, 
undue or unreasonable prejudice or disadvantage, or an unlawful practice within 
the meaning of any provision of this Act so long as the classifications, rates, 
fares, charges, rules, regulations, and practices do not result in charges which are 
less than reasonable minimum charges, as used in this Act. 

“(4) The establishment, maintenance, publication, and application of rates or 
charges for individual shipments of property subject to incentive minimum 
weights or in volume which make due allowance for differences in the handling 
costs of a carrier subject to this Act and which are established for the purpose 
of meeting competition of other modes of transportation shall not be construed or 
held to constitute unjust discrimination, or undue or unreasonable advantage, 
preference, or prejudice. 

“(5) The establishment, maintenance, publication, and application of rates, 
fares, charges, and rules and regulations of special application for transporta- 
tion service to the United States, State, and municipal governments by carriers 
subject to this Act are hereby authorized. Rates, fares, charges, and rules and 
regulations so limited shall be subject to the tariff filing and publication require- 
ments of the Act: Provided, however, That (a) such rates fares, charges, and 
rules and regulations may be filed on short notice, or made retroactive, where 
the circumstances so warrant, and (b) the provisions of the Act with respect to 
filing, publication, and posting of tariff schedules and contracts may be waived 
where the security of the United States so requires upon the filing of an appro- 
priate statement in writing with the Commission by the head of the Government 
agency concerned. Such rates, fares, charges, and rules and regulations shall 
not be subject to suspension or to the provisions of section 4, but shall be subject 
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to all other applicable provisions of the Act. Transportation services rendered 
by carriers subject to the Act for such governments other than under such rates, 
fares, charges, and rules and regulations of special application shall be subject to 
all the provisions hereof: Provided, however, That the provisions of the Act with 
respect to filing, publication and posting of tariff schedules and contracts may be 
waived where the security of the United States so requires in the manner provided 
herein with respect to waiver for those of special application.” 

Sec. 9. (a) Section 22 of the Interstate Commerce Act, as amended, is amended 
by striking from the first clause thereof the words “for the United States, State, 
or municipal governments, or” and “or the transportation of persons for the 
United States Government free or at reduced rates,”. 

(b) Nothing in this section shall be construed to affect the validity of any free 
or reduced rates, fares, or charges for transportation service rendered prior to 
the effective date hereof, and outstanding contracts providing for such rates, 
fares, or charges shall be filed and published on the effective date of this section 
as provided in subparagraph (5) of section 15a, and shall be subject to all other 
applicable provisions of such subparagraph. 

Sec. 10. (a) Paragraph (14) of subsection (a) of section 203 of the Interstate 
Commerce Act, as amended, is amended by striking out “except” after “whether 
over regular or irregular routes,” and inserting in lieu thereof “including any 
person heretofore engaged in transportation as a contract carrier by motor 
vehicle which the Commission shall find in appropriate proceedings not to be 
engaged in transportation as a contract carrier by motor vehicle as defined hereby, 
but excluding.” 

(b) Paragraph (15) of subsection (a) of section 203 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

“(15) The term ‘contract carrier by motor vehicle’ means any person who 
engages in transportation by motor vehicle of passengers or property in interstate 
or foreign commerce for compensation (other than transportation referred to in 
paragraph (14) and the exception therein) on the basis of bilateral contracts 
for specialized or individualized service or services equivalent to bona fide private 
earriage by motor vehicle.” 

(c) Paragraph (17) of subsection (a) of section 203 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

“(17) The term ‘private carrier of property by motor vehicle’ means any person 
not included in the terms ‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle’, who transports in interstate or foreign commerce by motor 
vehicle property of which such person is the owner, lessee, or bailee: Provided, 
That such ownership, lease, or bailment was not undertaken for the purpose of 
such transportation.” 

Sec. 11. (a) Subsection (a) of section 216 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(a) It shall be the duty of every common carrier of passengers by motor 
vehicle to establish reasonable through routes with other such common carriers 
and to provide safe and adequate service, equipment, and facilities for the trans- 
portation of passengers in interstate or foreign commerce; to establish, observe, 
and enforce individual and joint rates, fares, and charges, and regulations and 
practices relating thereto which result in charges not less than just and reason- 
able minimum charges nor more than just and reasonable maximum charges, and 
just and reasonable regulations and practices relating thereto and to the issuance, 
form, and substance of tickets, the carrying of personnel, sample, and excess 
baggage, the facilities for transportation, and all other matters relating to or 
connected with the transportation of passengers in interstate or foreign com- 
merce; and in case of such joint rates, fares, and charges, to establish just, rea- 
sonable, and equitable divisions thereof as between the carriers participating 
therein which shall not unduly prefer or prejudice any of such participating 
carriers.” 

(b) Subsection (b) of section 216 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(b) It shall be the duty of every common carrier of property by motor vehicle 
to provide safe and adequate service, equipment, and facilities for the transpor- 
tation of property in interstate or foreign commerce; to establish, observe, and 
enforce rates, charges, and classifications, regulations, and practices relating 
thereto which result in charges not less than just and reasonable minimum 
charges nor more than just and reasonable maximum charges, and just and 
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reasonable regulations and practices relating thereto and to the manner and 
method of presenting, marking, packing, and delivering property for transpor- 
tation, the facilities for transportation, and all other matters relating to or con- 
nected with the transportation of property in interstate or foreign commerce.” 

(c) Subsection (c) of section 216 of the Interstate Commerce Act, as amended, 
is amended by amending the first sentence therein to read as follows: 

“Common carriers of property by motor vehicle may establish reasonable 
through routes, and joint rates, charges, and classifications relating thereto 
which result in charges not less than just and reasonable minimum charges nor 
more than just and reasonable maximum charges with other such carriers or 
with common carriers by railroad and/or express and/or water; and common 
carriers of passengers by motor vehicle may establish reasonable through routes, 
and joint rates, fares, or charges which result in charges not less than just and 
reasonable minimum charges nor more than just and reasonable maximum 
charges with common carriers by railroad and/or water.” 

(d) Subsection (d) of section 216 of the Interstate Commerce Act, as amended, 
is amended by amending the first sentence therein to read as follows: “All 
charges made for any service rendered or to be rendered by any common carrier 
by motor vehicle engaged in interstate or foreign commerce in the transportation 
of passengers or property as aforesaid or in connection therewith shall be not 
less than just and reasonable minimum charges nor more than just and reasonable 
maximum charges therefor, and every charge for such service or any part thereof 
which is less than a just and reasonable minimum charge or more than a just 
and reasonable maximum charge is prohibited and declared to be unlawful.” 

(e) Subsection (e) of section 216 of the Interstate Commerce Act, as amended, 
is amended by amending the second sentence therein to read as follows: 

“Whenever, after hearing, upon complaint or in an investigation on its own 
initiative, the Commission shall be of the opinion that any individual or joint 
rate, fare, or charge, demanded, charged, or collected by any common carrier 
or carriers by motor vehicle or by any common carrier or carriers by motor 
vehicle in conjunction with any common carrier or carriers by railroad and/or 
express, and/or water for transportation in interstate or foreign commerce, 
or any classification, rule, regulation, or practice whatsoever of such carrier or 
carriers affecting such rate, fare, or charge or the value of the service there- 
under, is or will be in contravention of any provision of this part, it shall 
determine and prescribe the lawful reasonable minimum or maximum rate, 
fare, or charge thereafter to be observed, or the lawful relationship, rule, regu- 
lation, or practice thereafter to be made effective and the Commission shall, 
whenever deemed by it to be necessary or desirable in the public interest, after 
hearing, upon complaint or upon its own initiative without a complaint, establish 
through routes, and joint regulations or practices which when applied with 
joint rates, fares, or charges result in charges not less than just and reasonable 
minimum charges nor more than just and reasonable maximum charges, and 
just and reasonable minimum or maximum joint rates, fares, or charges appli- 
cable to the transportation of passengers by common carriers by motor vehicle, 
and the terms and conditions under which such through routes shall be operated : 
Provided, however, That nothing in this part shall empower the Commission to 
prescribe, or in any manner regulate, the rate, fare, or charge for intrastate 
transportation, or for any service connected therewith, for the purpose of re- 
moving discrimination against interstate commerce or for any other purpose 
whatever.” 

(f) Subsection (g) of section 216 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(g) Whenever there shall be filed with the Commission any schedule stating 
a new individual or joint rate, fare, charge, or classification for the transporta- 
tion of passengers or property by a common carrier or carriers by motor vehicle, 
or by any such carrier or carriers in conjunction with a common carrier or 
carriers by railroad and/or express, and/or water in interstate or foreign com- 
merce, or any rule, regulation or practice affecting such rate, fare, or charge, or 
the value of the service thereunder, the Commission is hereby authorized and 
empowered upon complaint of any interested party or upon its own initiative 
at once and, if it so orders, without answer or other formal pleading by the 
interested carrier or carriers, but upon reasonable notice, to enter upon a 
hearing concerning the lawfulness of such rate, fare, or charge, or such rule, 
regulation, or practice. 
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“Pending such hearing and the decision thereon, the Commission may from 
time to time suspend the operation of such schedule and defer the use of such 
rate, fare, or charge, or such rule, regulation, or practice, for a period not 
longer than three months beyond the time when it would otherwise go into 
effect, but only if it determines on the basis of factual information by sworn 
complaint, affidavit or other evidence, furnished by the complainant, or as a 
result of its own investigation, (a) that the rate fare, or charge, or rule, regu- 
lation, or practice would probably be unlawful, and (b) that making such rate, 
fare, or charge, or rule, regulation, or practice effective would result in injury 
to the complainant, and (c) that remedies available to the complainant would, 
in the absence of suspension, be inadequate; and the Commission shall file with 
such schedule and deliver to the carrier or carriers affected by such suspension 
a statement in writing of its reasons for the suspension. After hearing whether 
completed before or after the rate, fare, charge, classification, rule, regulation, 
or practice goes into effect, the Commission may make such order with reference 
thereto as would be proper in a proceeding initiated after it had become effective. 
If the proceeding has not been concluded and an order made within the period 
of suspension, the proposed change of rate, fare, or charge, or classification, 
rule, regulation, or practice shall go into effect at the end of such period: 
Provided, That this paragraph shall not apply to any initial schedule or sched- 
ules filed on or before July 31, 1938, by any such carrier in bona fide operation 
when this section takes effect. At any hearing involving a change in a rate, fare, 
charge, or classification, or in a rule, regulation, or practice, the burden of proof 
shall be upon the carrier filing the schedule to show that the proposed changed 
rate, fare, charge, classification, rule, regulation, or practice is lawful, unless 
the complainant is also a carrier.” 

(g) Subsection (h) of section 216 of the Interstate Commerce Act as amended, 
is amended by striking out the words “justness or reasonableness” in the first 
clause thereof, and inserting in lieu thereof the word “lawfulness”. 

(h) Subsection (i) of section 216 of the Interstate Commerce Act, as amended, 
is hereby repealed. 

Spec. 12. (a) Subsection (a) of section 218 of the Interstate Commerce Act, as 
amended, is amended (1) by striking out of the second sentence the word 
“minimum”, and (2) by striking out the last four sentences and inserting in 
lieu thereof the following: “No such contract carrier, unless otherwise provided 
by this part shall engage in the transportation of passengers or property in 
interstate or foreign commerce unless the rates, fares and charges actually main- 
tained and charged for such transportation by said carrier have been published, 
filed, and posted in accordance with the provisions of this part, or in the alterna- 
tive, at the carrier’s option, unless the actual contract or contracts of such carrier 
covering such transportation have been published, filed, and posted in lieu thereof, 
in accordance with such regulations as the Commission shall prescribe. In all 
other respects, every such carrier shall be subject to section 217.” 

(b) Subsection (b) of section 218 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or upon its own initiative the 
Commission finds that any minimum rate or charge of any contract carrier by 
motor vehicle, or any rule, regulation, or practice of any such carrier affecting 
such minimum rate or charge, or the value of the service thereunder, for the 
transportation of passengers or property or in connection therewith, contravenes 
the national transportation policy declared in this Act, or is in contravention of 
any provision of this Act, the Commission may prescribe such just and reasonable 
minimum rate or charge, or such rule, regulation, or practice as in its judgment 
may be necessary or desirable in the public interest and will not be in contra- 
vention of any provision of this Act. Such minimum rate or charge, or such rule, 
regulation, or practice, so prescribed by the Commission, shall give no advantage 
or preference to any such carrier in competition with any common carrier subject 
to this Act, which the Commission may find to be undue or inconsistent with the 
public interest and the national transportation policy declared in this Act, and 
the Commission shall give due consideration to the cost of the services rendered 
by such contract carriers. All complaints shall state fully the facts complained 
of and the reasons for such complaint and shall be made under oath.” 

(c) Subsection (c) of section 218 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(e) Whenever there shall be filed with the Commission by any such contract 
earrier any schedule stating a charge for a new service or a reduced charge 
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directly, or by means of any rule, regulation, or practice, for the transportation 
of passengers or property in interstate or foreign commerce, the Commission is 
hereby authorized and empowered upon complaint of interested parties or upon 
its own initiative at once, and if it so orders, without answer or other formal 
pleading by the interested party, but upon reasonable notice, to enter upon a 
hearing concerning the lawfulness of such charge, or such rule, regulation, or 
practice. 

“Pending such hearing and the decision thereon, the Commission may from 
time to time suspend the operation of such schedule and defer the use of such 
charge, or such rule, regulation, or practice, for a period not longer than three 
months beyond the time when it would otherwise go into effect, but only if it 
determines on the basis of factual information by sworn complaint, affidavit, or 
other evidence, furnished by the complainant, or as a result of its own investiga- 
tion, (1) that the charge, or rule, regulation, or practice would probably be 
unlawful, and (2) that making such charge, or rule, regulation, or practice 
effective would result in injury to the complainant, and (3) that remedies avyail- 
able to the complainant would, in the absence of suspension, be inadequate; and 
the Commission shall file with such schedule and deliver to the carrier affected 
by such suspension a statement in writing of its reasons for the suspension. 
After full hearing, whether completed before or after the charge, or rule, regula- 
tion, or practice goes into effect, the Commission may make such order with 
reference thereto as would be proper in a proceeding initiated after it had become 
effective. If the proceeding has not been concluded and an order made within 
the period of suspension, the proposed change in any charge, or rule, regulation, 
or practice shall go into effect at the end of such period: Provided, That this 
paragraph shall not apply to any initial schedule or schedules filed on or before 
July 31, 1938, by any such carrier in bona fide operation when this section takes 
effect. The rule as to burden of proof specified in section 216 (¢) shall apply to 
this paragraph.” 

Sec. 13. (a) Subsection (d) of section 302 of the Interstate Commerce Act, 
as amended, is amended by striking out “except” and inserting in lieu thereof 
“including any person heretofore engaged in transportation as a contract carrier 
by water which the Commission shall find in appropriate proceedings not to be 
engaged in transportation as a contract carrier by water as defined hereby, but 
excluding”. 

(b) Subsection (e) of section 302 of the Interstate Commerce Act, as amended, 
is amended by amending the first sentence thereof to read as follows: “The term 
‘contract carrier by water’ means any person which engages in transportation by 
water of passengers or property in interstate or foreign commerce for compensa- 
tion (other than transportation referred to in paragraph (d) and the exemption 
therein) on the basis of bilateral contracts for specialized or individualized service 
or services equivalent to bona fide private carriage by water.” 

Sec. 14. Subsection (b) of section 303 of the Interstate Commerce Act, as 
amended, is hereby repealed. 

Sec. 15. (a) Subsection (a) of section 305 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(a) It shall be the duty of every common carrier by water, with respect to 
transportation subject to this part which it undertakes or holds itself out to per- 
form, or which it is required by or under authority of this part to perform to pro- 
vide and furnish such transportation upon reasonable request therefor, and to 
establish, observe, and enforce rates, fares, charges, and classifications, regula- 
tions, and practices to be applied in connection therewith which result in charges 
not less than just and reasonable minimum charges nor more than just and rea- 
sonable maximum charges, and just and reasonable regulations and practices 
relating thereto, and to the issuance, form, and substance of tickets, receipts, 
bills of lading, and manifests, the manner and method of presenting, marking, 
packing, and delivering property for transportation, the carrying of personal, 
sample, and excess baggage, the facilities for transportation, and all other mat- 
ters relating to or connected with such transportation in interstate or foreign 
commerce. All charges made for any service rendered or to be rendered in the 
transportation of passengers or property as aforesaid, or in connection there- 
with, shall be not less than just and reasonable minimum charges nor more than 
just and reasonable maximum charges therefor, and every charge for such serv- 
ice or any part thereof which is less than a reasonable minimum charge or more 
than a just and reasonable maximum charge is prohibited and declared to be 
unlawful.” 
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(b) Subsection (b) of secction 305 of the Interstate Commerce Act, as amended, 
is amended by amending the first two sentences therein to read as follows: “It 
shall be the duty of common carriers by water to establish reasonable through 
routes with other such carriers and with common carriers by railroad, for the 
transportation of persons or property, and rates, fares, charges, and classifica- 
tions applicable thereto which result in charges not less than just and reasonable 
~ninimum charges nor more than just and reasonable maximum charges, and to 
provide reasonable facilities for operating such through routes, and to make 
reasonable rules and regulations with respect to their operation and providing 
for reasonable compensation to those entitled thereto. Common carriers by water 
may establish reasonable through routes and rates, fares, charges, and clasifica- 
tions applicable thereto which result in charges not less than just and reasonable 
minimum charges nor more than just and reasonable maximum charges with 


common carriers by motor vehicle.” 
(c) Subsection (c) of section 305 of the Interstate Commerce Act, as amended, 


is amended by striking out the last sentence. 

Sec. 16. Subsection (e) of section 306 of the Interstate Commerce Act, as 
amended, is amended (1) by striking out of the second sentence the word “mini- 
mum”, and (2) by striking out the last five sentences and inserting in lieu thereof 
the following: ‘No contract carrier by water, unless otherwise provided by this 
part, shall engage in transportation subject to this part unless the rates, fares, or 
charges actually maintained and charged have been published, filed, and posted 
in accordance with the provisions of this part, or in the alternative, at the car- 
rier’s option, unless the actual contract or contracts covering such transporta- 
tion have been published, filed, and posted in lieu thereof, in accordance with such 
regulations as the Commission shall prescribe. In all other respects every such 
carrier shall be subject to sections 306 (a)—(d).” 

Sec. 17. (a) Subsection (b) of section 307 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or in any investigation on its 
own initiative, the Commission shall be of opinion that any individual or joint 
rate, fare, or charge demanded, charged, or collected by any common carrier or 
earriers by water for transportation subject to this part, or any regulation, prac- 
tice, or classification of such carrier or carriers relating to such transportation, 
is or will be in contravention of any provision of this part, it shall determine and 
prescribe the lawful reasonable minimum or maximum rate, fare, or charge 
thereafter to be observed, or the lawful relationship, regulation, practice, or 
classification thereafter to be made effective.” 

(b) Subsection (c) of section 307 of the interstate Commerce Act, as amended, 
is amended by striking out the words “justness or reasonableness’ in the first 
clause thereof and inserting in lieu thereof the word “lawfulness.” 

(c) Subsection (d) of section 307 of the Interstate Commerce Act, as amend- 
ed, is amended to read as follows: 

“(d) The Commission may, and it shall whenever deemed by it to be necessary 
or desirable in the public interest, after full hearing upon complaint or upon 
its own initiative without a complaint, establish through routes, joint classifica- 
tions which when applied with joint rates, fares, or charges result in charges 
not less than just and reasonable minimum charges nor more than just and rea- 
sonable maximum charges, and just and reasonable minimum or maximum joint 
rates, fares, or charges, applicable to the transportation of passengers or property 
by common carriers by water, or by such carriers and carriers by railroad, and 
the divisions of such rates, fares, or charges as hereinafter provided, and the 
terms and conditions under which such through routes shall be operated. The 
Commission shall not, however, establish any through route, classification, or 
practice, Or any rate, fare, or charge, between street electric passenger railways 
not engaged in the general business of transporting freight in addition to their 
passenger and express business, and common carriers by water. No existing 
through route shall be canceled except by agreement of all carriers whose 
lines are embraced therein unless the Commission shall, upon application and 
after hearing, find that cancellation is consistent with the public interest without 
regard to the provisions of paragraph (4) of section 15, and the burden of proof 
shall be upon the carrier or carriers to show that the cancellation is consistent 
with such public interest.” 

. (d) Subsection (f) of section 307 of the Interstate Commerce Act, as amended, 
is hereby repealed. 
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(e) Subsection (g) of section 307 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(g) Whenever there shall be filed with the Commission any schedule (except 
a schedule referred to in section 322) stating a new rate, fare, charge, classifi- 
eation, regulation, or practice for the interstate or foreign transportation of 
passengers or property by a common carrier or carriers by water, the Commis- 
sion may upon protest of interested parties or upon its own initiative at once, and 
if it so orders, without answer or other formal pleading by such carrier or car- 
riers, but upon reasonable notice, enter upon an investigation concerning the 
lawfulness of such rate, fare, charge, classification, regulation, or practice. 

“Pending such hearing and the decision thereon, the Commission may from 
time to time suspend the operation of such schedule and defer the use of such 
rate, fare, charge, classification, regulation, or practice, for a period not longer 
than three months beyond the time when it would otherwise go into effect but 
only if it determines on the basis of factual information furnished by sworn 
complaint, affidavit, or other evidence, furnished by the complainant, or as a 
result of its own investigation, (1) that the rate, fare, charge, classification, 
regulation, or practice would probably be unlawful, and (2) that making such 
rate, fare, charge, classification, regulation, or practice effective would result in 
injury to the complainant, and (3) that remedies available to the complainant 
would, in the absence of suspension, be inadequate; and the Commission shall 
file with such schedule and deliver to the carrier or carriers affected thereby a 
statement in writing of its reasons for the suspension. After hearing, whether 
completed before or after the rate, fare, charge, classification, regulation, or 
practice goes into effect, the Commission may make such order with reference 
thereto, as would be proper in a proceeding instituted after such rate, fare, 
charge, classification, regulation, or practice had become effective. If the pro- 
ceeding shall not have been concluded and an order made within the period of 
suspension, the proposed rate, fare, charge, classification, regulation, or practice 
shall go into effect at the end of such period: Provided, however, That this sub- 
section shall not apply to any initial schedule filed prior to October 1, 1941, by 
any such carrier (other than a carrier subject, at the time this part takes effect, 
to the provisions of the Intercoastal Shipping Act, 1933, as amended, or the 
Shipping Act, 1916, as amended) insofar as such schedule names rates on traffic, 
or for services connected therewith, as to which such carrier was in bona fide 
operation on January 1, 1940. At any hearing involving a change in a rate, 
fare, charge, or classification, or in a rule, regulation, or practice, the burden of 
proof shall be upon the carrier filing the schedule to show that the proposed 
rate, fare, charge, classification, rule, regulation, or practice is lawful, unless the 
complainant is also a carrier.” 

(f) Subsection (h) of section 307 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(h) Whenever, after hearing, upon complaint or upon its own initiative, the 
Commission finds that any minimum rate or charge of any contract carrier by 
water, ‘or any rule, regulation, or practice of any such carrier affecting such 
minimum rate or charge, or the value of the service thereunder, contravenes the 
national transportation policy declared in this Act, or is in contravention of any 
provision of this Act, the Commission may prescribe such just and reasonable 
minimum rate or charge, or such rule, regulation or practice as in its judgment 
may be necessary or desirable in the public interest and will not be in contra- 
vention of any provision of this Act. Such minimum rate or charge, or such 
rule, regulation, or practice, so prescribed by the Commission, shall give no 
advantage or preference to any such carrier in competition with any common 
carrier subject to this Act, which the Commission may find to be undue or incon- 
sistent with the public interest and the national transportation policy declared 
in this Act, and the Commission shall give due consideration to the cost of the 
services rendered by such contract carriers. All complaints shall state fully the 
facts complained of and the reasons for such complaint and shall be made under 
oath.” 

(zg) Subsection (i) of section 307 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

“(i) Whenever there shall be filed with the Commission by any such contract 
carrier any schedule (except a schedule referred to in section 322) stating a 
charge for a new service or a reduced charge, directly or by means of any rule, 
regulation, or practice, for transportation in interstate or foreign commerce, the 
Commission may upon complaint of interested parties or upon its own initiative 
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at once and, if it so orders, without answer or other formal pleading by the 
interested party, but upon reasonable notice, enter upon a hearing concerning 
the lawfulness of such charge, or such rule, regulation, or practice. t 

“Pending such hearing and the decision thereon, the Commission may from time 
to time suspend the operation of such schedule and defer the use of such charge, 
or such rule, regulation, or practice, for a period not longer than three months 
beyond the time when it would otherwise go into effect, but only if it determines 
on the basis of factual information by sworn complaint, affidavit or other evi- 
dence, furnished by the complainant, or as a result of its own investigation, (1) 
that the charge, rule, regulation, or practice would probably be unlawful, and 
(2) that making such charge, rule, regulation, or practice effective would result 
in injury to the complainant, and (3) that remedies available to the complainant 
would in the absence of suspension, be inadequate; and the Commission shall 
file with such schedule and deliver to the carrier affected by such suspension 
a statement in writing of the reasons for the suspension. After hearing, whether 
completed before or after the charge, or rule, regulation or practice goes into 
effect, the Commission may make such order with reference thereto as would 
be proper in a proceeding instituted after it had become effective. If the pro- 
ceeding has not been concluded and an order made within the period of sus- 
pension, the proposed change in any charge or rule, regulation, or practice 
shall go into effect at the end of such period: Provided, That this subsection 
shall not apply to any initial schedule filed prior to October 1, 1941, by any 
such carrier (other than a carrier subject, at the time this part takes effect, 
to the provisions of the Intercoastal Shipping Act, 1933, as amended, or 
the Shipping Act, 1916, as amended) insofar as such schedule names charges on 
traffic, or for services connected therewith, as to which such carrier was in bona 
tide operation on January 1, 1940. The rule as to burder of proof specified in 
subsection (g) of this section shall apply to this subsection.” 

Sec. 18. (a) Subsection (a) of section 309 of the Interstate Commerce Act, as 
amended, is amended by inserting the designation ‘(1)” after “(a)”, and by 
adding at the end thereof two new subparagraphs reading as follows: 

(2) Unless otherwise specifically indicated in such certificate, the holder of 
any certificate heretofore issued under this section, or hereafter issued under this 
section pursuant to an application filed on or before the date on which this para- 
graph takes effect, specifically authorizing the holder thereof to engage as a 
common carrier by water in the transportation of commodities in bulk over any 
route or routes or between any ports, may without making application under 
this section engage, to the same extent and subject to the same terms, conditions, 
and limitations, as a common carrier by water in the transportation of commodi- 
ties in interstate or foreign commerce as specified in such certificate. 

“(3) Subject to the provisions of section 310, if any such carrier or a prede- 
cessor in interest was in bona fide operation as a common carrier by water in the 
transportation of bulk commodities pursuant to the exemption of former section 
303 (b) on January 1, 1955, over the route or routes or between the ports with 
respect to which application is made and has so operated since that time (or, if 
engaged in furnishing seasonal service only, was in bona fide operation during 
the seasonal period, prior to or including such date, for operations of the charac- 
ter in question) except, in either event, as to interruptions of service over which 
the applicant or its predecessor in interest had no control, the Commission shall 
issue such certificate without requiring further proof that public convenience and 
necessity will be served by such operation, and without further proceedings, if 
application for such certificate is made to the Commission as provided in subsec- 
tion (b) of this section and prior to the expiration of one hundred and eighty 
days after this section takes effect. Pending the determination of any such appli- 
cation, the continuance of such operation shall be lawful. Any person, not in- 
cluded within the foregoing provision, who is engaged in such transportation of 
bulk commodities as a common carrier by water when this subparagraph takes 
effect may continue such operation for a period of one hundred and eighty days 
thereafter without a certificate and if application for such certificate is made 
to the Commission within such period, the continuance of such operation shall 
be lawful pending the determination of such application.” 

(b) Subsection (f) of section 309 of the Interstate Commerce Act, as amended, 
is amended by inserting the designation “(1)” after “(f)”, and by adding at the 
end thereof two new subparagraphs reading as follows: 

a 2) Unless otherwise specifically indicated in such permit, the holder of any 
permit heretofore issued under this section, or hereafter issued under this section 
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pursuant to an application filed on or before the date on which this paragraph 
takes effect, specifically authorizing the holder thereof to engage as a contract 
earrier by water in the transportation of commodities in bulk over any route or 
routes or between any ports, may without making application under this section 
engage, to the same extent and subject to the same terms, conditions, and limita- 
tions, as a contract carrier by water in the transportation of such commodities as 
specified in such permit. 

(3) Subject to the provisions of section 310, if any such carrier or a prede- 
cessor in interest was in bona fide operation as a contract carrier by water in 
the transportation of bulk commodities pursuant to the exemption of former 
section 308 (b) on January 1, 1955, over the route or routes or between the ports 
with respect to which application is made and has so operated since that time 
(or, if engaged in furnishing seasonal service only, was in bona fide operation 
during the seasonal period, prior to or including such date, for operations of 
the character in question) except, in either event, as to interruptions of service 
over which the applicant or its predecessor in interest had no control, the Com- 
mission shall issue such permit, without further proceedings, if application for 
such permit is made to the Commission as provided in subsection (g) of this 
section and prior to the expiration of one hundred and eighty days after this 
section takes effect. Pending the determination of any such application, the 
continuance of such operation shall be lawful. Any person, not included within 
the foregoing provision, who is engaged in such transportation of bulk commodi- 
ties as a contract carrier by water when this subparagraph takes effect may 
continue such operation for a period of one hundred and eighty days thereafter 
without a permit, and, if application for such permit is made to the Commission 
within such period, the continuance of such operation shall be lawful pending 
the determination of such application.” 

Sec. 19. Subsection (c) of section 402 of the Interstate Commerce Act, as 
amended, is amended (1) by inserting after ‘“(c)” the following: “(1) Except 
as provided in paragraph (2) of this subsection”, and (2) by adding a new 
paragraph at the end thereof reading as follows: 

“(2) After hearing in an investigation institute on its own motion or upon 
complaint the Commission, by order, shall make the exemption provided for by 
paragraph (1) inapplicable to any person if it finds that the activities of such 
person are not being conducted solely for the purpose, and within the limitations, 
specified in such paragraph, or that making such exemption inapplicable to such 
person is necessary to carry out the purposes of this part and the national trans- 
portation policy declared in this Act. in the administration of this paragraph 
the Commission shall consider, among other things which in its opinion are 
pertinent and relevant, the facts and circumstances surrounding the organization 
and establishment of such activities; the scope of the activities, geographically 
and as to commodities handled and persons served; the basis of charges, if any, 
for the service or services provided ; and the extent such activities are in com- 
petition with the services of freight forwarders subject to this part.” 

Sec. 20. Subsection (a) of section 404 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(a) It shall be the duty of every freight forwarder to provide and furnish, 
upon reasonable request therefor, the service subject to this part covered by its 
permit issued ynder this part, and to establish, observe, and enforce rates, 
charges, and classifications, regulations, and practices relating thereto which 
result in charges not less than just and reasonable minimum charges nor more 
than just and reasonable maximum charges and just and reasonable regulations 
and practices relating thereto and to the issuance, form, and substance of receipts 
and bills of lading, the manner and method of presenting, marking, packing, and 
delivering property for transportation in service subject to this part, the 
facilities for such transportation, and all other matters relating to or connected 
with such transportation and every rate, charge, classification, regulation, or 
practice resulting in less than just and reasonable minimum charges or more 
than just and reasonable maximum charges for the service, services, or part 
thereof covered thereby is prohibited and declared to be unlawful.” 

Sec. 21. (a) Subsection (b) of section 406 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or in an investigation upon 
its own initiative, the Commission shall be of opinion that any rate or charge 
demanded, charged or collected for service subject to this part, or any classifica- 
tion, regulation, or practice relating thereto is or will be in contravention of 
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any provision of this part, it shall determine and prescribe the lawful reason- 
able minimum or maximum rate or charge thereafter to be observed or the 
lawful relationship, classification, regulation, or practice thereafter to be made 
effective.” 

(b) Subsection (c) of section 406 of the Interstate Commerce Act, as 
amended, is amended by striking out the words “justness or reasonablness” in 
the first clause thereof, and inserting in lieu thereof the word “lawfulness.” 

(ec) Subsection (d) of section 406 of the Interstate Commerce Act, as amended, 
is hereby repealed. 

(d) Subsection (e) of section 406 of the Interstate Commerce Act, as amended, 
is amended to read as follows: 

““(e) Wherever there shall be filed with the Commission, under this part, 
any tariff stating a new rate, charge, classification, regulation, or practice, the 
Commission may upon complaint or upon its own initiative at once, and, if it 
so orders, without answer or other formal pleading, but upon reasonable notice, 
enter upon an investigation concerning the lawfulness of such rate, charge, 
classification, regulation, or practice. 

“Pending such hearing and the decision thereon, the Commission may from 
time to time suspend the operation of such tariff and defer the use of such rate, 
charge, classification, regulation, or practice, for a period not longer than three 
months beyond the time when it would otherwise go into effect, but only if it 
determines on the basis of factual information by sworn complaint, affidavit, or 
other evidence, furnished by the complainant, or a result of its own investigation, 
(1) that the rate, charge, classification, regulation, or practice would probably 
be unlawful, and (2) that making such rate, fare, charge, classification, regu- 
lation, or practice effective would result in injury to the complainant, and (3) 
that remedies available to the complainant would, in the absence of suspension, 
be inadequate; and the Commission shall file with such tariff and deliver to the 
freight forwarder affected thereby a statement in writing of its reasons for the 
suspension. After hearing, whether completed before or after the rate, charge, 
classification, regulation, or practice goes into effect, the Commission may make 
such order with reference thereto as would be proper in a proceeding instituted 
after such rate, charge, classification, regulation, or practice had become effective. 
If the proceeding shall not have been concluded and an order made within the 
period of suspension, the proposed rate, charge, classification, regulation, or 
practice shall go into effect at the end of such period, which period shall not be 
extended by agreement or otherwise: Provided, however, That subject to section 
405 (b), this subsection shall not apply to any initial tariff filed prior to the 
expiration of ninety days after the date of enactment of this part. At any 
hearing involving a change in a rate, charge, or a classification, or in a rule, 
regulation, or practice, the burden of proof shall be upon the freight forwarder or 
carrier filing the tariff to show that the proposed changed rate, charge, classifi- 
cation, rule, regulation, or practice is lawful, unless the complainant is also a 
freight forwarder or carrier.” 

(e) Subsection (f) of section 406 of the Interstate Commerce Act, as amended, 
is amended (1) by inserting in the first sentence after “made or imposed by 
authority of any State,” the words “or any State service requirement (including 
any constitutional, statutory, administrative, or judicial requirement to provide, 
operate, or maintain freight forwarder service or facilities, or the refusal or 
omission of any State agency or tribunal having jurisdiction upon application, 
request, or notice duly presented thereto, to authorize or permit discontinuance or 
curtailment of such service or facilities within one hundred and eighty days 
after the presentation of such application),” and (2) by amending the last two 
sentences thereof to read as follows: “Whenever in any such investigation the 
Commission, after full hearing, finds that any such rate, charge, classification, 
regulation, or practice causes any undue or unreasonable advantage, preference, 
or prejudice as between persons or localities in intrastate commerce on the one 
hand and interstate commerce on the other hand, or any undue, unreasonable or 
unjust discrimination against interstate commerce. or that any such service 
requirement causes or will cause a net loss in revenue to the freight forwarder 
or forwarders involved, or otherwise unduly burdens or will burden interstate 
commerce, all of which are hereby forbidden and declared to be unlawful, it shall 
determine and prescribe such just and reasonable minimum or maximum rate, 
fare, or charge, thereafter to be charged, and the Classification, regulation, 
practice, or service requirement thereafter to be observed: Provided, That in any 
such investigation involving a State service requirement the Commission shall 
not issue such order prescribing or requiring curtailment or discontinuance of 
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service covered thereby unless it finds that there is or will be available to the 
public reasonably adequate service in lieu thereof by other carriers or modes of 
transport (including private carriage) in the event of discontinuance or curtail- 
ment of the particular service or facility involved. Such order or orders shall 
be observed while in effect by the freight forwarders parties to such proceeding 
affected thereby, the law of any State or the decision or order of any State 
authority to the contrary notwithstanding.” 

Sec. 22. Section 418 of the Interstate Commerce Act, as amended, is amended 
(1) by inserting the word “or” before “common carriers by motor vehicle ex- 
empted under the provisions of section 204 (a) (4a) of this Act.”, and (2) by 
striking therefrom “common carriers by water engaged in transportation ex- 
empted under the provisions of section 303 (b) of this Act.” 

Sec. 23. (a) Subsection (a) of section 321 of the Transportation Act of 1940 
(49 U. S. C. 65) is amended (1) by amending the phrase “Sections 1 (7) and 
22” to read “Sections 1 (7) and 15a (5)”, and (2) by striking out the word 
“commercial” and inserting “tariff’ in lieu thereof. 

(b) Nothing in this section shall be construed to affect the validity of any 
free or reduced rates, fares or charges for transportation service rendered prior 
to the effective date hereof. 

Sec. 24. (a) Any person holding a valid permit to operate as a contract carrier 
by motor vehicle as defined by former section 203 (a) (15) of the Interstate 
Commerce Act, aS amended, or as a contract carrier by water as defined by 
former section 302 (e) of such Act, when this section takes effect shall elect to 
operate hereafter (1) as a contract carrier by motor vehicle or by water on the 
one hand, or (2) as a common carrier by motor vehicle or by water on the other 
hand, and shall advise the Interstate Commerce Commission in writing, under 
such regulations as the Commission may prescribe, of its election within one 
hundred and eighty days after the effective date of this section. The Commis- 
sion shall investigate and determine, after reasonable opportunity for hearing, 
the character of operations authorized by each such permit, and shall, after giving 
due consideration to the statement of election filed by each such carrier as 
required by this section, and without further proceedings, issue to the carrier 
a confirmed or amended permit, or a certificate of public convenience and neces- 
sity, whichever is appropriate, authorizing the continuance of such operations 
in conformity with the amended definitions hereof. Pending determination of 
such investigation, the continuance of such operation as previously authorized 
shall be lawful. 

(b) Any person who, when this section takes effect, is engaging in transpor- 
tation as a private carrier of property by motor vehicle which was exempt under 
the provisions of section 203 (a) 17 of the Interstate Commerce Act, as amended, 
prior to its amendment by this Act, but which becomes subject to the provisions 
of part II because of such amendment, may continue to engage in such trans- 
portation for a period of one hundred and eighty days without a certificate or 
permit covering such transportation. If application for a certificate or permit 
covering such transportation is made to the Commission within such period, the 
Commission shall, after investigation and opportunity for hearing but without 
further proceedings, issue to such person a certificate or permit, whichever is 
appropriate, authorizing transportation which was previously exempted. Pend- 
ing the issuance of a certificate or permit, the continuance of such transportation 
as previously authorized shall be lawful. 

Sec. 25. Outstanding effective orders prescribing minimum, maximum, or 
maximum-and-minimum rates, fares, or charges, or issued under section 4 of the 
Interstate Commerce Act, as amended, prior to its amendment by this Act, shall 
not have any force and effect with respect to rates, fares, or charges filed one 
hundred and eighty days after the enactment hereof. 

Sec. 26. Sections 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 20, 21, and 23 shall 
take effect one hundred and eighty days after the enactment hereof. All other 
sections hereof shall take effect upon enactment. 


(Norre.—H. R. 6142 is not printed because identical to H. R. 6141.) 


(H. R. 525, 84th Cong., 1st sess.] 
A BILL To amend section 22 of the Interstate Commerce Act, as amended, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Interstate Commerce 
Act, as amended (U. S. C., 1946 edition, title 49, sec. 22), is hereby further 
amended by striking from the first clause of the first sentence thereof the words 
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“for the United States, State or municipal governments, or” and the words “or 
the transportation of persons for the United States Government free or at 
reduced rates,”’. 


{H. R. 6208, 84th Cong., 1st sess.] 


A BILL To amend paragraph (1) of section 4 of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives, of the United States 
of America in Congress assembled, That paragraph (1) of section 4 of the Inter- 
state Commerce Act, as amended (49 U. 8S. C. 4 (1)), is amended to read as 
follows: 

(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter being 
included within the longer distance, or to charge any greater compensation as a 
through rate than the aggregate of the intermediate rates subject to the provisions 
of this part or part III, but this shall not be construed as authorizing any com- 
mon carrier within the terms of this part or part III to charge or receive as great 
compensation for a shorter as for a longer distance: Provided, That upon appli- 
cation to the Commission and after investigation, such carrier, in special cases, 
may be authorized by the Commission to charge less for longer than for shorter 
distances for the transportation of passengers or property, and the Commission 
may from time to time prescribe the extent to which such designated carriers 
may be relieved from the operation of the foregoing provisions of this section, but 
in exercising the authority conferred upon it in this proviso, no such authoriza- 
tion shall be granted on account of merely potential water competition not 
actually in existence: And provided further, That any such carrier or carriers 
operating over a circuitous line or route may, subject only to the standards of 
lawfulness set forth in other provisions of this part or part III and without 
further authorization, meet the charges of such carrier or carriers operating 
over a more direct line or route, to or from the competitive points: And provided 
further, That tariffs proposing rates subject to the provisions of this paragraph 
requiring Commission authorization may be filed when application is made to 
the Commission under the provisions hereof, and in the event such application 
is approved, the Commission shall permit such tariffs to become effective upon 
one day’s notice.” 


[H. R. 9177, 84th Cong., 2d sess.] 


A BILL To amend section 405 (a), part IV, of the Interstate Commerce Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 405 (a), part IV of the Interstate 
Commerce Act is hereby amended by striking out the period after the word 
“consignee”’’, substituting a colon therefor, and adding: “Provided, That nothing 
in this part shall be construed as requiring any freight forwarder to publish tar- 
iffs stating rates or charges to or from points or places at which the freight for- 
warder has no agent.” 


[H. R. 9548, 84th Cong., 2d sess.] 


A BILL To amend section 409 of the Interstate Commerce Act, as amended, to authorize 
eo between freight forwarders and railroads for the movement of trailers on 
flatears 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (a) of section 409 of 
the Interstate Commerce Act, as amended, is amended by inserting “(1)” after 
“(a)” and by adding at the end of such subsection the following new paragraph : 

“(2) Nothing in this Act shall be construed to prevent freight forwarders 
subject to this part from entering into or operating under contracts with common 
carriers by railroad subject to Part I of this Act, governing the utilization by 
such freight forwarders of the services and instrumentalities of such common 
carriers by railroad and the compensation to be paid therefor, for line-haul 
movement of freight loaded in or on trailers or other containers and transported 
on railroad cars suitable for such use: Provided, That in the case of such contracts 
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it shall be the duty of the parties thereto to establish just, reasonable, and equit- 
able terms, conditions, and compensation which shall not unduly prefer or 
prejudice any of the participants thereto and shall be consistent wtih the national 
transportation policy declared in this Act.” 

Sec. 2. The heading of such section 409 is amended by striking out ‘ny mMoror 
VEHICLE” and inserting in lieu thereof “By RAILROAD OR MOTOR VEHICLE.” 


[H. R. 9771, 84th Cong., 2d sess.] 


A BILL To amend section 411 of the Interstate Commerce Act, as amended, with respect 
to relationships between freight forwarders and other common carriers 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (a) of section 411 
of the Interstate Commerce Act, as amended, is amended to read as follows: 

“Seo. 411. (a) (1) Notwithstanding any other provision of this Act, it shall 
be lawful, with the approval and authorization of the Commission, as provided 
in paragraph (2) of this subsection, for a freight forwarder subject to this part 
to acquire control of one or more common carriers subject to part I, II, or III 
of this Act, through ownership of stock or otherwise; except that this subsection 
shall not alter, limit, or affect the right of any carrier subject to part I, I, or III 
of this Act to acquire control of any other carrier subject to part I, IJ, or III 
of this Act in accordance with the provisions of section 5 of part I of this 
Act. 

“(2) Whenever a transaction made lawful by paragraph (1) of this subsection 
is proposed, the freight forwarder seeking authority therefor shall present an 
application to the Commission, and thereupon the Commission shall give due 
notice thereof and afford reasonable opportunity for interested parties to be 
heard, setting the application for public hearing if deemed by the Commission 
necessary in order to determine whether the findings, specified in paragraph (3) 
of this subsection may properly be made. If the Commission finds that, subject 
to such terms and conditions and such modifications as it shall find to be just and 
reasonable, the proposed transaction is within the scope of paragraph (1) of this 
subsection and will be consistent with the public interest, it shall enter an order 
approving and authorizing such transaction, upon the terms and conditions and 
with the modifications so found to be just and reasonable. 

“(3) In passing upon any proposed transaction under the provisions of this 
section, the Commission shall give weight to the following considerations, among 
others: (a) The effect of the proposed transaction upon adequate transportation 
service to the public, and (2) where appropriate, the interest of the carrier 
employees affected; and the Commission may require, as a prerequisite to its 
approval of any proposed transaction under the provisions of this section, a fair 
and equitable arrangement to protect the interests of the employees affected.” 


(H. R. 9772, 84th Cong., 2d sess.] = 


A BILL To amend section 410 of the Interstate Commerce Act, as amended, to change the 
requirements for obtaining a freight forwarder permit 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 410 of the Interstate Com- 
merce Act, as amended, is amended by eliminating therefrom subsection (d) in its 
entirety, and by redesignating subsections (e), (f), (g), (h), and (i) as sub- 
sections (d), (e), (f), (g), and (h), respectively. 


(Departmental reports on the above bills are as follows :) 


THE SECRETARY OF COMMERCE, 
Washington, D. C., October 31, 1955. 
Hon. J. Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter replies to your request dated May 11, 1955, 
for the views of this Department with respect to H. R. 6141, a bill to amend the 
Interstate Commerce Act, as amended so as to provide for a stronger national 
transportation industry, and for other purposes. 
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H. R. 6141 incorporates the provisions of draft legislation submitted to the 
Congress by this Department on May 5, 1955. The Department stated in its 
transmittal letter that the legislation was designed to implement the Report 
of the Presidential Advisory Committee on Transport Policy and Organization, 
and was intended to provide a useful tool for the Congress in considering the 
recommendations of the Advisory Committee. 

The President appointed the Advisory Committee on July 12, 1954, under the 
chairmanship of the Secretary of Commerce, with the Secretary of Defense 
and the Director of the Office of Defense Mobilization as members, and the 
Secretary of the Treasury, the Postmaster General, the Secretary of Agriculture, 
and the Director of the Bureau of the Budget as ad hoc participating members. 
A working group of outstanding transportation experts assisted the Advisory 
Committee in preparing the report. 

The President directed the Advisory Committee to examine existing Federal 
transportation policies and problems for the purpose of determining their effect 
on the overall needs of the Nation. He stated in his letter establishing the 
Advisory Committee that the vital interests of this Nation require that the 
transportation industry of the United States maintain itself at maximum effec- 
tiveness. The Government must provide effective leadership in assuring that 
its policies and programs affecting the various forms of transportation, whose 
services are so necessary to the public and to industry and which have such a 
vital bearing upon the national security, are best designed to aid them in per- 
forming fully the roles for which each is best suited. The President further 
stated that ‘‘a comprehensive up-to-date review of overall transportation policies 
and problems is needed as an aid in assuring the overall consistency of Gov- 
ernment policies and programs concerning particular branches of the transpor- 
tation industry.” 

Appointment of the Advisory Committee was another step in recent efforts 
to harmonize transportation policy with the Nation’s need for a well-balanced 
and efficient transportation system. The Committee on Interstate and Foreign 
Commerce of the House of Representatives of the 80th Congress investigated 
the transportation situation in the immediate postwar years. The Secretary 
of Commerce, at the request of the President prepared in 1949 a report outlining 
major policy issues which needed to be resolved in order to achieve maximum 
effectiveness and consistency of Federal programs in the field of transportation. 
The Subcommittee on Domestic Land and Water Transportation of the Com- 
mittee on Interstate and Foreign Commerce of the Senate issued a report in 
October 1951, after lengthy hearings and study. Extensive hearings were held 
during the 82d Congress on a series of proposed amendments to the Interstate 
Commerce Act, as amended. These and other studies, as well as information 
furnished by interested groups at invitation of the Advisory Committee, were 
found to be of value in formulating the recommendations in the report. 

The principal purposes of the amendments made by H. R. 6141 to the Inter- 
state Commerce Act, as amended, are (1) to place greater reliance on com- 
petitive forces in ratemaking; and (2) to assure the maintenance and further 
development of a financially strong and modern common-carrier system of 
transportation. 

Duging the past 30 or more years, a striking change has occurred in the 
Nation’s transportation system. Where once travelers and shippers relied almost 
solely on railroad facilities with the exception of certain limited areas served 
by water, they now have available a vast and complex system of different types 
of transportation service offered by public carriers and may, if they choose, 
travel or move their goods with their own facilities. The result is that the 
once-feared monopoly element which formerly characterized transportation and 
which prompted so much of our present transport policy has given way for all 
practical purposes to a highly competitive system. 

Fair competition is the bulwark of a free economy and its fruits are nowhere 
more evident than in this country. Yet in the field of transportation the opnor- 
tunity for fair competition is sharply limited by existing statutory restraints 
on ratemaking which have prevented the several modes of transportation from 
realizing their full economic capabiltiies. Placing greater reliance on competi- 
tive pricing, subject to appropriate control for public protection against dis- 
criminatory abuses and destructive competition, will stimulate advances in 
technology and managerial skills and lead to improved and more efficient service 
for the general public. 
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Historically, the common carrier industry has provided the bulk of essential 
services required to meet the commercial, social, and defense needs of the 
public for transportation. The law requires these carriers to serve all persons 
and shippers to the capacity of their facilities, on known schedules, at published 
rates and without discrimination. Their services are and will remain indis- 
pensable to industry, commerce, and agriculture in peace or in the event of war. 
Unfortunately, the serious financial situation of many of these carriers hinders 
their efforts to provide more attractive and efficient service. Their financial 
condition is partly the result of their inability under present regulatory restraints 
to meet competition from carrier services subject, to less regulation and in some 
instances operating free of economic regulation. To preserve a strong and 
healthy common carrier industry, the regulatory scheme needs modification to 
provide a more equitable basis upon which common carriers may compete and 
attract a fair share of traffic which they are economically capable of handling. 

In order to provide appropriate policy guidance for the accomplishment of these 
basic purposes, the declaration of policy in the Interstate Commerce Act is re- 
stated so as to indicate that greater freedom should be allowed to carrier man- 
agement in pricing of competitive services. Too often, carriers cannot pass on 
their economic cost advantages to the public because the declaration of policy 
and rate controls as administered by the Interstate Commerce Commission handi- 
cap experimentation with new rate and service concepts. 

H. R. 6141 amends the ratemaking provisions of the act in the following prin- 
cipal respects: (1) limits the regulatory authority of the Commission to determi- 
nation of reasonable minimum or maximum rates rather than precise rates; (2) 
modifies the Commission’s power to suspend rates, shortens the suspension period, 
and shifts the burden of proof to carrier complainants; (3) revises the long-and- 
short-haul clause to permit carriers, without prior approval, to charge less for 
a longer than for a shorter haul if necessary to meet actual competition; and (4) 
makes volume rates lawful if such rates are based on cost differences and are 
established to meet competition. 

The Commission is authorized under existing provisions of the act to prescribe 
maximum and/or minimum rates for common carriers subject to its jurisdiction 
upon a finding that the rate in issue is unreasonable or unjustly discriminatory or 
unduly preferential. The practical effect of these provisions is to allow the Com- 
mission to determine and prescribe the precise rate, the ceiling or floor of the 
rates to be observed, or the range of rates considered lawful. Limiting the Com- 
mission’s rate authority to the prescription of maximum or minimum rates es- 
tablishes a “zone of reasonableness” within which carriers would have freedom 
to adjust their rates and bid for competitive traffic in accordance with their best 
business judgment. 

The Commission would still have adequate authority for curbing any attempts 
to institute ruinous rate-cutting for competitive traffic, and for preventing car- 
riers from charging excessive rates where competition is limited or absent. In 
determining what constitutes a minimum reasonable rate, the Commission would 
be precluded from giving consideration to the effect of such rate on the traffic 
of any other mode of transportation, or the relationship of such rate to the rate 
of any other mode of transportation, or whether such rate is lower than necessary 
to meet the competition of any other mode. However, competitive carriers sub- 
ject to the act could protect any rates which they believed would constitute less 
than reasonable charges. With respect to maximum reasonable rates, although 
the Commission could not prescribe a rate which was below the full cost of 
performing the service to which it applied, exclusive of losses in other services, it 
would be specifically charged with preventing the imposition of unreasonably 
high rates or noncompetitive traffic. No change would be made in the Com- 
mission’s authority to correct unjustly discriminatory pricing or practices. 

Shippers and travelers have available today many alternate methods of trans- 
port to fill their transportation needs. Service characteristics such as in-transit 
time, packaging requirements and other incidental matters, and door-to-door 
handling vary considerably among the different modes of transport. Users in 
some instances will require a superior service; in others a less complete service 
will meet their needs adequately. Under the proposed amendments, carriers 
could better reflect differences in service quality in their rates and the public 
could purchase service at a price more in keeping with the quality desired. As 
the Advisory Committee report states, “If the market is to determine the ap- 
propriate use of each form of transportation in accord with shippers’ Judgments 
of the utility to them in terms of cost and service, rates must be allowed to reflect 
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cost advantages whenever they exist and to their full extent.” While the amend- 
ments will permit closer alinement of rates with cost characteristics, value-of- 
service considerations may still be fully effective within the zone of rea- 
sonableness. 

H. R. 6141 repeals section 15 (a) of the act, which requires that the Commission 
in prescribing rates given consideration, among other factors, to “the effect of 
the [proposed] rates on the movement of traffic by the carrier or carriers 
for which the rates are prescribed.”” This repeal eliminates the requirement that 
the Commission substitute its business judgment for that of carrier management 
in these matters. 

The proposed legislation makes three basic changes in the act relating to the 
Commission’s power to suspend new rates, fares, or charges pending a decision 
as to their lawfulness. The first change would shorten the suspension period 
from 7 to3 months. This change would assure prompt action in the disposition 
of such proceedings. The second change would authorize the Commission to 
suspend rates only when it determines that the proposed rate would probably 
be unlawful, that it would result in injury to the complainant, and that in the 
absence of suspension, the complainant has no other adequate remedy. This 
change would establish the power of suspension as a special and unusual 
remedy. Under existing provisions, suspension is too frequently invoked by 
competing carriers to harness the proponent or merely to delay decision. The 
third change would shift the burden of proof from the proponent to a com- 
plainant carrier, which is in accord with the Administrative Procedures Act. 

The fourth section of the Interstate Commerce Act would be amended so as 
to eliminate the procedural requirement that common carriers subject to parts 
I and III of the act obtain approval of the Commission prior to charging less 
for a longer than for a shorter distance, and to authorize such carriers to 
charge less for longer than shorter distances if the charge is necessary to meet 
actual competition and does not result in less than a just and reasonable mini- 
mum charge. The section would also be amended so as to delete provisions 
prohibiting such common carriers from charging any greater compensation as 
a throuch rate than the aggregate of the intermediate rates. Other sections of 
the act affording adequate remedies against unjust or undue discriminations 
resulting from the application of rates of this character are not modified. 

The bill specifically authorizes carriers to establish incentive and volume 
rates. The principle and validity of price differentials having suitable relation 
to the lesser cost of providing goods or services in quantity is generally accepted 
throughout our economy. However, carriers subject to the act, who possess in- 
herent characteristics that might enable them to move great volumes over long 
distances, have not been sufficiently free to institute incentive pricing and pass 
on to the public the cost savings involved in hauling heavy volume traffic from 
one point of origin to a single destination. 

H. R. 6141 makes several basic changes in the act which would strengthen the 
common carrier industry. These changes do the following; (1) redefine a pri- 
vate carrier by motor vehicle; (2) redefine motor and water contract carriage 
and require the filing of actual rather than minimum rates; (3) repeal the dry- 
bulk commodity exemption applicable to water carriagers; (4) provide definite 
statutory standards for determining which nonprofit shipper associations are 
entitled to continued exemption from the provisions regulating freight for- 
warders; and (5) empower the Commission to override States service require- 
ments in certain instances. 

The proposed redefinition of a private carrier of property by motor vehicle 
limits the applicable exemption to a person who transports by motor vehicle, 
property of which he is the owner, leasee or bailee and which property was not 
acquired for the purpose of such transportation. 

The redefinition of contract carriage makes clear that such operations are 
limited to those of a specialized or individualized character under bilateral con- 
tracts or those equivalent to bona fide private carriage. 

Neither of these amendments would affect in any way legitimate private or 
contract operations. In the case of private transportation, certain opportun- 
istic operations which have proved injurious to sound public transportation 
would be brought under regulatory control. Contract carriers who are in effect 
operating as common carriers would be required to obtain proper operating au- 
thority. Provision is made for granting appropriate operating authority to per- 
sons affected by the amendments who are entitled to such authority by virtue of 
their past operations. 
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The requirement that contract carriers by water and motor file their actual 
rates or, in the alternative, contracts covering the transportation involved is 
intended to assist common carriers in competing with contract carriers. The 
present requirement that contract carriers file only their minimum rates, fares 
or charges makes it difficult for common carriers to compete effectively because 
they are unable to determine the actual rates being charged by such carriers. 

Under part III of the act, transportation by a water carrier of dry-bulk com- 
modities is exempt from regulation when the space in the vessel in which such 
commodities are transported is being used for the carrying of not more than three 
such commodities. Barges in tow are considered single vessels for the purpose 
of this exemption. 

Repeal of this exemption would subject common and contract carriers engaged 
in dry-bulk transportation on the inland waterways, coastal waters, deep sea 
routes, and the Great Lakes to regulation by the Commission. Such repeal 
would not affect the separate exemption applicable to transportation of liquid 
cargoes in bulk in specially designed tank vessels, or exemption applicable to 
transportation of dry-bulk commodities by contract carriers in non-ocean-going 
vessels on international waters. Provision is made for granting appropriate 
operating authority on a “grandfather” basis to carriers whose operations would 
no longer be exempt because of repeal of the exemption. 

Subjecting these exempt operations to regulation by the Commission would 
equalize the opportunity for regulated carriers to compete for a large segment 
of dry-bulk traffic. Regulated carriers must, among other things, adhere to 
their published tariff rates, and are at a distinct disadvantage in competing with 
wholly unregulated carriers who handle nothing except dry-bulk commodities, 
These latter carriers need only to inspect published tariffs of regulated carriers 
to determine how low they must quote rates in order to bid successfully for 
available traffic. Furthermore, regulated carriers by water experience difficult 
operating problems in attempting to separate tows in an effort to qualify for 
the bulk exemption. 

Operations of a shipper, or group or association of shippers, in consolidating 
or distributing freight for themselves, or for members thereof, on a nonprofit 
basis, for the purpose of securing carload, truckload, or other volume rates, are 
exempt from the regulation applicable to freight forwarders under part IV of 
the act. For years the Commission has reported great difficulty in distinguish- 
ing between operations of such shipper associations which claim to be exempt 
and those of regulated freight forwarders. 

The bill would give the Commission authority to make the exemption inappli- 
cable, after hearing and investigation, where it finds that activities are not being 
conducted solely for the purpose, and within the limitations, specified in the act. 
In making its findings and determinations, the Commission would be required 
to consider, among other things, the facts and circumstances surrounding the 
organization and establishment of the activities, the scope of the activities, 
geographically and as to commodities handled and persons served, basis of 
charges for services, and the extent to which such activities are in competition 
with the services of regulated freight forwarders. 

The Commission does not have authority under the act to order the curtail- 
ment or discontinuance of any unprofitable intrastate transportation service. 
Such auhority is usually within the jurisdiction of State regulatory commis- 
sions. These commissions are generally reluctant to grant permission for such 
curtailment because of opposition from local interests and employees of the 
carriers. 

The bill provides that the Commission may order the discontinuance or cur- 
tailment of service under State service requirements where it finds that such 
requirements cause a net loss in revenue to carriers and persons subject to parts 
I and IV of the act, or otherwise unduly burden interstate or foreign commerce. 
However, the Commission must find that reasonably adequate service would be 
available to the public in lieu of the discontinued or curtailed service. 

The passenger train service deficit continues year after year as one of the 
railroads’ most serious financial problems. So long as railroads cannot obtain 
authority to eliminate unprofitable passenger services, the losses will continue to 
be borne from earnings realized from freight service. 

Section 22 of the act authorizes carriers to provide free or reduced-rate trans- 
portation of property for the United States, State or municipal governments, 
and free or reduced-rate transportation of persons for the United States Govern- 
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ment. These rates are not subject to the filing and publication requirements 
of the act. 

The bill would delete this authority from section 22 but would authorize 
carriers to establish rates of special application for the United States, State and 
municipal governments. These rates would be subject to all of the applicable 
provisions of the act except those relating to suspension and the long-and-short- 
haul clause. Such rates could be filed on short notice or made retroactive, where 
the circumstances warranted. Also, the filing and publication requirements of 
the act could be waived when the security of the United States required it. 
Outstanding contracts exending reduced rates under section 22 to Federal, State, 
and municipal governmens would have to be filed and published and would be 
made subject to applicable provisions of the act. 

Authority for rates of special application is continued because of the pecu- 
liarities of governmental procurement practices, the differences between trans- 
portation for the Government and that for the general public, and national 
security considerations. 

The Department suggests that the following clerical or technical changes be 
made in H. R. 6141. 

(1) On page 6, line 16, delete the words “proportional rates, or’. The words 
were incorrectly retained when the amended section was drafted. Retention of 
the words would result in an ambiguity with respect to the purpose of the 
section to limit the authority of the Commission to the establishment of just and 
reasonable minimum or maximum proportional rates. 

(2) On page 7, line 16 delete “interstate” and substitute “intrastate” there- 
for. 

(3) On page 9, line 23, delete “wherever” and substitute “whenever” there- 
for. 

(4) On page 18, line 21, delete the words “thereto and”’. 

(5) On page 18, line 22, delete “personnel” and substitute “personal” there- 
for. 

(6) On page 19, line 15, delete “thereto”. 

(7) On page 19, line 16, delete “and” as it first appears therein. 

(8) On page 29, line 16, delete the words “thereto, and’’. 

(9) On page 43, line 17, delete the words “thereto and”. 

(10) On page 47, line 18, delete “fare”. 

This Department believes that H. R. 6141 is a complete and accurate imple- 
mention of the recommendations contained in the Report of the Presidential 
Advisory Committee on Transport Policy and Organization. The Department 
also believes that enactment of the bill would be in the public interest because 
it amends the Interstate Commerce Act so as to provide a sound national 
transportation policy for the regulation of carriers subject to the act. We urge 
that your committee give favorable consideration to the bill. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to the committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


_—_ 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BupGET, 
Washington, D. C., October 28, 1955. 


Hon. J. Percy PRIEsT, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to vour letter of May 11, 1955, 
requesting the views of this office with respect to H. R. 6141, a bill to amend the 
Interstate Commerce Act, as amended, so as to provide for a stronger national 
transportation industry, and for other purposes. 

H. R. 6141 was proposed to implement the various recommendations of the 
Advisory Committee on Transport Policy and Organization and it would seem 
that it substantially carries out these recommendations. 

The Bureau of the Budget believes that the purposes and objectives of the 
report are sound, and we would have no objection to enactment of legislation 
along the lines of H. R. 6141. 

Sincerely yours, 
ROWLAND HuGHes, Director. 
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COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, June 30, 1955. 
Hon. J. PERcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: Reference is made to your letter dated May 11, 1955, 
with which there was enclosed a copy of bill H. R. 6141. You request a report 
together with any comment we may desire to make concerning this proposed 
legislation. 

We understand that this bill is identical to bill S. 1920, introduced in the 
United States Senate on May 9, 1955. These bills are designed to implement the 
recommendations made to the President in a recent report by the Presidential 
Advisory Committee on Transport Policy and Organization, which was endorsed 
by the President when released on April 18, 1955. While H. R. 6141 is in the 
form of a single bill, there is included a series of important proposed changes 
in the Interstate Commerce Act, which apparently will have far-reaching effect 
upon the transportation industry and the users of transportation services. The 
preparation of a detailed report on all of the proposed changes in the Interstate 
Commerce Act would entail extensive study. It has been said that many of 
these changes are highly controversial and that extensive hearings are con- 
templated before any of the proposed changes can be enacted into law. Our 
comments are limited to those provisions of H. R. 6141 which would seem to 
have a direct influence upon the United States Government in its capacity as a 
user of transportation services. 

Section 9 of the bill would amend section 22 of the Interstate Commerce 
Act, as amended by eliminating “the United States, State, or municipal gov- 
ernments” from the classes of shippers as to which section 22 provides that 
nothing in part I of the act shall prevent the carriage, storage, or handling of 
property free or at reduced rates. It would eliminate also a similar provision 
of section 22 with respect to the transportation of persons for the United 
States free or at reduced rates. Section 8 of the bill would amend section 
15a of the Interstate Commerce Act, as amended, so as to include in paragraph 
(5) of section 15a a provision which would authorize the establishment, mainte- 
nance, publication, and application of “rates, fares, charges, and rules and reg- 
ulations of special application” for transportation service to the United States, 
States, and municipal governments. It is apparent that the mentioned pro- 
vision of section 8 of the bill is intended to preserve for the benefit of the desig- 
nated classes of shippers at least some of the current benefits of section 22 of the 
Interstate Commerce Act, which would be eliminated by the enactment of 
section 9 of H. R. 6141. 

It is our view that the exclusion of the United States from the benefits of 
section 22 is not required in the public interest, and we have recommended in 
a report dated March 17, 1955, against the enactment of another bill, H. R. 
525 which was designed to accomplish that result. This view was predicated 
upon the fact, among others, that the proposed amendment of section 22, without 
the inclusion elsewhere in the act of a compensating or mitigating provision, 
would greatly increase the cost of Government operation. In that connection 
attention is invited to the fact that in a letter dated April 30, 1952, the Assistant 
Secretary of Defense, Charles A. Coolidge in reporting to the Committee on 
Interstate and Foreign Commerce, United States Senate, upon a bill then pend- 
ing, estimated that annual Department of Defense costs would be increased by 
more than $1 million for transporting household goods alone, if the United 
States were to be excluded from the benefit of section 22 of the Interstate Com- 
merce Act in relation to that commodity only. Later information, in letter of 
December 10, 1953, from the Department of Defense to this Office, is to the 
effect that a subsequent statistical study of all movements of household goods 
by motor carriers shows that, if all traffic were required to move under rates 
provided in M. F.-I. ©. C. No. 57, rather than at rates provided in other tariffs 
actually used apparently by virtue of section 22 agreements, an increase of $11%4 
million annually in cost to that Department would re: lt. It is believed here 
that the probability of rates being obtained below a compensatory level, as to 
any considerable amount of traffic, if any, under the authorization of section 
22, is sufficiently negatived by the fact that the authorization in section 22 is per- 
missive and not mandatory and by the further fact that the interests of per- 
forming carriers would not seem to be served by any consistent policy of furnish- 
ing Government transportation at a loss. 
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Obviously section 8 of the proposed bill, if its apparent purpose to afford the 
Government reduced rates is assured would compensate in some degree at 
least, for advantages that would be lost through the exclusion of the United 
States from the permitted concessions authorized in section 22. It is noted, 
however, that the authorization mentioned in section 8 of the bill extends only, 
in its terms, to rates, fares, charges, etc., “of special application” for transporta- 
tion service to the United States, States, and municipal governments, and re- 
quires that such rates shall be subject with certain specified exceptions, “to all 
other applicable provisions of the Act.” It is assumed it is the purpose of this 
provision to remove the rates, fares, etc., as so authorized, from attack on the 
grounds of being unjustly discriminatory or preferential when lower than other 
regularly established rates applicable commercially, but the omission from the 
bill of any express authorization of “reduced” rates for Government traffic and 
the indefiniteness possible of attachment to the phrases “of special application” 
and “all other applicable provisions” [emphasis supplied] are considered as jus- 
tifying the suggestion that, if sagtion 22 is to be amended so as to exclude the 
United States from its provision, then the authorization to be afforded under 
section 8 of the bill should be made clear as permitting reduced rates for Gov- 
ernment traffic and providing that any discrimination in favor of the United 
States is not subject to attack per se. It would seem that, even with these spe- 
cific provisions, section 8 of the bill, if enacted, would still require that such 
rates be subject to the minimum and maximum rate provisions of the bill. 

It would seem, also, that the provision in section 8 of the bill, making the rates 
on Government traffic subject to all other applicable provisions of the act, except 
as specifically provided by section 8 of the bill, would render questionable 
whether the provisions of section 16 of the Interstate Commerce Act might not 
be considered as applicable to proceedings instituted by the Government. We 
considered the question of a proposal to prescribe limitations upon actions in- 
volving rates upon Government traffic in a report to the Committee on Interstate 
and Foreign Commerce, United States Senate, May 31, 1955, upon bill 8S. 548, 
and we expressed the view that any limitation of less than 3 years for instituting 
proceedings before the Interstate Commerce Commission to seek reparation as for 
unreasonable rates, with respect to transactions occurring during times of emer- 
gency, would be wholly inadequate to the due protection of the Government’s 
interests. It is believed proper also to call attention to the fact that if the 
provisions of section 16 of the Interstate Commerce Act, with respect to limita- 
tions upon suits to recover overcharges, were to be considered applicable to the 
Government, the incongruous result would ensue that under judicial interpreta- 
tions of section 16 of the act the carriers would be permitted 6 years within which 
to bring suit against the Government for collection of undercharges, as com- 
pared, with the shorter period of 2 years prescribed in section 16 with respect 
to suits by shippers for recovery of overcharges. It is believed the provisions 
of the bill should be clarified in this respect. 

We have no other recommendations to make at this time. 


Sincerely yours, 
FRANK H. WEITzEL, 


Assistant Comptroller General of the United States. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 24, 1956. 
Hon. J. PErcy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Priest: Reference is made to your request to the Secretary of Defense 
for the views of the Department of Defense with respect to H. R. 6141, 84th 
Congress, a bill to amend the Interstate Commerce Act, as amended, so as to 
provide for a stronger national transportation industry, and for other purposes. 
The Secretary of Defense has delegated to the Department of the Army the 
responsibility for expressing the views of the Department of Defense. 

The purpose of H. R. 6141 is to carry out recommendations made by the Presi- 
dential Advisory Committee on Transport Policy and Organization in its report 
released by the White House on April 18, 1955. The Department of Defense is 
interested in the effect that such legislation would have on the movement and 
cost of military traffic, and upon the the effect it might have on the health of 
a national transportation system adequate to meet the needs of national defense. 
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Both interests are considered quite important. The comments in this report deal 
almost wholly with implementive particulars. The Secretary of Defense partici- 
pated in the basic study of the existing regulatory scheme and was well aware 
of the need to (a) strengthen the common-carrier transportation industry, and 
(b) to relax the shackles of regulation so that competitive forces, which have 
played such a vital part in the development of this country, would again assert 
themselves in the transportation industry. The proposed legislation is designed 
to accomplish these objectives and, in principle, has the wholehearted support of 
the Department of Defense. 

The Presidential Advisory Committee recommended removal of the requirement 
for prior approval [italic sic] for departure from both the long-and-short-haul 
clause and the aggregate-of-intermediates clause, appearing in section 4 of the 
act. Section 4 of the bill (p. 5, line 21, et seq.) makes two principal changes in 
section 4 of the act: 

(a) Repeals the aggregate-of-intermediates clause without any replacement. 

(b) Permits departure from the long-hand-short-haul clause if necessary to 
meet actual competition and if the charge to or from the more distant point is 
not less than a just and reasonable minimum charge. 

Various reasons, other than competition, may be ascribed for the establish- 
ment of rates which when aggregated result in a rate lower than the through rate 
to, from, and between specified points. Consequently, outright unconditional 
repeal of the aggregate-of-intermediates clause will permit carriers to (@) raise 
many through rates to exceed the aggregate of intermediates, (b) continue, when 
located, through rates higher than the aggregate of intermediates, and (c) es- 
tablish new rates in excess of the aggregate of intermediates. Maintaining a 
through rate higher than the aggregate of intermediates cannot be justified on 
any ground except where one or all of the factors making up the aggregate of 
intermediates have been established to meet some type of competition. In gen- 
eral, rates are limited to the aggregate-of-intermediate rates merely by the inser- 
tion of a clause in tariffs. To repeal the aggregate-of-intermediates clause, leav- 
ing shippers only recourse under other provisions of the act, is likely to work 
inequities and unduly increase litigation under section 3 of the act without accom- 
plishing any substantial improvement in regulation as a whole. It may also 
encourage travelers and shippers to adopt or attempt various devices to interrupt 
their travel, or the transportation of their goods, so as to obtain the benefit of the 
sum of the intermediate fares or rates, a result not in the direction of transporta- 
tion efficiency or orderliness. 

The proposed outright exceptions to the long-and-short-haul clause (p. 6, lines 
7-12 of the bill) also go beyond the intent of the recommendations of the Presi- 
dential Advisory Committee. However, the conditions established conform to 
those named in those recommendations and coincide with standards under which 
the Interstate Commerce Commission today generally grants relief from the long- 
and-short-haul provisions. Apparently, the proviso in section 4 of the bill intends 
to preserve all standards and remedies provided in other sections of the act. 
However, under the principle, expressio unius est exclusio alterius, construction 
of the act could become uncertain because of this proposed proviso. In order 
to remove the possibility of varying legal construction in this connection, it is 
suggested that the imposition or a lesser charge for longer than for shorter hauls 
be subject to the standards of lawfulness set forth in other sections of the act. 

The following quoted paragraph is suggested to meet the objections of the 
preceding paragraphs. Except for the italicizing of the phrase “Provided, how- 
ever,” italic indicates additions with respect to the aggregate of intermediates 
and the long- and short-haul clauses. 

“Sec. 4. Paragraph (1) of section 4 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“*(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a longer 
distance over the same line or route in the same direction, the shorter being in- 
cluded within the longer distance, or to charge any greater compensation as a 
through rate than the aggregate of the intermediate rates subject to the provi- 
sions of this part or part III except in cases where any or all of the single factor 
rates used to make up the aggregate-of-intermediates rate has been established 
by the carrier to meet competition, but this shall not be construed as authorizing 
any common carrier within the terms of this part or part III to charge or receive 
as great compensation for a shorter as for a longer distance :Provided, however, 
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that such common carrier may charge less for longer than for shorter distances 
for the transportation of passengers or property if the charge established to or 
from the more distant point (a) is necessary to meet actual competition of an- 
other carrier or carriers, (b) is not less than a just and reasonable minimum 
charge, and (c) is not otherwise in violation of this part or part III,’” 

In line 16, page 7 of the bill the word “interstate” should be “intrastate.” 

On page 14, line 2, the word “mode” should be “made.” 

The proposed new section 15a (5) (p. 15, line 10, et seq.) which supersedes 
section 22 of the act provides for transportation service to the United States 
Government. It would appear reasonable and consistent with the authorization 
for rates, fares, charges, and rules and regulations of special application to sub- 
stitute the word “fer” for the word “to” mentioned above. It is therefore rec- 
ommended that the said first sentence be changed to read as follows: 

“The establishment, maintenance, publication, and application of rates, fare, 
charges, and rules and regulations of special application to transportation 
services for the United States, State, and municipal governments by carriers 
subject to this Act is hereby authorized.” 

On page 16, line 21 of the bill, the words “tenders or” should be added before 
the word “contracts.” This change is required by the fact that very few actual 
contracts providing for free or reduced rates exist, whereas, thousands of uni- 
lateral rate tenders have been filed under section 22 of the act. 

The fiscal effects of the bill cannot be estimated. 

This report has been coordinated among the departments in the Department 
of Defense in accordance with procedures prescribed by the Secretary of 
lLefense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report for the consideration of Congress. 

Sincerely yours, 
WILBER M. Brucker, 
Secretary of the Army. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington, D. C., November 17, 1955. 
Hon. J. Percy PRIsEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: Reference is made to your request for a report on 
H. R. 6141, a bill to amend the Interstate Commerce Act, as amended, so as to 
provide for a stronger national transportation industry, and for other pur- 
poses. 

This bill is related to the transportation of persons and property by railways, 
motor carriers, and water carriers, and has but limited relation to the trans- 
portation of mail, 

Section 8 of this bill would amend section 15a of the Interstate Commerce 
Act so as to provide, among other things, for the “establishment, maintenance, 
publication, and application of rates, fares, charges, and rules and regulations of 
special application for transportation service to the United States, State, and 
municipal governments by carriers subject to this act’’ subject to certain condi- 
tions. The provisions of law embodied in section 542, title 39, United States 
Code, authorize the Interstate Commerce Commission to fix rates for the trans- 
portation of mail by railways. Rates so fixed, however, do not apply to mails 
transported under special arrangements in freight trains, for which rates not 
exceeding the usual and just freight rates may be paid (39 U. S. C. 555). Hence, 
section 15a of the Interstate Commerce Act, as it would be amended by this 
legislation, would open up a possibility that carriers would file special freight 
rates for transportation service\to the United States, lower than comparable rates 
for other shippers, which rates would be available to this Department, for bulk 
shipment of mai! by freight. At the present time, limited use is made by this 
Department of this authority to ship mail at freight rates. 

Section 9 of this bill would amend section 22 of the Interstate Commerce Act 
by deleting the United States as one of the parties to whom common carriers 
may offer free carriage or reduced rate for the transportation of persons or 
property. However, no change would be made in the provisions of law embodied 
in section 1 (7), title 49, United States Code, wherein free transportation is 
authorized for “railway mail-service employees and persons in charge of the 
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mails when on duty and traveling to and from duty, and all duly accredited 
agents and officers of the Post Office Department and the Railway Mail Service 
and post-oftice inspectors while traveling on official business, upon the exhibition 
of their credentials * * *.” Thus, this bill does not affect the existing authority 
for free transportation of postal agents and officers traveling on official business. 

This bill does not affect the authority of the Postmaster General to enter 
into contracts with railway common carriers for the transportation of mails, 
which is embodied in sections 565 and 571, title 39, United States Code, and 
section 65 (a), title 49, United States Code. 

The Interstate Commerce Commission does not exercise control over rates for 
the transportation of mail by motor carriers or water carriers, and this bill 
does not affect the Postmaster General’s authority to contract with such 
carriers. 

It is not believed that the enactment of this legislation would have any 
appreciable effect upon the revenues or expenditures of this Department. 

In view of the foregoing, this Department would interpose no objection to 
the enactment of this legislation. 

In advising this Department with respect to its report to the chairman of the 
Senate Committee on Interstate and Foreign Commerce on S. 1920, a bill identical 
to H. R. 6141, the Bureau of the Budget stated that there would be no objection 
to the submission of the Department’s report to the committee. 

Sincerely yours, 
MAuvRICE H. STans, 


Acting Postmaster General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF DEFENSE MOBILIZATION, 
Washington, D. C., October 28, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DeAaR Mr. Priest: Reference is made to your letter of October 25 in which 
you request our comments concerning H. R. 6141, a bill to amend the Interstate 
Commerce Act, as amended, so as to provide for a stronger national transporta- 
tion industry, and for other purposes. 

Under conditions of full mobilization the transportation system of the United 
States would be under a severe and heavy burden and it is important that any 
general transportation policy be designed to strengthen as soon as possible the 
various elements of that system so that they would be better equipped to handle 
that load. All segments of the transportation system have important emergency 
roles and should be economically capable of providing the maximum service 
and the technical development needed in time of war. 

The report of the Presidential Advisory Committee on Transport Policy and 
Organization recognized that a strong and flexible transportation system is in 
the best interest of national defense and recommended a number of measures 
designed to achieve that objective. The provisions of H. R. 6141 appear to 
reflect those recommendations for strengthening the system and we would be 
in favor of its enactment. 

The Bureau of the Budget advises that it has no objection to the submission of 
this report. 

Sincerely yours, 
ArtTuur §8. FtemMine, Director. 


DEPARTMENT OF JUSTICE, 
June 20, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHATRMAN: It has come to the attention of this Department that 
your committee is conducting hearings at the present time on H. R. 525, a bill 
designed to amend section 22 of the Interstate Commerce Act, as amended, and 
for other purposes. The bill would repeal that part of section 22 of the Inter- 
state Commerce Act which enables the various Government agencies, particularly 
the Department of Defense, to negotiate rates for the carriage of Government 
property with the various classes of carriers. 
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The Department of Justice has had occasion to study the implications of this 
bill in connection with rather extensive litigation recently conducted by the 
Transportation Section of the Antitrust Division. The studies we have made 
in this connection indicate that the passage of this bill will greatly increase 
the cost of transportation of the Government, and in a way that will be in- 
equitable when compared with the cost of normal commercial shippers. Studies 
by the Interstate Commerce Commission indicate that at the present time the 
general level of cost of Government shipping is higher than that of normal 
shippers. This, we understand, is due to the frequent necessity of the military 
to ship at class rates in order to perform the military mission involved. In 
addition our investigations have shown that regulation of rates for shipments 
of military property by either Federal or State agencies will place a serious 
burden on the defense effort and disrupt the lines of supply in many instances, 
particularly in times of emergency. 

The Department of Justice strongly opposes the enactment of this bill. In 
addition to removing one of the few remaining significant elements of competi- 
tion in the field of transportation ratemaking, by abolishing the Government’s 
privilege of seeking competitive rates among carriers of all classes, it is un- 
justified from the standpoint of rate equality between the Government and 
commercial shippers and is directly contrary to the military needs. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
WARREN OLNey III, 
Acting Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., February 24, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in reply to your letter of February 3, 1955, 
requesting the views of the Bureau of the Budget with respect to H. R. 525, a 
bill to amend section 22 of the Interstate Commerce Act, as amended, and for 
other purposes. 

This bill would amend section 22 of the Interstate Commerce Act so as to re- 
moye the present authority under which common carriers may establish reduced 
rates for Government traffic. 

The problem of rates for Government transportation was, in the last year, 
given intensive study by the Advisory Committee on Transport Policy and 
Organization. The Committee recommended legislation to repeal section 22 
and to provide new authority for special Government rates subject to most of 
the provisions of the Interstate Commerce Act. This proposal is incorporated 
in H. R. 6141, now pending before your committee. 

H. R. 6141 attempts to retain for Government rates a special status consistent 
with the unusual character of Government traffic movements and the need for 
expedition, especially in national emergencies. Military shipments in particular 
need the flexibility and speed provided through special rate procedures in order 
to obtain reasonable rates. Large amounts of military shipments are not 
eligible for published commodity and exception tariff rates, which are lower 
than the overall class rates, since this military traffic does not coincide with the 
commercial traffic for which the lower commodity and exception rates are pub- 
lished. To require the Department of Defense to move its traffic on class rates 
would increase its freight costs. It could be expected that the Department 
would institute proceedings before the Interstate Commerce Commission to ob- 
tain the reasonable rates the Interstate Commerce Act prescribes. 

It should also be noted that the Commission on Organization of the Executive 
Branch of the Government considered arguments for and against amending 
the Interstate Commerce Act in a manner similar to that proposed in H. R. 525 
and concluded not to recommend amendment. 

The General Services Administrator in the report he is making to your com- 
mittee on this bill sets out in an attachment some pertinent reasons for main- 
taining authority for special Government rates. The Secretaries of Defense 
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and Commerce in the reports they are making to the Senate Interstate and For- 
eign Commerce Committee oppose enactment of a similar bill, S. 2114. Copies of 
these two reports are enclosed. 
In light of these considerations, the Bureau of the Budget recommends against 
enactment of H. R. 525. 
Sincerely yours, 
PERCY RAPPAPPORT, 
Assistant Director 


DEPARTMENT OF THE ARMY, 
Washington, D. C. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR Mr. CHAIRMAN: Reference is made to your request to the Secretary 
of Defense with respect to S. 2114, 84th Congress, a bill to amend section 22 of the 
Interstate Commerce Act in order to discontinue the authority under such section 
which authorizes the carriage, storage, or handling of property free or at re- 
duced rates for the United States and the transportation of persons for the 
United States free or at reduced rates. The Secretafy of Defense has delegated 
to the Department of the Army the responsibility for expressing the views 
of the Department of Defense. 

Section 22 of the Interstate Commerce Act provides, in part, as follows: 

“That nothing in this part shall prevent the carriage, storage, or handling 
of property free or a reduced rates for the United States, State, or municipal 
governments * * * or the transportation of persons for the United States 
Government free or at reduced rates * * *” 

The purpose of S. 2114 is to amend section 22 by removing the permissive 
authority to transport persons for the United States Government at free or 
reduced rates and to carry, store, or handle property for the United States at 
free or reduced rates. 

The Department of the Army, on behalf of the Department of Defense, is 
strongly opposed to the enactment of S. 2114. 

Historically, statutory authority relating to the regulation of the transporta- 
tion field has provided for reduced rates to the Government. Since its original 
enactment, the Interstate Commerce Act has contained a provision in section 
22 authorizing railroads to grant free or reduced rates for the shipment of 
property for the United States, State, or municipal governments. This authority 
has been extended to other modes of surface transportation as they were drawn 
within the regulatory orbit. In addition, the Transportation Act of 1940 further 
authorized surface carriers to grant free or reduced rates for the transportation 
of passengers to the United States Government. Reduced rates provisions have 
been beneficial to the Government and to the carriers. 

The Department of Defense, today, is one of the world’s largest shippers with 
all modes participating in military traffic. The commodities purchased and 
transported involve every conceivable commodity in the civilian economy as 
well as items peculiarly military in their use. The location of many military 
installations is not adjacent or intermediate to industrial or commercial cities 
and to that extent do not coincide with commercial traffic patterns. Con- 
sequently, because of these locations the use of commodity rates available to 
commercial shippers is precluded. 

Prior to World War II there was an almost total absence of any large volume 
of military commodities, and, because of this fact, the legal rates available 
were based almost in their entirety on classification ratings. With the greatly 
expanded military commitments, global in nature, since the end of the war, 
large volumes are shipped in contrast to the period 15 years ago. Many ship- 
ments, however, are of a nonrecurring nature and publication of rates for such 
shipments in carriers’ tariffs would produce paper rates; i. e., there would 
be little or no traffic moving under those bases. In effect, the repeal of section 
22 would force all militarly departments to seek publication by tariff of rates 
to and from their many points or origin and destination with greatly in- 
creased expense to carriers and military departments. On those movements 
where the urgency of movement militated against the normal time-consum- 
ing ratemaking publication and regulatory processes, the charges that would 
accrue would be those class rates that would create unreasonably high charges 
on the urgent shipments. 
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There are two principal reasons why rates negotiated under section 22 pro- 
vide in many cases more remunerative earnings to the carriers than the earn- 
ings derived from commercial shippers based on tariff rates. First, military 
shipments generally load heavier to the car or truck than do average com- 
mercial shipments. Second, the distance of military movements is usually 
much longer than the distance for commercial freight movements. 

Section 22’s flexibility and expedition provides mutual benefits to the carrier 

as well as the Government and its use does not place a burden on commercial 
shippers. To the contrary, as Mr. W. A. Maloney, general attorney for the 
Association of American Railroads has stated (Traffic World, February 5, 1955, 
». 24): 
: e <F * To the extent that the railroads under section 22, obtain at com- 
pensatory rates Government traffic that, in the absence of section 22, their com- 
petitive ratemaking disadvantages would lose for them, the burden of shippers 
by rail is not increased but, on the contrary, is lessened by the contribution from 
this traffic. Repeal of section 22 and placing the railroads under the same com- 
petitive ratemaking handicaps when competing for Government traffic as they 
suffer when competing for commercial traffic would not relieve commercial rail 
shippers of any conceivable burden. * * *” 

Not only do the free or reduced rates provisions of section 22 provide the 
Government with a flexiblé and expeditious procedure for arriving at fair rates 
for military shipments, but they also are, in numerous instances, more remuner- 
ative than commercial rates to the carriers. Attached is a table which shows a 
comparison of rail carload revenue earnings of section 22 traffic with total 
earload traffic and a comparison of the rail carload grouping of “manufactured 
and miscellaneous” items with total carload traffic. It will be noted that the 
comparisons indicate that the gross revenue earnings of traffic moving at sec- 
tion 22 rates are 2 to 5 times the gross revenue earnings of rail carload traffic 
in the “manufactured and miscellaneous” group of commodities. Therefore, 
justification for repeal of section 22 cannot be based on the premise that the 
carriers are transporting military traffic below the cost of operation. 

It should also be pointed out thah by repealed the provision of section 22, which 
authorizes rates on the transportation of property or personnel by or on behalf 
of the United States, S. 2114 would eliminate the flexibility and expedition now 
afforded the carriers in establishing rates for the military departments where 
the urgency of movement militates against the normal ratemaking processes. 
Military plans and operations necessary for the preparation of mobilization and 
the defense of the United States are constantly undergoing changes. The chain 
of logistical support, of which domestic carriers form a vital link, must be re- 
sponsive to emergency changes in military plans and operations. In that con- 
nection, the rate problem is an important facet in the use of domestic carriers. 
Inasmuch as the provisions of section 22 provide the flexibility and speed essential 
in responding to the exigencies of military operations, this Department, on be- 
half of the Department of Defense, is of the opinion that S. 2114, if enacted, would 
work against the best interests of the United States Government. 

The enactment of 8. 2114 would also have a serious fiscal effect upon the United 
States Government, particularly the Department of Defense. At the existing 
level of traffic, the estimated additional cost to the Department for the movement 
of freight would be $29 million and for the movement of passengers $8,100,000. 
Possibly some reduction in these amounts would result from tariff adjustments of 
rates and fares on United States Government traffic. However, as pointed out 
before, time will not always permit military freight and passenger movements to 
be delayed awaiting tariff adjustments. 

Reference is made to S. 1920, 84th Congress, a bill to amend the Interstate 
Commerce Act, as amended, particularly section 8 thereof which proposes a new 
section 15a of the Interstate Commerce Act. The proposed new section 15a (5) 
provides for new rules to apply to reduced rates offered the United States, State, 
and municipal governments. In its report on S. 1920 this Department offered to 
your committee recommendations for some minor amendments to the proposed 
section 15a (5). The Department of the Army believes that the language of 8. 
1920 concerning reduced rates for governments would remove the major abuses 
which are understood to have caused the movement for repeal of the application 
of section 22 to the Federal Government. The Department of the Army, on 
behalf of the Department of Defense, strongly favors the approach of 8. 1920 as 
contrasted to S. 2114. 

For practical reasons, this report deals but briefly with the salient objections 
to 8S. 2114. In the event hearings are held on the bill, opportunity will be appre- 
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ciated to furnish a witness and to furnish more detailed evidence why it should 
not be enacted. In general, it is believed that advocacy of such legislation by 
some shippers and carriers group arises from misunderstanding of the effect of 
section 22. 

As a matter of information for the committee the Department of Defense in its 
comments on §S. 548, a bill to establish the finality of contracts between the 
Government and common carriers of passengers and freight subject to the Inter- 
state Commerce Act, recommended the substitution for 8. 543 of a bill to amend 
the act so as to specify that the 2-year statute of limitations on action involving 
undercharges and Overcharges applied to transportation of persons or property 
for the United States Government. This was consistent with the President’s 
announcement that he was not approving S. 906 (the predecessor of 8S. 543) and 
recommended enactment of a bill making the statute of limitations applicable to 
the United States Government. The Department of Defense would have no 
objection to proposed legislation similar to the mentioned report on S. 543. 

This report has been coordinated within the Department of Defense in accord 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that it has no objection to the submission 
of this report for the consideration of Congress. 

Sincerely yours, 
Wiser M. BRUCKER, 
Secretary of the Army. 


Comparison of rail carload revenue earnings average load and mileage of sec. 22 
quotation freight traffic with like factors on total rail carload freight traffic 
and manufacturers and miscellaneous items 
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Source: Interstate Commerce Commission—Carload Waybill Analysis. 


THE SECRETARY OF COMMERCE, 
Washington, D. C. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 
Dear Mr. CHAIRMAN: This letter is in reply to your request of June 1, 1955, for 
the views of this Department with respect to S. 2114, a bill to amend section 22 
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of the Interstate Commerce Act in order to discontinue the authority under such 
section which authorizes the carriage, storage, or handling of property free or at 
reduced rates for the United States and the transportation of persons for the 
United States free or at reduced rates. 

Section 22 of the Interstate Commerce Act authorizes carriers subject to the act 
to provide free or reduced rate transportation, storage, and handling of property 
for the United States, State, or municipal governments, and free or reduced rate 
transportation of persons for the United States Government. 

On May 5, 1955, the Department of Commerce transmitted draft legislation to 
the Congress which implements the report of the Presidential Advisory Commit- 
tee on Transport Policy and Organization. This legislation, introduced as 8. 
1920, would, among other things, repeal the referred to provisions of section 22, 
but would in addition provide authority for carriers to establish rates of special 
application for the movement of Government traffic. However, rates established 
under this authority would be subject to all the applicable provisions of the act 
except those relating to suspension and the long-and-short-haul clause. Where 
circumstances warranted, the rates could be filed on short notice or made retro- 
active, and, when the security of the Nation so required, the filing and publication 
requirements could be waived. Outstanding contracts providing for reduced rates 
under section 22 would have to be filed and published, and would be made subject 
to applicable provisions of the act. 

This Department recommends against enactment of S. 2114 and urges instead 
that the Congress give favorable consideration to the provisions relating to special 
Government rates in 8. 1920. These amendments would subject Government rate 
tenders to more regulatory control, as required in the public interest, but would 
nevertheless accommodate the special requirements of Government traffic 
movements. 


ASSISTANT COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 17, 1955. 
Hon. J. PERcy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: Reference is made to your letter of February 3, 1955, 
acknowledged by telephone on February 4, 1955, requesting a report, together with 
any comment that we may care to make, concerning a pending bill, H. R. 525, 
which would amend section 22 of the Interstate Commerce Act, as amended. 

The bill would eliminate the “United States, State, or municipal governments” 
from the classes of shippers exempted by that section from any provision of the 
Act which would prevent the carriage, storage, or handling of property free or at 
reduced rates and would strke from the designated section a similar provision 
with respect to the transportation of persons for the United States Government 
free or at reduced rates. There are a number of reasons why we are of the 
opinion that this bill should not be enacted. 

Section 22 has been a part of the Interstate Commerce Act since its inception 
and has proven satisfactory, from a practical standpoint, as a vehicle for per- 
mitting the fixing, by agreement, of the charges to be collected by the carriers and 
paid by the United States Government on a considerable volume of traffic in the 
past. Rates established under section 22 presently are not required to be pub- 
lished in tariffs and filed with the Interstate Commerce Commission, but it seems 
reasonably certain that many such rates are established only after consideration 
by the committees of representatives of the carriers who fix the rates to be pub- 
lished in tariffs for general application on all traffic, including that of the 
Federal Government. 

One of the most impelling reasons why rates are established on Government 
traffic pursuant to section 22 is the flexibility of this method of establishing 
rates as compared to the publication of rates in tariffs conforming to the re- 
quirements of section 6 of the Interstate Commerce Act and to the regulations 
promulgated by the Commission pursuant to the act. It frequently happens that 
traffic for account of the United States originates or terminates at points 
isolated from the more populous centers to and from which there is a normal 
flow of commercial traffic. Consequently, existing commodity rates that have 
been tailored to meet the requirements of the shipping public, to and from such 
centers, are not available for application on Government traffic from and to 
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such isolated origins and destinations and no proper tariff adjustment of the 
rate structure is afforded from or to the points of origin and destination of the 
Government shipments. Frequently, the exigencies of the situation require the 
movement of the Government’s traffic before adequate measures can be taken 
to secure the proper adjustments in the rate structure through changes in tariff 
publication. In such situations, rates can be established under section 22 for 
application both prospectively, on future movements, and retroactively, on ship- 
ments that are required to be moved before the negotiations for the proper 
rate adjustments are completed. This flexibility is important, since it operates 
to permit agreed reductions to become immediately available and to obviate the 
necessity of formal proceedings before the Commission, which often are time- 
consuming and expensive to both the shippers and the carriers, in order to have 
applied, on past shipments, rates which meet the requirements for justness and 
reasonableness required by the other provisions of the act. If H. R. 525 is 
enacted, the number of formal proceedings before the Interstate Commerce 
Commission by the Government will no doubt be increased greatly with corre- 
sponding increased costs and delays to all concerned. 

Proponents of the proposal to amend the Interstate Commerce Act, as outlined 
in H. R. 525 and in identical proposals presented to the 83d Congress, advance 
the theory that the provisions of section 22 are being improperly used by the 
Government to auction its traffic to the lowest bidder, and that, frequently, 
rates below a compensatory level are required to be made by the carriers in order 
to secure the business. Aside from the fact that few, if any, concrete examples 
have been found to have been cited to establish that, in fact, Government traffic 
has been handled at a loss by the carriers, the theory advanced completely 
ignores the fact that the terms of section 22 are permissive rather than man- 
datory and that no carrier can be required by the Government, except pursuant 
to procedures available to the public as well, to establish a reduction in rates 
for application on past or future traffic for the Government. The principal 
traffic-procuring services of the Government are understood to have denied the 
allegations that they engage in the practices to which complaint has been voiced 
by some of the proponents of this legislation, and it is believed that, if any abuses 
have resulted from tenders of individual carriers, those carriers reasonably 
may be expected to be the prime victims of any noncompensatory rates tendered 
by them. It is not believed that such instances as may accur in this respect 
would justify changing the law by eliminating a most useful and wholesome 
procedure for securing proper rate adjustments designed to benefit both the 
carriers and the Government. Some idea of the magnitude and importance 
of this matter to the Government financially is indicated by a report received 
from the Department of Defense in December 1953, which states that a statis- 
tical study of all movements of household goods by motor carrier shows that, 
as to that commodity alone, an increase of $11%4 million annually in cost to 
that Department would result if all traffic were required to be moved at rates 
provided in MF-ICC No. 57 rather than at rates provided in other tariffs 
actually used, apparently by virtue of section 22 agreements. 

For the reasons outlined above, it is recommended that H. R. 525 not be 
given favorable consideration by your committee. 

Sincerely yours, 
FRANK H. WEITZEL, 
Assistant Comptroller General of the United States. 


THE SECRETARY OF COMMERCE, 
Washington, May 1, 1956. 
Hon. J. Percy PRIgEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHArRMAN: This letter is in reply to your request of May 16, 1955, 
for the views of the Department with respect to H. R. 6208, a bill to amend 
paragraph (1) of section 4 of the Interstate Commerce Act, as amended. 

Section 4 (1) of the Interstate Commerce Act prohibits any common carrier 
subject to part I or part III thereof from charging or receiving any greater com- 
pensation for the transportation of persons, or of like kind of property, for a 
shorter than for a longer distance over the same line or route in the same direc- 
tion, the shorter being included within the longer distance. The section pro- 





34 TRANSPORTATION POLICY 


vides, however, that upon application and after investigation, the Interstate 
Commerce Commission may in special cases relieve such carriers from this pro- 
hibition and from time to time prescribe the extent of such relief. In exercising 
this authority, the Interstate Commerce Commission may not permit the estab- 
lishment of any charge to or from the more distant point that is not reasonably 
compensatory for the service performed. The section also prohibits such carriers 
from charging any greater compensation as a through rate than the aggregate of 
the intermediate rates. 

The bill, which was sponsored by the Interstate Commerce Commission, would 
amend the long-and-short-haul clause of the Interstate Commerce Act (sec. 4 (1) ) 
by deleting the so-called reasonable compensatory proviso. A new proviso would 
be added to authorize carriers subject to the section operating over circuitous 
lines or routes to meet the charges of other such carriers operating over more 
direct lines or routes, to or from competitive points, without special authorization. 
They would be subject only to the standards of lawfulness set forth in part I or 
part III of the act. No change is proposed in the aggregate of intermediates 
clause. 

The bill no doubt resulted from an Interstate Commerce Commission proceed- 
ing, Fourth Section, Application No. 28580, Rates and Charges Over Circuitous 
Routes in the United States, decided April 26, 1955, wherein all carriers in the 
United States subject to section 4, part I, of the act sought general relief to 
establish and maintain the same rates via circuitous routes beween any two 
points as those applicable between the same points via more direct routes. Com- 
petition between rail transportation and other forms of transportation was not 
involved. The Interstate Commerce Commission denied relief on the basis of 
lack of statutory authority stating that the matter did not constitute a special 
case to which its jurisdiction is confined, and that it was impossible in a pro- 
ceeding of such scope to show that the departure rates are reasonably com- 
pensatory. 

In its statement of justification for H. R. 6208, the Interstate Commerce Com- 
mission states: “Experience has demonstrated that the public interest is not 
being served by the imposition of the restrictions in question. The history of 
their administration has proved them to be excessively burdensome to all con- 
cerned. Together they have resulted in disproportionate expenditures of time, 
labor, and funds by both the carriers and the Commission in comparison with the 
relatively small benefits derived.” Moreover, the Interstate Commerce Com- 
mission believes that the deletion of the reasonably compensatory proviso would 
allow it greater administrative discretion without jeopardizing the public inter- 
est because of its other rate supervision authorities. 

The Department believes that H. R. 6208 is a step in the direction of relieving 
shippers, carriers, and the Interstate Commerce Commission of unnecessary and 
burdensome procedures. However, we are in favor of liberalizing the fourth 
section as recommended by the President’s Advisory Committee on Transport 
Policy and Organization, and included in section 4 of H. R. 6141 and H. R. 6142. 
Under the Advisory Committee’s recommendation which retains the general long- 
and-short-haul prohibition, rail and water common carriers could establish de- 
parture rates without prior approval of the Interstate Commerce Commission 
provided the rates were necessary to meet actual competition and did not result 
in less than just and reasonable minimum charges. Accordingly, it proposes 
more extensive procedural relief than that provided by H. R. 6208, for it includes 
direct route as well as circuitous route competitive situations. There seems to be 
little difference in principle whether such situations are created by competition 
between like or unlike carriers, particularly in view of the carrier’s initial re- 
sponsibility to establish reasonable and nondscriminatory rates and the Inter- 
state Commerce Commission’s other rate control authorities under the present 
law or as proposed by the Advisory Committee. 

Although this Department favors revision of the long-and-short-haul clause so 
as to eliminate unnecessary procedural requirements, it believes that the amend- 
ments made by H. R. 6141 and H. R. 6142 are better designed to accomplish this 
purpose than those proposed by H. R. 6208. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 27, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DeaR Mr. CHAIRMAN: Reference is made to your letter dated May 16, 1955, 
acknowledged by telephone on May 18, 1955, requesting a report, together with 
such comment as we may desire to make, concerning a pending bill, H. R. 6208, 
which would amend paragraph (1) of section 4 of the Interstate Commerce Act 
as amended (49 U.S. C. 4 (1)). 

It is understood here that the enactment of this bill was proposed by the 
Interstate Commerce Commission, the agency charged with enforcement of the 
Interstate Commerce Act, with the view toward making this section of the 
act self-executing, insofar as certain competitive rate adjustments are concerned, 
and thus considerably lessening the administrative burden of enforcing this 
section of the act. Under the act as it now reads, no carrier is permitted to 
charge more for a shorter distance than for a longer distance in the same direc- 
tion over a given route, when the shorter distance is encompassed within the 
longer distance, without first securing specific authority from the Interstate 
Commerce Commission for the establishment of such lower rate or charge from 
or to the more distanct point. This means, from a practical standpoint, that 
application for relief from the long-and-short-haul provisions must first be 
obtained before a rate which violates such provision can be made effective. 
Before granting such permission to depart from these provisions, the Commis- 
sion is required to determine, after investigation, that the lower rate to be 
established to or from the more distant point shall not be less than reasonably 
compensatory for the service to be performed. It is proposed in this bill to 
eliminate this requirement for a determination by the Commission that the pro- 
posed rate is not less than reasonably compensatory, and to allow carriers 
operating over circuitous lines or routes to meet the charges of other carriers 
operating over direct lines or routes, without further authorization, but subject 
to the standards of lawfulness prescribed in other provisions in part I and in 
part III of the Interstate Commerce Act. 

We consider that the enactment of this proposal would not necessarily affect 
the United States Government adversely as a shipper, or have any direct effect 
upon the audit procedures of the General Accounting Office. If found otherwise 
consistent with the public interest, we would not object to the favorable con- 
sideration of H. R. 6208 by your commmittee. 

Sincerely yours, 
FRANK H. WEITZEL, 
Assistant Comptroller General of the United States. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 24, 1956. 
Hon. J. Peroy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington D. C. 


DEAR MR. CHAIRMAN: Reference is made to your recent request to the Secretary 
of Defense for the views of the Department of Defense with respect to H. R. 6208, 
S4th Congress, 1st session, a bill to amend paragraph 1 of section 4 of the Inter- 
state Commerce Act as amended. The Secretary of Defense has delegated to the 
Department of the Army the responsibility for expressing the views of the 
Department of Defense. 

An apparent purpose of H. R. 6208, which is understood to have been recom- 
mended by the Interstate Commerce Commission, is to simply relief from the 
long-and-short-haul clause of section 4 of the Interstate Commerce Act as 
amended (49 U. S. C. 4 (1) ), thus expediting tariff publication. It also increases 
to some extent the latitude for managerial discretion on the part of carriers in 
making rates, and places carriers regulated under parts I and III of the Inter- 
state Commerce Act more nearly on a parity with those under part II, which does 
not contain a long-and-short-haul clause. A principal objective of H. R. 6208 is 
to eliminate and simplify certain controls exercised through approvals which 
have become practically automatic but which consume time and administrative 
effort. 
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The Department of Defense is interested in the effect such legislation would 
have on the movement and cost of military traffic, and upon the effect it might 
have on the health of a national transportation system adequate to meet the needs 
of national defense. 

The second proviso of the bill permits carriers operating over circuitous routes 
to meet charges of carriers operating over more direct routes to or from 
competitive points, subject to standards of lawfulness appearing elsewhere 
in parts I and III, without approval from the Interstate Commerce Com- 
mission for departure from the long-and-short-haul clause. While permitting 
lower rates to more distant points, this proviso will, conversely, permit higher 
rates to intermediate points than would now be permissible without specific Com- 
mission approval. The increase of rates to points lying inland from water-and- 
rail competitive seaboard points, as well as those intermediate to the many points 
which are competitive between rail and motor, would affect traffic to and from 
many military installations. The extent to which noncompetitive rates to inter- 
mediate points might be increased is conjectural and would depend largely on 
the ratemaking policies of carriers concerned. Similarly, there may be adverse 
effects on military traffic caused by the exemption from the “aggregate of inter- 
mediates” clause as contained in the second proviso of the bill. 

It is reasonable to assume that this possible adverse effect would be sufficiently 
limited by other provisions of the Interstate Commerce Act, by the desire of car- 
riers to provide reasonable rates to the United States Government, and by their 
ability to tender such rates either in tariffs or under section 22 of the act. The 
speculative effect on military costs does not appear to weigh heavy enough, 
against the considerations which are understood to have prompted introduction 
of H. R. 6208. Accordingly, the Department of the Army, on behalf of the 
Department of Defense, offers no objection to the enactment of H. R. 6208. 

The fiscal effects of the bill cannot be estimated. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report for the consideration of Congress. 

Sincerely yours, 
Winer M. Brucker, 
Secretary of the Army. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 23, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of May 16, 1955, 
requesting the views of this office with respect to H. R. 6208, a bill to amend 
paragraph (1) of section 4 of the Interstate Commerce Act, as amended. 

— Bureau of the Budget would have no objection to enactment of H. R. 
6208. 

Sincerely yours, 
Percy Rappaport, 
Assistant Director. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BupGeET, 
Washington, D. C., July 28, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of February 10, 1956, 
requesting the views of this office with respect to H. R. 9177, a bill to amend 
section 405 (a), part IV, of the Interstate Commerce Act. 
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The Chairman of the Interstate Commerce Commission and the Secretary of 
the Department of Commerce in the reports they are making to your committee 
on this bill, are recommending against its enactment for the reasons set out 
therein. 

The Bureau of the Budget concurs with the views contained in these reports 
and recommends against enactment. 

Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 


THE SECRETARY OF COMMERCE, 
Washington, July 25, 1956. 
Hon. J. Percy Prixgsr, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR MR. @HAIRMAN: This letter is in reply to your request of February 10, 
1956, for the views of this Department with respect to H. R. 9177, a bill to 
amend section 405 (a), part IV, of the Interstate Commerce Act. 

H. R. 9177 would amend section 405 (a), part IV, of the Interstate Com- 
merce Act by adding a new proviso to the effect that nothing in part IV shall 
be construed as requiring any freight forwarder to publish tariffs stating rates or 
charges to or from points or places at which the freight forwarder has no agents. 
Section 405 (a) provides for the filing, printing, posting, and notice of freight- 
forwarder rates and charges and classifications, rules, regulations, and practices 
with respect thereto. 

This Department opposes enactment of this legislation, but would defer to the 
views of the Interstate Commerce Commission should the Commission be of the 
opinion that the public interest would be better served by its enactment. 

This bill apparently is intended to clarify the act with respect to the filing of 
rates by so-called point-to-point freight forwarders. These forwarders, of which 
there are relatively few, publish rates only between specified assembly and dis- 
tribution points even though their operating authorities extend over a much 
wider territory. Such a forwarder accepting traffic to a point to which he pub- 
lishes no rate merely offers to ship the traffic beyond a rated point via other car- 
riers acting as the shipper’s agent and according to the shipper’s instructions. 

The more usual custom is for freight forwarders to publish particular rates 
to and from points within the territories prescribed by their operating author- 
ities at which they have substantial traffic. To cover other points within their 
territories, they include in their tariffs general provisions stating that all un- 
named points within a broad area, such as a State, shall take a specified rate. 
These rates are generall at a higher level than rates for particular points in 
order to protect the forwarders’ revenues to all points in the described broad 
areas. However, should any substantial movement develop at any point, that 
traffic is usually given a more attractive rate which is published with par- 
ticularity. In any even under the usual custom, the freight forwarder has a 
published rate for every point he is authorized to serve and the shipper has or can 
obtain knowledge thereof prior to any movement. This is not true with respect 
to the tariffs published by the point-to-point forwarders. 

This Department would oppose the enactment of H. R. 9177 because in our 
opinion freight forwarders, as common carriers, should be required to pub- 
lish and have available for shippers a known rate for any movement within the 
territory of its operating authority. However, the Department would defer 
to the views of the Interstate Commerce Commission as the agency charged with 
the administration of tariff publication should the Commission be of the opin- 
ion that the public interest would be better served by this amendment. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., August 16, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter requesting the views uf 
this office with respect to H. R. 9772, a bill to amend section 410 of the Inter- 
state Commerce Act, as amended, to change the requirements for obtaining a 
freight forwarder permit. 

The bill would delete from the Interstate Commerce Act subsection (d) of sec- 
tion 410 which provides that no person shall be denied a freight forwarder per- 
mit “solely on the ground that such service will be in competition with the serv- 
ices * * * performed by any other freight forwarder or freight forwarders.” 
The bill would tend to restrict entry into freight forwarding. 

The Secretary of the Department of Commerce in the report he is making to 
your committee on this bill recommends against enactment for the reasons set 
out therein. The Deputy Attorney General in the report he is making to the 
Senate Interstate and Foreign Commerce Committee on 8S. 3365, an identical 
bill, does not favor enactment as the bill would lessen competition. 

In light of these views, the Bureau of the Budget is unable to recommend en- 
actment of H. R. 9772. 

Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 


Mr. Harris. It is the desire of the committee to provide oeeer unity 
for everyone who wishes to be heard on this legislation to be heard. 


The list of witnesses already indicating their wish to speak is a very 
long one, and to cover them all will take a great deal of time. Without 
in any way wishing to cut anyone short, pert the Chair to say that 
I express the hope that the witnesses wil 


feel free to file their state- 
ments for the record, or to summarize their proposed testimony, rather 
than reading it all. 

I might say that in one request that I had from a group requesting 
an opportunity to be heard, it was stated that several hours would 
be required. "That is just one expression of the very many that we 
have indicating the interest in this program. Now, such statements 
may be filed and a summarization will be permitted where this will do 
justice to what they have to say. This seems to us most appropriate 
when the testimony is somewhat repetitious of what already may have 
been offered. 

It is contemplated that these hearings will require several weeks— 
at least 3 weeks—and some feel much longer. 

It may be that we will be unable to continue the hearings to a con- 
clusion without an interruption, because of other work of the commit- 
tee, and particularly because of executive sessions of the full committee 
which our chairman has already scheduled during the month of May. 

We do, however, feel that this matter should be concluded as expe- 
ditiously as possible. 

We feel that this is a most important matter before the Congress, 
because it has to do with our determination of a sound transportation 
policy for our country; a policy that will permit the transport indus- 
tries to serve the great American public. 

We fully realize there are many far-reaching proposals involved in 
this report and indicated in this legislation. We fully realize that it 
is a highly technical subject. We know, therefore, that this will re- 
quire a great deal of effort on the part of this committee, and I wish 
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to say that the entire membership of this committee realizes its impor- 
tance. Even though we have a busy schedule, it will be the desire 
and the feeling of this committee that we wish to get as much out of 
the hearings as we can and understand the proposals as fully as pos- 
sible, in wie that we may do justice to the nubian 

Mr. Weeks, Secretary of Commerce, and Chairman of the Presi- 
dential Advisory Committee on Transport Policy and Organization, 
which drafted the legislation which is being considered, will be our 
first witness. 

Mr. Secretary, we are pleased to have you back with us today. We, 
of course, recall that you came before this committee last September, 
and gave us an explanation of the Cabinet Committee report. At 
that time we announced, as you will recall, that during this session 
of this Congress this committee would hold hearings on the proposed 
bills themselves. 

We are glad to have you to start the discussion on the legislation 
today. 

I note that you are accompanied by the Under Secretary for Trans- 
portation, Mr. Louis S. Rothschild, as well as by your General Counsel, 
Mr. Philip A. Ray, and by the Director of Transportation of the 
Department of Commerce, Mr. Earl B. Smith. 


STATEMENT OF HON. SINCLAIR WEEKS, SECRETARY OF COMMERCE, 
WASHINGTON, D. C. 


Secretary Weeks. Thank you, Mr. Chairman and members of the 
committee. I am delighted to be here to open the discussion on 
these bills, H. R. 6141 and H. R. 6142. 

This legislation was drafted by the Department of Commerce to 
implement the recommendations of the Presidential Advisory Com- 
mittee on Transport Policy and Organization of which I had the honor 
to be Chairman. The report, entitled “Revision of Federal Trans- 
portation Policy,” was transmitted to the President on April 18, 1955. 
H. R. 6141 was introduced by the distinguished chairman of this 
committee, the Honorable J. Percy Priest, by request on May 10, 1955. 
H. R. 6142, an identical bill, was introduced by the Honorable Charles 
A. Wolverton, by request, also on May 10, 1955. 

Mr. Chairman, you will recall that I discussed the fundamental 
concepts of the Advisory Committee’s report last September 19 before 
this subcommittee at hearings convened for the purpose of obtaining 
a full explanation of the report. I caenshied in some detail the 
reasons we were of the opinion that the national transportation regu- 
latory policy should be brought up to date with the competitive facts 
of life and modernized to protect and strengthen our common-carrier 
system. I would suggest that my testimony appearing on pages 2 
through 54 of the printed hearings, including the text of the report 
and supplementary memorandums subsequently submitted by the De- 
partment be incorporated in this record. I am authorized to request 
also that the testimony of the other Advisory Committee members, 
the Honorable Charles E. Wilson, Secretary of Defense, and the 
Honorable Arthur S. Flemming, Director, Office of Defense Mobiliza- 
tion, be similiarly incorporated. 
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Mr. Harris. Mr. Secretary, may I say that the entire record of the 
proceedings of last September has been printed. 

Secretary Weeks. Thank you, sir. 

You may recall also that on December 2, 1955, I outlined the sub- 
stance of the Advisory Committee’s recommendations to the Select 
Committee on Small Business, United States Senate, which was hold- 
ing hearings on the administration of the Motor Carrier Act by the 
Interstate Commerce Commission as it affects small truckers and ship- 
pers. And with your permission, I should like my statement before 
that committee together with supplementary comments on certain testi- 
mony criticizing the report also to be made part of this record. This 
material appears at pages 285 to 310 of the hearings before the Select 
Committee on Small Business, United States Senate, 84th Congress, 
1st session, on Interstate Commerce Commission administration of 
the Motor Carrier Act. 

Mr. Harris. We will receive it for the record along with your 


statement. : 
(The matter referred to is as follows :) 


Senator Durr. Mr. Secretary, you may proceed whenever you are ready. 


STATEMENT OF Hon. SINCLAIR WEEKS, SECRETARY OF COMMERCE, ACCOMPANIED BY 
Louis 8S. RoTHScHILD, UNDER SECRETARY FOR TRANSPORTATION ; PHILIP A. Ray, 
GENERAL COUNSEL, Ep MArGoLin, OFFICE OF THE UNDER SECRETARY FOR TRANS- 
PORTATION ; AL KREBS, GENERAL COUNSEL’S OFFICE, DEPARTMENT OF COMMERCE 


Secretary Weeks. Mr. Chairman, I am pleased to be here today. I have a 
statement that I think I will read if I may and then answer any questions that 
you have. I would like to identify those who are with me. 

Mr. Rothschild, Under Secretary for Transportation; Mr. Ray, General Coun- 
sel; Mr. Margolin, of the Office of the Under Secretary for Transportation 
Division of the Department ; and Mr. Krebs, of the General Counsel’s office. 

I believe that you are approaching this whole question from the standpoint of 
both the small trucker and the small shipper. 

The specific responsibility for administration of the Motor Carrier Act rests 
exclusively with the ICC. Since the executive branch has no legislative mandate 
to review this phase of regulation, a review of the efficacy of Commission regula- 
tion is properly the function of the Congress. 

I believe it would be of interest at the outset of my testimony to indicate briefly 
the statutory responsibility of the Department of Commerce for the promotion of 
business in general, and the relationship of the transportation functions of the 
Department to this basic statutory provision. I should then like to discuss the 
applications and limitations of our responsibilities to the administration of the 
Motor Carrier Act. 

A statement of the Department’s responsibility toward the business community 
in general is contained in the Organic Act of the Department of Commerce, 
approved February 14, 1903 (32 Stat. 826). 

This act provides that the Department of Commerce shall foster, promote, and 
develop the foreign and domestic commerce, the manufacturing and shipping 
industries, and the transportation facilities of the United States. 

Transportation activities have a very prominent role in the Department of 
Commerce. They include the promotion of highways and airports, the provision 
of airway facilities, the promotion of an American-flag merchant marine, and the 
provision of weather-forecasting services which are of special importance to the 
transportation industry. The expenditures for these transportation promotional 
activities constitute over 95 percent of the budget of the Department. 

All but one of the major Federal transport promotional programs are within 
the Department of Commerce—the exception being the program of navigation 
improvements by the Army Engineers. There is consequently within our Depart- 
ment the opportunity and responsibility for a continuing central coordination of 
virtually all such programs carried on by the executive branch of the Government. 

The Secretary of Commerce has been designated as the President’s principal 
adviser in transportation matters. He is expected to assume leadership in the 
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executive branch in the formulation of sound transportation policies which will 
work toward the development of a healthy and privately owned transportation 
system. 

To assist the Secretary of Commerce in his transportation responsibilities, the 
Office of the Under Secretary of Commerce for Transportation was established. 
This Office provides the Secretary with policy advice, analysis of current transpor- 
tation problems, and administrative guidance in the implementation of transpor- 
tation programs. 

An important part of the responsibilities of the Under Secretary for Transpor- 
tation is to assess the adequacy of transportation facilities and services and to 
recommend such modifications or changes in Federal policy as appear necessary 
to correct deficiencies, 

The transportation responsibility of the Department of Commerce, great as it 
is, has very definite and appropriate limitations. 

The Department has no direct responsibility for the economic regulation of 
domestic transportation. That authority has been delegated by Congress through 
statute to be exercised by the Interstate Commerce Commission, the Civil Aero- 
nautics Board, and the Federal Maritime Board. 

Therefore, the Department is not accountable for the day-to-day administration 
of transport regulatory legislation. 

Nevertheless, our concern with the ability of the Nation’s transportation to 
meet commercial and defense needs requires that the Department give close atten- 
tion to whether the regulatory laws are in any way inhibiting the development of 
a healthy and reliable transportation system. 

It was this basic problem that prompted the establishment of the President’s 
Advisory Committee on Transport Policy and Organization under my chairman- 
ship. 

The Secretary of Defense and the Director of the Office of Defense Mobilization 
served as the other regular members. The Committee examined present-day 
requirements in transportation and changes needed in the Interstate Commerce 
Act to permit the industry to function and develop more soundly in accord with 
today’s dynamic economy. Our report was released in April of this year and 
legislation (S. 1920, H. R. 6141, and H. R. 6142) incorporating our recommenda- 
tions are pending in Congress. 

The Committee made two basic findings: 

1. That regulatory policies have not kept abreast of the intensive and wide- 
spread competition which characterizes domestic surface transportation today. 

2. That the commerce and defense of the Nation demand the maintenance of 
an adequate common carrier system by all forms of transport, rail, highway, 
water, and air. 

The Committee found that the present Interstate Commerce Act is not in all 
respects well adapted to the current situation in transportation. 

Certain regulatory standards in the statute were felt to be better suited to a 
period 30 years ago when monopoly conditions characterized the industry. 

Also, deficiencies in the act have resulted in an erosion of common-carrier 
services through extensive expansion of private and contract haulage and in 
exemptions from regulation of important sectors of the transportation industry 
offering common-Carrier services. 

The committee was convinced that the Interstate Commerce Act should be 
amended to aline it with current conditions in transportation. We recommended 
first that the national transportation policy should be restated to make it clear 
that common earriers should have greater freedom, short of unjustly discrim- 
inatory practices, to reflect their true economic and service characteristics in 
competitive pricing. In other words, we believed that greater reliance should 
be placed on competitive forces in ratemaking. 

There has been a tendency in recent years for the Commission, under the 
present policy, to disallow certain reductions in rates in order to preserve an 
existing relationship of traffic division among carriers, even when these rates 
were Otherwise fair and compensatory. 

This is generally known as the fair-share doctrine, which, when applied, has 
had the effect of causing many shippers to pay higher rates for transport services 
than they would if the forces of competition were given freer rein. Under the 
recommended change in the national transportation policy which stresses full 
but fair competition, the Commission would not be required to apply the fair- 
share doctrine. 

In this connection, I invite your attention to the declaration of policy contained 
in section 202 of the Small Business Act of 1955 (Public Law 268, approved 
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August 9, 1955), which states that “The essence of the American economic 
system of private enterprise is free competition * * *. The preservation and 
expansion of such competition is basic not only to the economic well-being but 
to the security of this Nation.” 

Such sentiments parallel the thinking of the Presidential Advisory Committee 
on Transport Policy as an appropriate philosophy for the regulation of trans- 
portation. The recommendations for changing the national transportation policy 
are, I believe, in accord with the spirit of the Small Business Act. 

The Advisory Committee’s recommendations dealing with the ICC’s authority 
to fix rates do not depart radically from current regulatory practices. The 
ICC would continue to have authority, as now, to prescribe reasonable maximum 
or reasonable minimum rates. Only the authority to prescribe precise rates is 
eliminated. No change whatever is proposed in its authority to correct unjustly 
discriminatory pricing or practices. 

As you know, the initiative and responsibility for fixing rates in the first 
instance rests with the carriers. Normally carriers must give 30 days’ notice 
before instituting any rate and all rates must be filed and published in accordance 
with ICC tariff circulars. 

Needless to say, none of this procedure would be changed by the Advisory 
Jommittee’s recommendations. The overwhelming majority of rates are pub- 
lished and go into effect without challenge. 

The ICC now exercises its authority to prescribe rates only when a proposed 
rate or one in effect is assailed by a shipper or a competitor, or when it investigates 
a rate on its own motion. This practice likewise would continue. 

The Committee did not intend that any particular form of transportation 
should have the power to destroy another whether it excels, equals, or falls 
short in service characteristics. Its purpose here in line with the revised declara- 
tion of policy was to assure an environment of fair competition. 

Fair opportunity for responsible carriers to fix reasonable competitive rates 
under proper supervision of the ICC will not result in ruinous rate wars. 

Retention of the ICC’s authority over minimum rates recognizes that pricing 
below the directly ascertainable costs of doing business is an unfair competitive 
practice. At the same time, retention of the maximum rate authority protects 
the shipper from unreqsonably high rates. 

Modification of the Commission’s suspension authority was also recommended 
by the Advisory Committee. This authority was put into the Interstate Com- 
merce Act in 1910 primarily to benefit the shipper. Under the act today, the 
Commission has authority to suspend rates upon protest by shippers or competing 
carriers or upon its own initiative. 

Rates can be suspended for up to 7 months, and the burden of proof that the 
proposed rate is just and reasonable is placed on the carrier initiating the rate. 
However, very few rates are protested and suspended at the request of shippers, 
particularly smaller shippers. The great majority of requests for suspension 
are filed by competing carriers and it was the feeling of the Advisory Committee 
that this procedure has become a device to thwart competition by preventing 
or delaying the institution of new rates. Therefore, the Advisory Committee 
recommended that the period of suspension be shortened to 90 days and that when 
the protestant is a carrier the burden of proof be placed on the protesting carrier. 

These recommendations were designed to strengthen the forces of effective 
but fair competition among transportation agencies. Other recommendations 
have as their purpose the elimination of specific abuses or unfair competition. 

The Committee found areas of unfair competition in the field of motor private 
and contract carriage. Certain private carriers conduct operations which go 
beyond the appropriate sphere of private transportation and in effect have in- 
vaded for-hire carriers’ rights. 

Similarly many contract carriers perform in effect a type of common carriage 
through the practice of entering into a large number of contracts. 

Such unfair competition is further accentuated by the fact that the act re- 
quires contract carriers to file only their minimum rates, which leaves the actual 
rate charged undisclosed. This is in direct contrast to the requirement that all 
common carrier rates be published. 

The Advisory Committee recommendations to cope with tihs growing area of 
unfair competition are felt to be effective and equitable. The Interstate Com- 
merce Act would be amended {6 redefine both private and contract carriage. 
Private carriage would include transportation incidental to the conduct of a 
nontransportation business but would clearly exclude operations of those who 
acquire goods for the purpose of transporting them. 
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Contract carriage would be defined as for-hire transportation providing 
specialized services under bilateral contract or services equivalent to bona fide 
private carriage. Contract carriers would be required to file actual charges, 
rather than minimum charges as now required by the act. 

The Advisory Committee recognized that these changes would render illegal! 
many private and contract operations which are now conducted on a legal basis. 

Such carriers, in the interests of equity, should be given the opportunity to 
qualify either as contract or common carriers, as appropriate. 

On many occasions I have stated that free and fair competition is in the best 
interests of small business. Small business also has a very real interest in the 
other major concern of the Advisory Committee on Transport Policy; preserva- 
tion and strengthening of a healthy common carrier service. No area of busi- 
ness activity has a greater dependence on common carriers than has small 
business. 

The maintenance of a private fleet of trucks or barges requires not only a 
large volume of business if any economies are to be realized, but capital invest- 
ments generally beyond the capacity of small businesses. 

The same is true of contract carrier services, which invariably require an 
assured volume. While private and contract transportation have proved eco- 
nomical in many instances, the conditions for their success are seldom found in 
small business. Only comman-carrier service can handle efficiently and eco- 
nomically small or irregular shipments and they can do this only because they 
combine the shipments of thousands of individual businesses, great and small. 

For this reason small business has a special interest in the preservation and 
development of a stable and strong common-carrier industry. If the common 
carrier cannot retain the large volume shipments of the larger shippers. his 
cost and revenue outlook is adversely affected. 

Often he must as a result raise his rates to shippers who cannot ship except 
by common carrier. Most often this means small business. 

This fact was recognized by the President’s Advisory Committee and was 
one of the motives for the measures designed to eliminate unfair competition 
and to enable common carriers to compete more effectively for all types of 
traffic. 

The Committee had in mind the welfare of all segemnts, small and large, of 
the common-carrier industry subject to the Interstate Commerce Act. In this 
connection the recommendations apply equally to common carriers by truck, 
water, and rail. 

Likewise, the Committee had in mind the welfare of all classes and types of 
shippers and consumers. 

The Committee made no recommendations concerning the certification car- 
riers, other than those relating to revisions in the definition of private and con- 
tract carriage. The basic law governing the Certification of common carriers 
gives considerable administrative discretion to the ICC, so that adjustments 
can be made as circumstances warrant. This appears to be a sound approach. 
The number of carriers in a field should never be so great as to weaken the 
common carrier industry through excessive and cutthroat competition. 

At the same time there should be sufficient common carrier service for the 
smaller communities and for the smaller shippers, wherever they may be located. 

But the relationship of transportation and small business may be viewed in a 
larger context. The questions we should ask are: 4 

Are adequate common carrier services available to small business? Do rates 
properly reflect the competitive situation in today’s transport market? Are 
basic facilities such as highways available for carrier service to business in all 
sections of the country? 

The Commerce Department, through its leadership in the President's Advisory 
Committee on Transport Policy and through its efforts to overcome the great 
deficiencies in our highway system, is trying to provide the solution to these 
problems. 

It is my firm conviction that enactment of both the Advisory Committee rec- 
ommendations and the President’s recommendations for highway development 
will aid not only the small transportation companies and the small businesses 
who are dependent on common carrier services, but also the consumer on whose 
purchases rests the soundness of the entire economy. 

Mr. Chairman, I would just like to add that I have been delighted to see the 
committee undertake this study. : 

It is true and we think right that we have in some ways recommended stiffen- 
ing up the regulation rather than taking the direction that some might take, 
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stiffening up the regulation of this industry about which we are talking to serve 
and protect the common carrier element in the transportation industry. 

And certainly when I say that I am gratified that this committee is looking 
into it, it is for this simple reason: You are interested in small business, which 
I think we all are, and small business and the small shipper just could not exist 
without a healthy common carrier system. I urge that nothing be done to 
weaken the common carrier system but that some of the things that we have 
recommended be done to strengthen it. 


Thank you very much, sir. 
Senator Durr. Mr. Secretary, before luncheon Angus McDonald, assistant 


legislative secretary of the National Farm Union, read a statement in the course 
of which on page 4 he criticized the report, and I wondered if you would like to 
look at what he had to say and put on the record any rejoinder to what he 
did say? 

Secretary WEEKS. May I make answer to it later for the record ? 

Senator Durr. Whichever way you choose. 

Secretary WEEKS. May I look at it for just a second? 

Senator DuFr. Yes, sir. 

If you would prefer to file an addendum in answer to that later, that would be 
entirely agreeable if you prefer to do it that way. 

Secretary Werks. Well, Mr. Chairman, I should like to prepare a statement 
for the record which will answer some of the points he has raised. I have just 
read one page. I don’t know how long it goes on. 

Senator Durr. I would suggest that perhaps you would prefer to have some 
time to examine this in detail and file your answer to what he said. 

Secretary Weeks. I would like very much to do that. At the moment I will 
say I completely disagree with his conclusions. We have nothing in mind or 
in contemplation that, in my judgment, would authorize or permit any cutthroat 
rate wars. 

Senator Durr. In view of the fact that that is all a part of the record so far, 
it is very right to give you an opportunity to know that it has been said so you 
have an opportunity to make a rejoinder to it. 

Secretary WeexKs. I appreciate that very much. I think we can make the 
rejoinder and make it convincingly. 

(Material subsequently supplied by Secretary Weeks follows.) 


EXHIBIT 6 


CoMMENTS BY Hon. SINCLAIR WEEKS ON TESTIMONY OF Mr. ANauS McDONALD 
BEFORE THE SENATE SELECT COMMITTEE ON SMALL BUSINESS, DECEMBER 2, 1955, 
IN WHICH HE CRITICIZES THE REPORT OF THE PRESIDENTIAL ADVISORY COMMIT- 
TEE ON TRANSPORT POLICY AND ORGANIZATION 


On December 2, 1955, Mr. Angus McDonald, assistant legislative secretary, 
National Farmers Union, testified before the Senate Select Committee on Small 
Business which was holding hearings on the administration of the Motor Carrier 
Act by the Interstate Commerce Commission. During his testimony and appear- 
ing at page 4 of his prepared statement, dated November 30, 1955, Mr. McDonald 
stated that because the report of the Presidential Advisory Committee on Trans- 
port Policy and Organization embodied the recommendations of certain Cabinet 
officers, it was “entitled to careful consideration.” While frankly admitting 
that his examination of the report was cursory, he expressed amazement that 
“responsible public officials would make such recommendations.” 

Mr. McDonald states at page 4 of his prepared statement, “If the recommenda- 
tions of this committee are acted on by the Congress, more than half a century 
of experience in legislation will be discarded * * *.” 

If taken literally, this allegation is partially true, for the Advisory Committee 
in its report and the implementing legislation would discard certain obsolete pro- 
visions of the Interstate Commerce Act which the committee is convinced unduly 
interfere with the realization of maximum effectiveness in our transportation 
system. However, this allegation implies that the Advisory Committee recom- 
mends completely overthrowing all existing concepts of regulation for the trans- 
portation industry. This is not the case at all. 

The Advisory Committee’s reappraisal of transportation policy led to two 


fundamental findings: 
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1. That adjustment of regulatory policies to the intensive and widespread 
competition which characterizes the domestic surface transportation indus- 
try today is long overdue; and, 

2. That restoration and maintenance of a progressive and financially 
strong common-carrier industry is of paramount importance to the Nation’s 
commercial and defense needs. 

The committee, however, did not find it necessary to overthrow existing 
regulatory patterns to meet the objectives inherent in these findings. Rather 
the correlative revisions in Federal transportation policy constitute a modest 
and well-balanced program within the framework of the present organization 
and jurisdiction of the Interstate Commerce Commission. : 

The change in the declaration of national transportation policy proposed by 
the Committee emphasizes that greater reliance shall be placed on competitive 
forces and that economic regulation shall be reduced to a minimum consistent 
with the public interest. Competition, which is often called the mainspring of 
the Nation’s economy, is not a novel concept newly discovered for application to 
the economics of the transportation industry. It has in fact been fostered and 
promoted by the Government over the years. But the Committee observed that 
to an excessive degree the present policy declaration has interfered with the 
processes of full and fair competition and has substantially reduced the oppor- 
tunities for carriers to reflect their true economic and service characteristics in 
their rates. In other words, the judgment of the regulatory body too often has 
been substituted for that of carrier management. For example, the prohibition 
in the present policy declaration against destructive competition can and has 
been interpreted to mean that competition which is fair but injurious to a com- 
peting form of transportation violates the policy of the law. Again, the policy- 
and rate-making standards of section 15a of the Interstate Commerce Act fre- 
quently have been taken to mean that competitors shall have an opportunity 
to obtain a share of the traffic available regardless of the inherent cost and 
service advantages that one carrier may have over another in a given instance. 

Thus, the Committee feels that it is essential to reword the declaration of 
policy to stress a philosophy of full and fair competition in order to help assure 
that the public might fully realize the inherent cost and service advantages of 
each mode of transportation. However, the Committee would not discard, but 
retain with full vigor, those parts of the policy declaration which provide for the 
encouragement and development of a low cost, efficient and financially sound 
transportation system by all transportation means, and which provide that this 
system shall be privately owned and operated and adequate for commercial and 
defense needs. It also would continue those provisions which provide that the 
Interstate Commerce Commission must pay due regard to “the public interest,” 
to the “national defense, postal service and commerce,” to the “highest standards 
of service,” to the encouragement of “fair wages and equitable working con- 
ditions” and, finally, to “fair and impartial” regulation. 

That the Advisory Committee does not advocate the abandonment of prevail- 
ing concepts of regulation is clearly evident in its proposals respecting the Com- 
mission’s power to regulate rates. Basically the proposed changes would limit 
the Commission’s authority to prescription of maximum or minimum rates and 
remove only the authority to prescribe precise rates. No change whatever is 
proposed in its authority to correct unjustly discriminatory pricing or practices. 
The Committee’s proposals would provide all common carriers with greater free- 
dom, subject to adequate statutory standards and Commission control, to adjust 
their rates and bid for competitive traffic in accordance with their best business 
judgment. 

There is attached to this memorandum a paper entitled, “Memorandum on 
Changes in Minimum-Maximum Rate Controls Proposed by the Presidential 
Advisory Committee on Transport Policy and Organization,” together with 
appendixes A, B. ©, and D, which supplement the testimony of the Secretary 
of Commerce before the subcommittee of the House Committee on Interstate and 
Foreign Commerce, September 19, 1955. This detailed explanation of the pro- 
posed changes fully substantiates that the committee’s proposals would mod- 
ernize—not abandon—the regulatory processes. The committee is firmly con- 
vinced that maximum effectiveness of our transport system cannot be realized 
until rate regulation is modernized to recognize and place greater reliance in 
ratemaking on the current extent of competition for traffic among carriers and 
modes of transportation. 

Finally, the committee’s specific proposals to strengthen the common carrier 
industry are designed primarily to clarify existing provisions of the act or to 
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extend the Commission’s authority over matters that have mitigated against the 
maintenance of a healthy common carrier system. 

Continuing on page 4, Mr. McDonald states, “* * * our great transportation 
system will return to the law of the jungle. We tink there is a fallacy run- 
ning through the report. ‘This fallacy is that cutth: vat competition between the 
different types of transportation will strengthen our better transportation 
system.” 

He then presents briefly his analysis of “what cutthroat competition will mean.” 
The substance of his analysis is that because the railroads are the “strongest” 
segment of the transportation industry it could drive trucks out of business by 
cutting rates on truck competitive traffic and make up their losses on noncom- 
petitive traffic by charging unreasonably high rates. This, he implies, would 
result in discriminatory rebates and other practices and deprive the public of 
uniformity in rate treatment. 

The Advisory Committee has no intention of instituting a system of “cut- 
throat” or ruinous competition in the transportation industry. As indicated 
above, it recommends rather that greater reliance shall be placed on competitive 
forces of transportation in ratemaking so as to stimulate carrier initiative 
toward developing and making their inherent advantages more readily available 
to the public. Low cost to the user of transportation services and the consumer 
is one of the more important inherent advantages. 

All types of carriers, motor, rail, and water, do not require and should not 
rely on regulatory rate umbrellas to compete in the modern day transport system. 
Each performs distinct transportation functions which are geared to the needs 
of various types of traffic and users and which should not require regulatory 
props from the Government. Within the minimum and maximum rate limits 
proposed by the Committee, every regulated carrier would have reasonable 
opportunity to quote rates which will attract traffic that can use its facilities 
advantageously. Te deny this opportunity creates a policy of preference for 
carriers having service advantages who at equal rates would have a near 
monopoly of the traffic. 

The real objective of placing greater emphasis on competitive factors in rate- 
making is more equitable distribution of traffic among competing carriers in 
accordance with their economic capabilities and the attainment of the lowest 
cost transportation system consistent with the public’s requirements for service. 
It is contrary to sound public policy to deny shippers the benefits available 
through both inherent cost and service advantages of every mode of transport. 
Carriers with cost advantages should be permitted to offer service at competitive 
rates which do not unjustly discriminate against other patrons of the carrier 
or fall below the recommended lower limit of reasonableness. Other forms of 
transportation characterized by distinctive service advantages, such as rapid 
delivery, door-to-door handling, and low cost on shorter haul or small volume 
traffic, may capitalize on their superior services which should be expected to 
command a rate premium. Under the committee’s recommendations, carriers 
could better reflect differences in service quality in their rates, and the public 
could purchase service at a price more in keeping with the quality it desires. 

Mr. McDonald inaccurately implies that motor carriers have no noncompetitive 
traffic. Trucks have great inherent service and cost advantages in short-haul 
traffic extending sometimes to intermediate distances and the range of such 
advantages has been lengthening. Truck flexibility is of great value where the 
shipping or receiving point is located away from rail or water facilities—a 
situation becoming more common today with improved highways, business de- 
centralization, and service requiring split deliveries. In addition, for certain 
types of commodities, such as perishables, service considerations far outweigh 
rate considerations. 

The ICC has been policing competitive ratemaking for many years and would 
continue to do so under the proposed changes. The changes simply provide for 
greater and, in the committee’s opinion, more equitable latitude for all types 
of common carriers to adjust rates within reasonable limits. Such rate flexi- 
bility, under regulatory supervision and within reasonable bounds, should not 
result in the railroads or any other one form of transportation eliminating all 
others. On the contrary, public interest in maximum utility of transportation 
resources is served better by a policy which encourages the market to determine 
the appropriate use of each form in accord with shippers’ judgments of carrier 
fitness in terms of both cost and service. Where the emphasis in rate reduction 
is put upon the development of cost reduction, the spur to efficiency should be 
considerably enhanced. 
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Turning now to the question of uniformity in rates, it seems well settled that 
a main purpose of the Interstate Commerce Act was to remedy the abuses and 
evils incident to the near monopoly position of the railroads. Supreme Court 
Justice White stated in New York, New Haven and Hartford Railroad Company 
v. Interstate Commerce Commission (200 U. S. 361, 391, (1906) ): 

“It cannot be challenged that the great purpose of the act to regulate com- 
merce, whilst seeking to prevent unjust and unreasonable rates, was to secure 
equality of rates as to all and to destroy favoritism, these last being accom- 
plished by requiring the publication of tariffs and by prohibiting secret departures 
from such tariffs, and forbidding rebates, preferences and all other forms of 
undue discrimination.” [Italic supplied.] 

Thus, personal discrimination of the kind resorted to by railroads in the 
preregulation era and which Mr. McDonald seems to fear will again oppress the 
shipping public has been banned for nearly 70 years. The advisory committee’s 
report recommends no change in these controls; in fact, it actually tightens them 
by redefining private and contract carriage, by subjecting contract carriers to 
publication of actual rates, and by removing the dry-bulk commodity exemption 
for water carriers. 

No one would dispute that shippers and travelers are entitled to uniformity 
in rate treatment. That is the rule for all common carriers under the common 
law and regulatory statutes. But uniformity in rate treatment does not imply 
uniform rates for all. What is required when unequal rates are quoted is that 
dissimilarity in rates cannot exceed dissimilarity in the conditions and circum- 
stances surrounding the movements in question. In other words, discrimination 
is not unlawful unless it is unjust. In this accepted sense, if a rate does no 
more than reflect differences, there is no discrimination at all, as there is when 
it fails adequately to reflect these differences. This concept is fundamental 
and is found in all rate structures. 

Rate uniformity as between competing carriers of different types does not 
exist today. For example, in some instances, truck rates are established and 
maintained at a point above rail rates where service considerations slightly 
overbalance the higher rates. Again, water carrier rates are frequently set 
below those of land carriers by an amount believed to compensate for service 
disadvantages. If. however, shippers attach value to superior service, they 
presumably would be willing to-pay for it. Opportunity for carriers to adjust 
rates more closely to costs will afford shippers this election, and provide a test 
of the value assigned to the service. 

Reasonably, if uniformity of rates were to be compelled by regulation, then 
uniformity of service should likewise be compelled in fairness to the various 
types of carriers. Neither, however, is desirable under our modern dynamic 
transport system. 

In many instances service competition cannot exist unless there is also rate 
competition. Very often, the dissimilarity of operating conditions, economic 
characteristics, and physical properties makes it impossible for carriers of dif- 
ferent modes to compete servicewise, or if possible, only with substantial in- 
creases in cost which would likely make the service unprofitable. Carriers 
offering suitable and efficient though less complete services should not be pre- 
vented from adjusting their rates, within reasonable limits, to the extent neces- 
sary to meet shippers’ requirements for quality and price of service. To operate 
effectively, a carrier irrespective of mode must reach traffic which can advan- 
tageously use its service, even though its service may differ in quality from that 
offered by another type of carrier. Fair opportunity to do so within lawful 
limits would provide added incentive for improving efficiency and service. 

There is an appropriate place in the transportation system for adequate lower 
cost services if efficiently performed. All forms of transport, including the rail- 
roads, have made and should continue their efforts to improve their services, but 
not in a way that perverts their inherent characteristics in order to approximate 
the characteristics of quite different types of carriers. 

On page 5 of his statement Mr. McDonald opposes “weakening” or “dispensing 
with” the ICC minimum rate power stating that under the Committee’s proposal, 
railroads might be able to stifle truck competition without reducing their rates 
below out-of-pocket costs. 

It should be perfectly clear that the Advisory Committee does not advocate 
the establishment of rates on any traffic below the directly ascertainable costs 
of producing the service. It intends that any rates which do not contribute 
something to overhead would be unlawful. The provisions of the proposed legis- 
lation now before the Congress provide that the determination of reasonable 
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minimum rates should be left to the judgment of the Commission and permits it 
to give such weight to value of the service as it may deem justifiable and employ 
such cost standards as it considers appropriate. The bill would not, however, 
permit the Commission to give consideration to the effect of such rate on the 
traffic of any other mode of transportation, or the relationship of such rate to 
the rate of any other mode of transportation, or whether such rate is lower 
than necessary to meet the competition of any other mode. The Commission 
would be guided instead by the conditions surrounding transportation by the 
carrier or carriers that propose the rates. 

Under the Committee’s recommendations, the regulated trucking industry 
would have the same opportunity as the railroad and water common carrier in- 
dustry to adjust rates in respect to shipper demands for service. Where carriers 
of any mode are willing and capable of providing an acceptable although less 
complete service at lower rates, the shipping public should not be denied that 
service merely because a higher cost or superior service carrier wishes to con- 
tinue under the protection of earlier established rate umbrellas. This situation 
is just as much an abuse of the shipping public as were monopoly compelled or 
discriminatory rates in the earlier days. 

Carriers such as railroads and water carriers offering mass transportation 
can usually handle added traffic at relatively lower unit costs. For this reason, 
fuller utilization of existing facilities made possible by the added traffic, even 
at lower rates, will always be profitable if the rates more than cover the added 
costs of providing the service. Any contribution such traffic makes in excess of 
these costs will reduce the overhead burden that has to be borne by other traffic. 
It is reasonable to expect that rather than causing an increase in rates on other 
traffic, this overhead contribution might make decreases possible if overall 
profits should exceed a reasonable return. As long as unused carrying capacity 
is available on the railways, highways, or waterways, maximum efficiency and 
lowest possible transportation costs will not be achieved. 

As already indicated, service considerations should attract many shippers to 
use motor transportation even though the railroads or other carriers established 
lower rates. Reference has been made also to the substantial development of 
off rail industry. For example, in less truckload traffic, motor carriers appear to 
have an advantage in cost over a considerable range of distances even where the 
comparison is with rail out-of-pocket cost. In addition, in many cases, such as 
back-haul traffic, the motor-carrier costs are probably so low that the railroads 
would have difficulty competing on a cost-of-service basis, even if service consid- 
erations were disregarded. It is probable also that considerable short-haul rail 
traffic would be diverted to motor carriers if certain of the rail rates were 
brought up to the basis proposed. Where unreasonable rate adjustments are 
made by regulated carriers, recourse to the Interstate Commerce Commission 
would always be available. It is also of particular importance that the Com- 
mittee would retain section 3 of the act unimpaired and extends no license to 
selective rate cutting. 


DECEMBER 14, 1955. 


EXHIBIT 6 (A) 


SUPPLEMENTAL TESTIMONY OF SECRETARY OF COMMERCE WEEKS ON THE ADVISORY 
COMMITTEE REPORT ON TRANSPORT POLICY BEFORE THE SUBCOMMITTEE OF HOUSE 
INTERSTATE AND FOREIGN COMMERCE SEPTEMBER 19, 1955 


MEMORANDUM ON CHANGES IN MINIMUM-MAXIMUM RATE CONTROLS PROPOSED BY THE 
PRESIDENTIAL ADVISORY COMMITTEE ON TRANSPORT POLICY AND ORGANIZATION 


Until 1920 the only ratemaking powers vested with the Interstate Commerce 
Commission were the authority to prescribe maximum rates and, in situations 
where unjust discrimination was shown to exist, to order a carrier to remove the 
unjust discrimination. The carrier was free to correct the discrimination as it 
chose providing that the resulting rates were not unreasonably high. 

As originally enacted in 1887, the Act To Regulate Commerce did not empower 
the Commission to prescribe rates. The Commission assumed that it had an 
implied power to prescribe maximum rates and did so until 1897, but in that 
year the Supreme Court ruled that the Commission was without power to pre- 
scribe rates for the future.’ It was not until 1906 that the Congress gave the 


1100 v. Cincinnati, New Orleans € Texas Pacific Railway Co., 167 U. 8. 479 (1897). 
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Commission authority, upon complaint, to prescribe a reasonable maximum rate. 
This power was to be exercised only when the Commission found :the existing 
charges to be unlawful under the provisions of the act. While prior to this 
time, the Commission could condemn an unreasonably high rate and award 
reparations, it could not remedy the situation for the future. After 1906, if 
upon complaint the Commission found the assailed rate to be unreasonable, it 
could not only award reparations but could also require that the rate for the 
future should not exceed a prescribed maximum. 

This authority, however, applied only in respect to rates already in effect 
because the Commission had no authority to entertain the question of the rea- 
sonableness of a proposed rate. It was for this reason deemed to be an inade- 
quate remedy for shippers under certain circumstances. Hence, in 1910, Con- 
gress granted authority to the Commission to suspend proposals to change rates 
before they went into effect pending a determination of their lawfulness. As 
originally enacted, suspension power applied only to proposals for increased rates. 
Under this provision, a shipper would continue to enjoy the old rate until the 
Commission had determined whether the proposed rate was lawful, or until 
the suspension period expired. 

At the close of World War I the Congress after taking a new look at railroad 
regulation introduced several important amendments to the act. The Congress 
added to the Commission’s rate powers by granting authority to prescribe rea- 
sonable minimum rates in the place of rates found to be unduly low and au- 
thority to prescribe precise rates. The suspension power became available in 
instances where rates were alleged to be too low as well as where they were 
alleged to be too high. The later development of a growing competition by other 
types of transportation was not, however, foreseen in 1920. At that time Con- 
gress did not anticipate that suspension power would come to be used principally 
in respect to reduced rather than increased rates. This has, however, been the 
history as carriers of one type have sought to prevent carriers of another type 
from putting reduced rates into effect. 


In 1935 motor common carriers in interstate commerce, other than carriers 
of exempt commodities, were brought under standards and procedures essentially 
the same as those hitherto aplicable to railroads except that the long-and-short- 
haul prohibition was not made applicable to them. In 1940 water common car- 
riers in domestic service, other than exempt carriers, were placed under regula- 
tion. In 1942 freight forwarders were brought under control except for applica- 
tion of the long-and-short-haul clause. What is hereinafter said will refer to 
all common carriers subject to the Commission’s ratemaking jurisdiction. 

Carriers are required by the act as it now stands, as at common law, to 
establish just and reasonable rates. Carriers also are required to initiate 
rates. They do this by publishing a new tariff to take effect in the place of an 
existing tariff, or by publishing a supplement to an existing tariff which cancels 
portions of the old tariff and substitutes changes in the rates, rules, or regula- 
tions. These tariffs are published and filed in accordance with the provisions 
of the tariff circulars which the Commission has issued. Except upon special 
permission from the Commission carriers may not place rates into effect in less 
than 30 days after the date of filing and of posting in the public tariff files, which 
they are required to maintain. Literally thousands of new or changed rates are 
so initiated and become applicable without protest or suspension and investiga- 
tion by the Commission. 

Any tariffs issued, however, are subject to suspension upon the Commission’s 
own motion or upon protest by shippers or by carriers. Ordinarily, the Commis- 
sion does not endeavor to check new tariff filings except for conformance with 
the requirements of its tariff circulars. It generally relies upon protest to call 
to its attention changes in rates, rules, or regulations which might be unlawful 
under the act. In the presence of substantial protest, it normally suspends for 
investigation and in the meantime the old tariff remains in effect. The Commis- 
sion may, without any findings as to what would be a lawful rate, prevent car- 
riers from putting the proposed rates into effect by simply finding them unlawful 
in some respect and requiring the offending tariff to be withdrawn. As a result 
the old tariff remains in force until the carrier finds some proposal which the 
Commission will consider to be lawful and which it will allow to go into effect. 
In other instances the Commission may find the proposed rates lawful or may 
prescribe what will be lawful rates for the future. 
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Apart from carriers’ proposals for new or changed rates, any party properly 
entitled to complain may lodge a complaint with the Commission against any 
existing tariff rate, charge, classification or rule or regulation alleging the 
specific ways in which he believes the charge in question is unlawful. Such a 
complaint will normally determine the character of the action which the Com- 
mission will consider. The complaint may allege that the rate is so high as to 
be in excess of a reasonable maximum rate by a specified amount. If the Com- 
mission finds that the complaint has merit, it may in such an instance prescribe 
a reasonable maximum rate for the future and, on occasion, for the past as well 
in order to permit the shipper to pray for reparations. Again, the complainant 
may allege that the rate creates an undue preference and an undue prejudice. 
If the Commission finds such prejudice and preference to exist it may require 
the carrier to remove it. Or again, the complainant may allege that the rate is 
below a reasonable minimum level and pray the Commission to prescribe a rea- 
sonable minimum rate at some higher level specified in the complaint. If the 
Commission finds such a complaint to have merit, it will normally prescribe 
a just and reasonable minimum rate for the future. 

The Commission does not ordinarily prescribe precise rates although its 
actions not infrequently have that effect. When, for example, the Commission 
considers proposed rate changes which are under suspension, and finds them 
unlawful, its action approximates the fixing of precise rates by indefinitely keep- 
ing the existing rates in force. When also, as section 13 (4) authorizes, the 
Commission requires intrastate rates to be raised to the current interstate level 
to remove any undue preference or prejudice against interstate commerce, it is 
in effect fixing precise rates. Likewise, when the Commission finds that the 
rates of one type of carrier should be related to the rates of another by a fixed 
differential expressed in cents per 100 pounds, it is in effect prescribing a precise 
rate. 

The position is one where the Commission can, and frequently does, require 
carriers to keep in force or to place in effect rates which lie somewhere within 
what the court has normally construed to be the zone of reasonableness.? In 
other words, these rates are neither reasonable minimum rates or reasonable 
maximum rates, but lie somewhere between. 

It should be understood that the Commission considers the lawfulness of only 
a small portion of the rates that are proposed by carriers and embraced in tariffs 
which are lawfully published and filed. The Commission does not fix rates of 
any kind except when it has occasion to investigate the lawfulness of the rates 
initiated by the carrier. When it does have occasion to prescribe reasonable 
minimum or reasonable maximum rates, or for any reason precise rates, the re- 
sulting rates apply only to the traffic for which they were prescribed. While 
prescribed rates have some value as evidence in cases involving other rates, 
they are not definite guideposts either as to what constitutes reasonable maximum 
or reasonable minimum rates in conditions other than those to which they spe- 
cifically apply. 

A very considerable portion of the rates in existence are not rates which have 
ever been prescribed by the Commission nor are they rates applying on traffic 
for which the Commission had prescribed either maximum or the minimum rates 
at some time in the past. Furthermore, the Commission normally is called upon 
only to fix either a minimum or a maximum rate depending upon the circum- 
stances surrounding the issues which are brought before it. The occasion 
would hardly arise where the Commission would prescribe both reasonable 
minimum and reasonable maximum rates applying to the same traffic. Since 
the maximum-rate law has been much more frequently exercised than the mini- 
mum-rate power, much more of the rate structure is controlled by outstanding 
orders fixing reasonable maximum rates than orders fixing minimum rates. The 
ability of the Commission to require the cancellation of tariffs in suspension and 
investigation cases frequently makes unnecessary the prescription of minimum 
nee although the carrier is nonetheless prevented from putting reductions into 
effect. 

It occasionally happens, of coursé, that traffic for which the Commission at 
some time in the past has prescribed reasonable maximum rates has for one 
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reason or auother been deemed by the carriers to require reduced rates which 
the carriers have accordingly published. It is possible that such reduced rates 
may have reached such a level as to be challenged on the ground that they now 
fall below a minimum reasonable level. The Commission might under such 
circumstances prescribe reasonable minimum rates notwithstanding that the 
order prescribing reasonable maximum rates still remains in effect. In such a 
situation both sides of the zone of reasonableness will have been defined by the 
Commission, although it is very likely that the order prescribing maximum 
rates is at this point so old that it might well be challenged upon a new state of 
facts should the question again arise. 

No substantial change in the ratemaking powers of the Commission would 
occur under the Presidential Advisory Committee’s proposal. The processes 
described above would continue about the same except for (1) the modification 
of the suspension powers, (2) the absence of the requirement for prior approval 
of long- and short-haul departures, and (3) the fixing of precise rates. Rate 
initiation by the carriers, petitions for suspension, and filing of complaint subject 
to the modifications of requirements as to the showing to be made when seeking 
suspension, would continue as heretofore. The Commission in passing upon 
rates depending upon the nature of the complaint or protest before it, could fix 
a minimum reasonable rate if the protesting action was to the effect that the 
proposed rate was unreasonably low. On the other hand, it might fix a maximum 
rate in those instances where it was alleged the proposed rate was unduly high, 
subject to limitation on the Commission’s power not to reduce a rate below the 
fully distributed costs exclusive of losses from other types of traffic. As indi- 
cated above, it would not be the normal situation in those instances where the 
Commission would investigate a given rate for it to prescribe both the minimum 
and the maximum for any given rate or rate structure. 

The courts have traditionally recognized the existence of a zone of reason- 
ableness insofar as it bears upon the regulation of public utilities. With respect 
to transportation rates, however, the zone of reasonableness has been seriously 
narrowed by the trend of Commission and court interpretation. Whenever the 
Commission is called upon to fix a precise rate and does so, clearly the carrier 
is deprived of discretion, for that precise rate is fixed within the traditional zone 
of reasonableness. The court has also made clear in a recent decision that the 
Commission may prescribe a rate or rates which fall below the cost of perform- 
ing the service when such rate or rates are a part of a structure of rates which, 
taken as a whole, is compensatory in character.’ Under these circumstances, it 
is conceivable that rates might be prescribed which even fall below the lower 
limit of the zone of reasonableness as traditionally understood. In any event, 
the carriers have encountered great difficulty in increasing rates where the 
present rates are not compensatory on certain types of traffic, not because the 
Commission has prescribed rates which are not compensatory, but because it 
fails to find that the proposals of the carriers for increasing the rates are in all 
respects lawful. 

The intent of the committee’s recommendations is to open out the zone of 
reasonableness and put it back into its traditional form. Under the committee’s 
proposals the carriers would initiate rates as now. They would publish and 
file the rates in tariffs under the provisions of the present applicable tariff cir- 
culars. They would be required under the provisions of the amended Interstate 
Commerce Act, and so far as railroads are concerned under the provisions of 
the Elkins Act, to charge no other rate for any service than the applicable rate 
shown in the effective tariff. That is to say, the rate will always be published 
and its exact amount known or available to shippers. Upon a substantial pre- 
liminary showing that proposed rates contained in tariffs filed with the Com- 
mission probably fall below a reasonable minimum level, the Commission could, 
as at present, suspend and investigate. If the Commission found the protest to 
be warranted by the facts, it might prescribe reasonable minimum rates, or it 
might refuse to permit the tariffs to become effective just as it does today. 
It would be left to apply precisely the present sandards in considering whether 
such a rate fell below a reasonable minimum level, with one major exception. 
Under the proposed rule of ratemaking, the Commission would not be entitled to 
declare that such a rate was unlawful merely becavse it fell below rates cur- 
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rently in effect in the tariffs of competitors, or merely because it might have 
adverse effects upon competitors. Indeed, the Commission would not be entitled 
to take into consideration at all the level of rates of competitors or the effect of 
the proposed rates upon competitors. Otherwise, however, it would be required 
under the act to apply all of the present standards in testing the rates to deter- 
mine their lawfulness as a reasonable minimum rates for the carrier or car- 
riers naming the rates. Parenthetically, even today some argue that the proviso 
of section 3 (1) which states, “That this paragraph (which forbids undue or 
unreasonable preference or advantage) shall not be construed to apply to dis- 
crimination, prejudice, or disadvantage to the traffic of any other carrier of what- 
ever description,” precludes the Commission from a consideration of the effect 
of the rates on competing carriers. 

Under the committee’s proposals, as now, the Commission would not be re- 
quired, nor indeed would it be permitted, to prescribe any rates or to fix any 
standards for rates except when the Commission found after proper pro- 
ceedings that certain existing or proposed rates were, or would be, unlawful. 
Such proceeding would necessarily result from an investigation on the Com- 
mission’s own motion in the belief that certain existing rates were unlawful in 
some respect, or as a result of substantial protest or complaint. In such in- 
stances, it would, under these proposals as at present, exercise its available 
ratemaking powers to correct the proved unlawfulness. In other words, the 
Commission would not, as a result of a particular proceeding, fix both a mini- 
mum and a maximum level of rates, nor would it be required to fix any such 
minimum or maximum except when in a proper proceeding some element of 
unlawfulness was disclosed in the rates initiated by the carriers. 


ATTACHMENTS 
(APPENDIX A. BrieF HiISToRY OF THE ICC’s RATEMAKING POWER) 


The original Act to Regulate Commerce of 1887 did little more than write into 
statutory law the common-law rule that rates of common carriers by railroad 
should be just and reasonable. It changed the common law by vesting with a 
new agency of its creation, the Interstate Commerce Commission, the power 
of determining the reasonableness of a published rate and awarding reparation 
where the rate was found to be unreasonable. This power was theretofore exer- 
cised by the courts. The act relegated to the courts the authority to enforce 
the Commission’s awards. The Commission was without authority either to 
prescribe a rate to be charged in the future or to fix the maximum level to be 
observed. Neither could it entertain the question of the lawfulness of a pro- 
posal to increase rates. 

In 1906, the Commission was authorized to prescribe a reasonable maximum 
rate upon complaint as to the lawfulness of an existing rate. In 1910, it was 
authorized to suspend a proposal to increase rates pending a determination of 
its lawfulness. In 1920, the authority was extended to the prescription of a 
precise rate, or the maximum or minimum rate, or the maximum and minimum 
limits within which the carriers’ rate must range. The suspension power became 
available in reduced-rate situations. Subject to certain exceptions, the Com- 
mission was authorized to exercise substantially the same authority over the 
rates of motor common carriers in 1935, rates of water common carriers in 1940, 
and rates of freight forwarders in 1942. 

Mr. Stutts. Mr. Secretary, I will start off by asking several specific questions 
on your statement. On page 8 you say that “Some of the operations of the private 
contract carriers would be made illegal under the recommendations of the Ad- 
visory Committee. Such carriers in the interests of equity should be given the 
opportunity to qualify either as contract or common carriers as appropriate.” 

On page 9 you say: 

“The basic law gives considerable administrative discretion to the ICC’—that 
is, in granting certification. 

This appears to be a sound approach and would not be changed. 
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APPENDIX B 


NORMAL RATE-MAKING PROCEDURE 





PRESIDENTIAL ADVISORY 


PRESENT LAW 1/ COMMITTEE PROPOSAL 





2/ NO CHANGE 










By publishing and filing a new 
tariff or supplement with ICC 
in accordance with applicable 











ICC tariff circulars and by NO GIANGE 
posting the proposed rate in 
public tariff files 
NO CHANGE 
In less than 30 
' 
days' notice with NO CHANGE 


special permission 
from the ICC 


1 Under the committee proposals, carriers would be required, as now, to establish just 
and reasonable rates, fares, charges, and rules and regulations applicable thereto. All 
rates in the first instance are initiated by the carriers and the vast majority become 
applicable without protest or suspension and investigation. 

As now, carriers could not charge any rate other than the applicable tariff rate shown 
for the particular traffic. This rate will always be published and its exact amount shown. 

2 Section 4 of the Interstate Commerce Act requires that rail and water common carriers 
shall obtain prior approval of the ICC before initiating a charge which is less for a longer 
than for a shorter distance or a charge which is greater as a through rate than the aggre- 
gate of the intermediate rates. The advisory committee proposal continues the statutory 
prohibiion against charging less for the longer than the shorter distance, but would 
authorize carriers to initiate such rates provided the charge is necessary to meet actual 
at i and does not result in less than a just and reasonable charge. Such rates 
would be subject to complaint and suspension and could be attacked as being discriminatory 
a — 8 and section 4 of the act. The aggregate of intermediates clause would 
e deleted. 


My question, Mr. Secretary: How would the legislation you sent up assure us 
that those men who are now operating in the contract and private field would 
be given certification by the ICC? 

Secretary WEEKS. Well, the implementing legislation, if it does not require such 
action, should. Our intention has been that it should require the ICC to certify 
these as appropriate. 

Mr. Stutts. So your answer is that the legislation introduced in the last session 
of the Senate and the House would make a change in the certification power of 
the ICC? 
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Secretary WEEKS. That is: my interpretation of it. It would make it manda- 
tory for them to take such action. 

Mr. Srutts. The President’s Committee would thereby try to preserve equity 
by forcing the ICC to allow these men who are now in business to remain in 
business in some way. 

Secretary WEEKs. That is correct. 

May I refer to the proposed statute, H. R. 6141, section 24 (a) ? 

“Any person holding a valid permit to operate as a contract carrier by motor 
vehicle as defined by former section 203 of the Interstate Commerce Act, as 
amended, when this section takes effect shall elect to operate hereafter (1) as 
a contract carrier by motor vehicle on the one hand or as a common carrier on 
the other hand, and shall advise the ICC in writing under such regulations as 
the Commission may prescribe of its election within 180 days after the effective 
date.” 

In other words, as I see it—I would like my counsel to correct me—he lays 
out the specifications under which he would operate and the Commission has 
to certify him. 

Mr. Struts. This would be a new form, parallel to the grandfather rights in 
the act of 1935. Is that same provision contained in 8. 1920? 

Secretary WEEKS. It is identical. 

Mr. ApAMs. Mr. Secretary, I wonder if you would agree that as a general rule, 
speaking of the economy as a whole, competition ought to be permitted to do as 
much of the world’s work as it is possibly capable of doing? 

Secretary WEEKS. I certainly believe that in every phase of our economy. 

Mr. ApAMs. Would you say again that it is generally true that perhaps the 
public interest is better protected by more competition rather than by more 
regulation ? 

Secretary WrEEks. The more competition you have in life, the better off you 
are. That is my belief. 

Mr. ApAMS. Is that the reason why the Cabinet Committee recommended sub- 
stantial deregulation of the railroads—that is, limiting ICC power over rail 
rates, and so on—to enable railroads to compete more effectively ? 

Secretary Weeks. I don’t understand that we specified railroads or any other 
specific type of transportation. All we say in effect is that within the limits of 
minimum and maximum rate regulation, subject to the rates being compensatory 
and nondiscriminatory—that within those broad limits there shall be an area 
where competition shall be effective for the benefit of the shipper. I don’t care 
if it is a barge or a truck or a railroad. If I am a shipper, I think I ought to 
be able to buy my transportation at a competitive rate, within those limits—the 
best rate, the rate that suits me best, service considered. 

Mr. ADAMS. In other words, you would say it is true that, under your proposals, 
railroads would be allowed to compete more effectively in the interests of 
shippers. Would that be a fair statement? 

Secretary Weeks. All of the common carrier elements would compete more 
effectively, I think. This thing does not apply more to railroads than it does 
to the trucking business. The common-carrier truck is just as much interested 
in our recommendations, in my judgment—and I think I can bring evidence to 
bear that they are—as any other common-carrier element of the overall trans- 
portation system. 

Mr. ApaMS. The hope was for more competition, then? 

Secretary WEEKS. Yes. 

Mr. ADAMS. Mr. Secretary, did you in that report discuss the Reed-Bulwinkle 
Act at all? 

Secretary WEEKs. I wouldn’t think that came into our discussion at all. 

Mr. Ray. The general subject naturally was considered in context with the 
recommendations of the committee but the committee made no recommendation 
as to changing or repeal of the Reed-Bulwinkle Act. 

Mr. ApaMs. Is it fair to say that if you want more competition, you do not 
proceed to that objective by exempting carriers from the requirement of competi- 
tion; is that correct? 

Secretary Werks. I would like to have you repeat that question. I am not 
quite sure I get it. 

Mr. ADAMs. If the objective is more competition, then you would not exempt 
carriers from their obligation to compete; would you? 

Secretary WEEKS. Certainly not 
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Mr. ApAMS. Doesn’t the Reed-Bulwinkle Act do that as far as railroads are 
concerned ? 

Secretary WEEKS. Will you answer that, Mr. Ray? 

Mr. Ray. I think it does it in the entire field to a degree, of course. The 
opposite argument or point of view is that in a country such as ours you must 
have some ability to establish through rates and connecting rates and things of 
that character. The Reed-Bulwinkle Act also contained one provision which 
is supposed to guarantee freedom of independent action on the part of carriers. 

Mr. ADAMS. Judge Barnes, as you know, was here yesterday and he commented 
on the inability of individual carriers to break away from this joint ratemaking 
process that is authorized by the Reed-Bulwinkle Act. 

Would you not say that it is true that if you want genuine competition among 
competing railroads you have to repeal the Reed-Bulwinkle Act, which permits 
them to collaborate, to collude, if you please? 

Mr. Ray. I don’t think we would be prepared to agree to that stated in that 
form. Actually, Professor Adams, the recommendations of Mr. Weeks’ commit- 
tee to some degree deal with this problem, because they are designed to eliminate 
or reduce the area in which protests of new rates can be knocked out. If a par- 
ticular new or lower rate is advanced on some commodity or classification, there 
is less chance, I would say, that it would be knocked out by association action 
and more chance that it would result in competition. 

Mr. Anas. Mr. Secretary, let me ask you this, if I may. Speaking about the 
free sector of the economy—that is, outside the field of transportation—would 
you say that a trade association ought to have the right to fix prices for the 
various companies in that industry? 

Secretary WEEKs. No. 

Mr. ApAms. Would you allow a trade association to fix prices for its individual 
members even though under the association’s bylaws any member is allowed to 
break away from the price fixed by the association? 

Secretary WEEKS. I can’t answer as to the legal aspect of that, but as a prac- 
tical matter I certainly would be opposed to it. Ina given industry, I want hard, 
tough, fighting competition and I don’t want any part of a trade association mix- 
ing into prices. It never did in any trade association I was interested in or 
active in and I don’t believe in it. 

Mr. Apams. In other words, you do not get more competition by permitting 
competitors to play footsie with one another? 

Secretary Weeks. You are just as right as you can be. 

Mr. ApAms. Yet here you have a situation under the Reed-Bulwinkle Act where 
that sort of thing is authorized. Would you approve that sort of thing in the 
transportation field? 

Secretary WEEKs. I am not prepared to comment on the Reed-Bulwinkle Act. 

I would say this: In this whole area, you start 30 years ago with a monopolistic 
situation because there was only one type of transportation on the land surface 
and none in the air. Now, as we see it, we have the possibility of effective com- 
petition but which does not exist today because the regulatory practices have not 
kept pace with the developments in the industry. 

Mr. ApaAms. That is quite true. Would you go on to say that in order to permit 
greater play for these competitive forces you would not want to encourage 
price fixing in any form—price fixing or rate fixing, for the matter? 

Secretary Weeks. I don’t believe in price fixing. 

Mr. ApAms. Or rate fixing? 

Secretary Weexs. Or rate fixing. 

Mr. Srutts. In summary, then, you would say that to the extent that your 
recommendations sought more competition, you would also seek less exemption 
from the antitrust laws. That is, you would ask, to the extent that you free these 
people from supervision by the regulatory bodies, you then bring them under the 
purview of the antitrust agencies? 

Secretary Weexs. You are getting into the antitrust field. I would like my 
counsel to answer that question. Mr. Ray. 

Mr. Ray. I think the philosophy of the Secretary’s committee is that, given 
an opportunity within the regulatory framework, intense competition and fair 
competition will result. I think we believe that. I am sure we do, that such 
competition will take place to a significant degree despite the existence of the 
Reed-Bulwinkle Act. It seems to me that the discussion of the Reed-Bulwinkle 
Act in all of its broader applications as related to an industry which is a regu- 
lated industry and which always will have certain monopolistic elements as 
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long as you have a common carrier industry, goes way beyond the questions 
dealt with in the specific Cabinet Committee report. 

Secretary WEPKS. May I make this general statement in response to what I 
think your questions intended to bring forth. Where you have, as I see it, an 
absolute monopoly, like maybe the telephone business or the gas business or 
whatnot, you do have an absolute requirement for regulation. 

But here is the transportation business that was once a monopoly, but is not 
today. I would like to repeat that we are trying to introduce competition that 
ean exist but which regulatory practices have not permitted. 

Senator Durr. In other words, as I understand it, you want to vitalize com- 
petition which has been devitalized by regulation. It fits a situation which 
formerly existed? 

Secretary WEEKS. That is right. Also the other half of the problem is that 
this helps to strengthen the common carrier section of the industry. The fur- 
ther you go toward weakening it, the more you are hurting the shipper, the 
user of transportation. If you went to the end of eliminating common carriers, 
nobody would take traffic except where it would be very profitable and benficial 
to them and the public would suffer very greatly. 

Senator Durr. In certain instances, instead of regulation, there would cer- 
tainly be a bidding for business which would have a greatly stimulating effect 
on the industry in certain areas; isn’t that true? 

Secretary WEEKS. I think so. 

Mr. ApAms. Mr. Secretary, 2 moment ago you were talking about local elec- 
tricity companies and local gas companies. Would you say that they are 
natural monopolies, so to speak? 

An electric company serving the city of Washington, for example? 

Secretary WEEKs. Generally speaking, as a practical matter I would say they 
were. 

Mr. ApAMs. A natural monopoly of that sort is usually regulated by the Gov- 
ernment as far as rates and related matters are concerned; is that right? 

Secretary WEEKS. Yes; usually by local government. 

Mr. ApAMS. What is the reason why a natural monopoly is regulated? 

Secretary WEEKS. You generally franchise use of the public way to avoid 
waste through duplication; for example, by authorizing a gas company to put 
its mains through a municipality. It then has monopolistic advantages in its 
operation against which the public must be protected. 

Mr. ApAms. In other words, the company could charge excessively high rates 
unless it was regulated by the Government; is that correct? 

Secretary WEEKS. I would think so. 

Mr. ApAMs. And what is the reason why the Government grants such an exclu- 
sive franchise? Is it because competition in that type of industry would be 
uneconomic? 

That is, costs would be too high if you had five competing electric companies 
serving the city of Washington; is that correct? 

Secretary WeEEKs. Yes, sir; that is definitely so. If you put 5 gas mains for 
5 companies under the same streets, it would cost the public a lot of money one 
way or another. 

Mr. ApAms. The very nature of the industry is such that it is economic to have 
only one company; is that correct? 

Secretary WEEKS. Yes, sir. 

Mr. ApDAms. Mr. Secretary, would you say that the trucking industry has the 
same economic characteristics as that local gas or electric company? 

Secretary WEEKS. No. 

Mr. ADAMs. In what sense would you say that the economic characteristics 
of the trucking industry are different from this natural monopoly that we have 
just been discussing? 

Secretary WEEKS. Well, it seems to me self-evident that it is different. The 
trucking industry is a part of transportation and has competition with other 
forms of transportation. There are lots of ways for a shipper to ship his mer- 
chandise and get his raw materials. I see no possible analogy there. 

Mr. ADAMS. In other words, if we may use a concrete example, taking the 
route segment between New York and Chicago, the economics of the trucking 
industry are such that, if you need a thousand trucks operating on that line, it 
would be feasible to have 1 company own a thousand trucks or to have 2 com- 
panies owning 500 each or maybe have 500 companies owning 2 trucks each. 

Would that be correct? There are no specific advantages to scale, in other 
words? 
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Secretary WEEKs. Well, naturally, you are getting into quite an area there, 
if I may say so. Mass production in industry enables people to have things 
sometimes that they would not have if it were not for mass production. Then 
we have antitrust laws that prevent crowding out competition. You have to 
draw a line there some place that gives the public, the consumer, the benefit of 
our ability in mass production technique and at the same time keeps alive the 
competition that drives the price down continually and gives him a better bargain. 

Mr. ADAMs. You would agree, then, that there are no technical or technological 
factors that would make trucking a big business industry in the same sense as 
the automobile industry? Perhaps it is feasible to have only 3 or 4 or 5 com- 
panies in automobiles but you would certainly say that from a technological 
point of view it is feasible to have a large number of companies in the trucking 
field, is that correct? 

Secretary WEEFKs. I think so; yes. 

Mr. ADAMS. The trucking industry is certainly one where competition is per- 
fectly feasible. 

Secretary WEEKS. It seems so to me. 

Mr. ADAMS. Competition among a large number of independent firms. 

Is that correct? 

Secretary WEEKs. Yes. 

May I add there, that again I think you want to remember that you have to 
protect that common carrier truck. 

Mr. ADAMS. Oh, yes. But you would agree that in the trucking industry, 
no great aggregation of capital is required to get into the field as compared to 
automobiles, for example? 

Secretary WeEEKs. You mean the manufacture of automobiles, for exam- 
ple? ‘ 

Mr. ADAMs. Yes. 

Secretary WEEKs. No; although I take it some of these trucks cost money 
and you need plenty of capital to get into the business. 

Mr. ADAMS. But nothing compared to the amount of capital required in steel 
and automobiles, is that correct? 

Secretary WEEKS. I shouldn’t think so. 

Mr. ADAMS. Then can we agree that here is an industry that because of 
its economic characteristics is certainly suited to a regime of competition? 

Secretary WEEKS. I think it is. 

Mr. ApAMs. Why then can we not rely on more competition within the 
trucking segment of the transportation industry rather than on more regula- 
tion to protect the public interest? 

Secretary WEEKS. Our recommendations call for more competition, not only 
within the trucking industry but within all transportation industry. 

Mr. ADAMS. In other words you would have no objection to more competition 
within the trucking industry, would you? 

Secretary WeEEKs. Not as long as you are protecting the common carrier 
and as long as you are not allowing them to indulge in discriminatory prac- 
tices and failing to have their rates compensatory. 

Mr. ApAMs. Mr. Secretary, would you advocate protecting a local grocery 
store from competition? 

Secretary WEEKS. Certainly not. 

Mr. ADAMs. You would not deny an enterprising young man the right to open 
a grocery store on the same block that has a store now in existence, would you? 

Secretary WEEKs. Certainly not. 

Mr. ApaMs. All right. 

What are the policy considerations, then, that prompt you to say that the 
common carrier in the trucking industry ought to be protected? 

Why? 

Secretary WerEKs. Because the common carrier in any transportation field 
is absolutely essential to the transportation system. You have to have pub- 
lished rates. You cannot have unduly discriminatory rates. You and Ihave 
to have the same rate if we employ the same service for the same commodity. 
And you have to have a carrier that has fixed schedules and regular routes. 

How you could possibly exist without a common carrier in the transporta- 
tion field, I don’t know. 

Mr. ApAMSs. Does a local grocery store have to publish its rates? How do 
— find out what the market price of a particular type of canned goods 














58 TRANSPORTATION POLICY 


Secretary WEEKS. You go and look on the can. 
Mr. ApAMs. Exactly. In other words 
Secretary WEEKs. But you can’t look on the can in the contract carrier’s 

rates because he does not publish them. 

Mr. ApAMs. The American consumer is a lot smarter than a lot of bureaucrats 
think he is, wouldn’t you agree to that? 

Secretary WEEKS. What was that last? 

Mr. ApAMs. Would you say that the American consumer is a great deal 
smarter than many people in Government and in the universities and over the 
country give him credit for being? 

Wouldn’t you say that is correct? 

Secretary WEEKs. Yes, sir; I certainly would. 

Mr. ADAms. In other words you can let the consumer, by and large, use his 
reason in determining who is giving him a good deal; is that right, let the 
consumer judge? 

Secretary WreEKs. In business, yes; in merchandising of a product. But in 
the transportation area, the same thing would not apply. 

Mr. ApAmMs. Let me ask you this, Mr. Secretary. Why not? If there is a 
large number of truckers in the industry—and nobody has complained that the 
number of firms in trucking is inadequate—if you have a large number of firms 
in the trucking industry, does the consumer have ample choice among competing 
carriers? 

Secretary WEEKS. Do you want to answer that? 

Mr. ROTHSCHILD. To a degree, yes; but to a degree not, Mr. Adams. The 
common carrier transport company must not only charge reasonable rates, but 
he also has a stated service obligation. He must make certain stops, certain 
towns, certain route coverage regardless of whether or not there is any freight 
there to be hauled and he has to do it generally on known schedules. 

That is the protection that the small-business man has because he knows he 
can get that service when and as he needs it. If you had a totally unregulated 
transportation industry, the rails or the truckers or anybody else would be 
interested only in serving that part of the trade which was most profitable 
and they would bypass all the little fellows. 

Mr. Apams. Mr. Secretary, isn’t it true though that we have to rely wherever 
possible on the competitive market? If truckers want to operate only on 
profitable route segments—say between Chicago and New York—wouldn’t the 
competitive market take care of things like that? The rates would go down, 
the profitability of running that segment would go down. Then, lo and behold, 
fewer truckers would want to travel between New York and Chicago. Isn’t 
that right, Mr. Secretary? 

Mr. RorHscHILD. Meanwhile a small town in Indiana might starve to death. 

Secretary Weeks. I can’t agree with you. Your questioning seems to me to 
be leading up to complete deregulation, which I don’t think is practical or would 
produce what I think you want to produce. 

Mr. ApAms. Mr. Secretary, I don’t want to produce anything right now. I 
just have the privilege granted by this committee to explore with the expert 
on transportation the problems of this industry and I just want to establish 
your thinking for the record. I have no personal views in the matter for the 
present purpose. 

Secretary Weeks. Then may I say this, that a common-carrier industry is 
fundamental to the whole picture and if you don’t have trains and trucks, air- 
planes, and shipping running on fixed schedules at fixed and published rates, 
which provide the shipper, whoever he may be, big or little, with a service that 
he must have, I think you would have chaos in the transportation industry. 

Mr. Strutts. Mr. Secretary, I wonder if I might just ask you here, since both 
you and Mr. Rothschild mentioned the duties of the common carrier to serve 
unproductive points, why there are so many people hauling agricultural-exempt 
commodities at low rates, even though they may have to back right into a 
farmer’s backyard, pick up 1 cow and take it to a collecting station or a hundred 
pounds of feed while no common carrier would be willing to go and pick up that 
1 item at the farm. 

It seems to me that in the segment of the trucking industry which is most com- 
petitive, the least regulated, there is probably the best service. 

At least that is the testimony of every farmer who has appeared and every farm 
representative who has appeared before this committee. 
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Secretary Weeks. That is why we have private and contract carriers. 

Mr. Stutts. And exempt carriers. These people are actually for-hire carriers 
and they are fortunate enough to have support in Congress to keep an agricul- 
tural exemption. 

Secretary Weeks. There is plenty of business in all those fields. We don’t have 
anything against private carriers or contract carriers or exempt carriers although 
we did recommend that the Congress take a look at the list of exemptions which 
is constantly growing. We have no quarrel with private, contract, or exempt 
carriers. They have their place in the field, but we would like to have more 
precise definitions of what they can and should do. 

Mr. Struts. One other question. I wonder if you have made any study or if 
Mr. Rothschild’s office has any figures to show how many loss points are regularly 
served by common carriers? We have this in the airline industry. The figures 
were given to us by the CAB. The ICC said they could not give us sueh figures for 
motor transport. I wondered if you had any? 

Mr. Roruscuitp. They don’t exist, Walter. 

Mr. Sturts. They do not exist. How can you force a common carrier to stop 
in a town on his route, which you say is unprofitable and which is the reason you 
are protecting him from competition? How can we guarantee that he will stop in 
every small town on his route and pick up any size shipment? 

Secretary Weeks. One good example is in the air business where the CAB 
directs schedules to certain points, small and large. 

Mr. Stutts. In the airline industry, I agree; but I wondered about the motor- 
carrier industry. 

Secretary WEEKs. I think the same thing would apply in effect with the ICC. 
Would you want to answer that? 

Mr. MARGOLIN. It would be within the discretion of the Interstate Commerce 
Commission to see whether that was done. 

Mr. Sturtrs. Are you aware of any enforcement proceedings whereby the ICC 
has taken away a carrier certification because he has not served every shipper 
along every point in his route? 

Mr. MarGoLtn. I am not aware of that but I know it is within the powers of 
the Commission to look into that. 

Mr. Stutts. I am sure it is within their power. But this committee has had 
testimony that carriers certified .to serve small towns do not actively serve 
them and will not solicit business in those areas. 

Mr. ApAmMs. Mr. Secretary, you would agree that regulation of this industry 
should be conducted in the interest of consumers; is that right? 

Secretary Weeks. Yes, sir. 

Mr. ApAms. In this case the shipper? 

Secretary WEEKs. Yes. 

Mr. ApAms.. And the shipper should have maximum freedom to choose? 

Is that right? 

Secretary WEEKs. I think so. 

Mr. ApAms. Freedom of choice is the watchword here? 

Have many complaints, proportionately speaking, come to your attention 
concerning the operation of the exempt carriers for agriculture? Have many 
farmers as individuals or as groups complained about the performance of the 
exempt segment of the motor-carrier industry? 

Secretary Werks. I can only say as to that, and I will confine my observation 
to the recommendation the Committee made which was to the effect that there 
have been tremendous enlargements in the scope of agricultural exemptions and 
we recommended that Congress look at that in the light of present conditions and 
see where they wanted the exemptions to start and where to stop. 

The court decisions have considerably extended what we think may have been 
the original intent of Congress. 

Now, as to who is complaining about it, I can’t tell you offhand. I know there 
have been complaints. 

Mr. Apams. Specifically, you don’t recollect any farm organization, for ex- 
ample, complaining to the President’s Cabinet Committee about the operation 
of the exemption? 

Secretary Werks. I can’t recollect whether that was so or not. The task com- 
mittee that studied these things. Where their complaints came from I don’t 
know, but they received complaints. 

Mr. ApAms. Mr. Secretary, has it been called to your attention that we had 
appear before this committee representatives from every single farm organiza- 
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tion—well, the major farm organizations in the country, the Farm Bureau, 
the Grange, the National Farmers Union and the National Council of Farm 
Cooperatives expressing great satisfaction with the operation of this segment 
of the industry, that is the exempt segment of the trucking industry. 

Has that been called to your attention? 

Secretary Weeks. I think not, but I would expect them to express that 
satisfaction. I am sure the industry, the transportation industry, has been 
serving them well in this exempt field and what they have been doing for the 
farmer would be satisfactory. But you also find the hauling of certain things 
like cocoa beans falling within the field of agricultural exemption. Such products 
do not concern any farmer in the country. 

Mr. ApAms. Cocoa beans are a foreign product. We will leave them out of 
consideration. For any domestic product you feel the farmer, as a rational con- 
sumer, knows what is in his best interest? 

Secretary WEEKS. Certainly. 

Mr. Apams. And he is satisfied with the agricultural exemption, is that correct? 

Secretary WEEKS. If he came here and said so, he must be. 

Mr. ApAms. And you would accept that as a rational judgement about the per- 
formance of an industry? 

Secretary WEEKs. I am sure there is no problem to this except as to where 
Congress wants the exemptions to start and to stop. That is all there is to this 
problem. 

Mr. ApAms. I just have two more brief questions. 

If this exempt segment of the trucking industry is operating to the great satis- 
faction of shippers—in this case, farmers—do you suppose that we might experi- 
ment with an extension of the exemption to shippers who are producers of manu- 
factured products? 

Secretary WEEKS. I don’t think I should guess today. Any properly authorized 
contract carrier can pick up a load from a manufacturer. 

Mr. Stutts. If he has the route structure, I think; is that right? 

Secretary WEEKS. If he has the route structure. 

Mr. Stuts. Yes. 

Secretary Weeks. Yes. But again I say any encroachments on the common- 
carrier field I think are bad. , 

Mr. Apams. Generally, then, you would agree that competition means rivalry 
among individuals over such questions as rates, for example, and service ? 

Secretary WEEKS. Yes. 

Mr. ApaMs. And a competitive industry is also one which provides competitive 
opportunity; is that right? 

Secretary WEEKS. Yes. 

Mr. ApAms. That is people are free to get into the industry? 

Secretary Wenrxs. Well, if you are going to have any regulation whatever, 
you should have a certain certificate from the regulatory body. Any attempt I 
think to liken the competition in this field with competition within a given manu- 
facturing industry, any attempt to create an analogy there, I think, is not on sound 
ground, because you must have regulation in the transportation fleld and you 
must have a certification to go into the business and so on and I think all you 
have to do is give it as much competition as you can. 

Mr. Apams. In other words, there ought to be licensing by this Government 
agency to determine if the applicant is fit, willing, and able to provide a particular 
service, that would be part of the regulation wouldn’t it? Is that right? 

Secretary WEEKS. Yes. 

Mr. Apams. And then also you would agree that we ought to get as many 
people in as possible. That is, an application ought to be approved in that respect 
unless there is a showing that it is against the public interest. Would you say 
that is right as a matter of policy? 

Secretary WrEKS. That is right. 

Mr. ApAms. Thank you, that is all, Mr. Secretary. 

Senator Durr. This record will be kept open for 2 weeks to allow anyone who 
desires to make a further written statement for the record and that will include 
your opportunity to make a rejoinder to this statement made this morning. 
Secretary Wreexs. Thank you, Mr. Chairman. 

(Whereupon at 3:10 p. m. the hearing was closed.) 


Secretary Werks. I wish to affirm the position taken by the Depart- 
ment as presented in these statements. I am as thoroughly convinced 
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now as I was a year ago when the report was submitted to the Presi- 
dent that our transportation regulatory policy is urgently in need of 
revision if our transportation services are to continue to flourish and 
expand. 

From a broad standpoint, there are two basic revisions that the 
committee found to be urgently needed and which have been incorpo- 
rated in this legislation. First, we felt that common carrier managers 
are unduly restricted in the exercise of discretion in pricemaking. As 
a result, they are denied opportunity to reflect in their rates the true 
cost and service characteristics of their properties. To correct this 
situation, we propose that the present declaration of policy be restated 
to emphasize reliance on competitive forces in ratemaking and to make 
it plain that Government economic regulation shall be held to the 
minimum consistent with the public interest. In addition we propose 
that Congress effectuate such a policy by redefining particular sub- 
stantive provisions of the Interstate Commerce Act having to do with 
rates. 

Second, the diversion of profitable traffic to exempt public carriers 
poses a serious threat to the maintenance of a financially strong and 
progressive common carrier system. In addition, certain common 
carriers suffer large and debilitating deficits from the enforced opera- 
tion of unprofitable services. 

These threats to a stable and sound common carrier system, we be- 
lieve, result in part from a lack of clarity in the present statute and a 
lack of equality in the regulation of those who render similar public 
transportation services. We propose, therefore, a series of amend- 
ments which would reduce some of these exemptions in the case of 
operations which are essentially public in character, would redefine 
private and contract transportation, and would provide the Interstate 
Commerce Commission with definite standards to cope more effectively 
with these troublesome problems. 

It is, I think, a fair question to ask why the advisory committee has 
recommended these basic revisions in our national transportation 
regulatory policy. The answer as plainly as I can put it is the public 
interest—the interest of all our citizens in the best kind of transport 
service our economy can provide at the least cost. 

The transportation industry is a large and important segment of 
the Nation’s economy, representing many billions of dollars of in- 
vested capital, employing millions of workers, and consuming billions 
of dollars of materials and supplies. Such services are vital to indus- 
try, to commerce, to agriculture, and to national security. They greatly 
influence cultural as well as economic development and contribute 
nae to the Nation’s recreation. : 

Yonsequently, our transportation regulatory policy is of great public 
moment, for it must foster the development and maintenance of ade- 
quate facilities, assure that such facilities are operated with economy 
and efficiency, and without undue discrimination, and without undue 
preference or prejudice. 

Consider first our proposed revision of rate regulatory policy. Our 
dynamic economy can ill afford the burden of high costs which will 
result from restraint of competition. 

The policy of regulation was originally designed to protect the 
public from abuses resulting from near monopoly conditions. Yet 
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today widespread competition exists between and among the many 
transport agencies. As we stated in the report: 

* * * there is available today a wide selection of transport methods for the 
movement of goods and people from one place to another with economy, expedi- 
tion, and safety. The individual, whether traveling for recreation or business 
purposes, has a choice as between the private automobile, intercity bus transporta- 
tion, air transportation, and railroad travel. The shipper, distributing finished 
products to a nationwide market, is free to elect the use of his own trucks, com- 
mon or contract carriers by highway, a continental and physically integrated 
system of common carrier transportation by railroad, pipelines, coastal and 
intercoastal services, inland water transportation, or the rapidly developing air 
cargo services. 

In the channels of commerce, we exercise vigilance under antitrust 
laws to prevent combinations which throttle competition. But in 
transportation, instead of using SreDeTN to spur the carriers to 
greater efficiency, we impose ratemaking restraints that inhibit the 
carriers from demonstrating true cost and service capabilities and to a 
large extent substitute government fiat for free market judgment, 

The objective of our proposal, therefore, is to embody this proven 
concept of competition insofar as feasible in the economic regulation 
of common carriers. We conceive that the proper role of rate regula- 
tory policy is to establish reasonable bounds within which common 
carrier management is free to compete on a price as well as a service 
basis without undue governmental interference, provided no customer 
or area is discriminated against or unduly pooh mae or prejudiced. 


The reasonable minimum and maximum bound would continue sub- 
ject to supervision of the expert regulatory Dom: : 
Because competition is to be encouraged under the revised declara- 


tion of policy, we would remove the present requirement that the Inter- 
state Commerce Commission condemn rates merely because of their 
effect on competing carriers. The power of the Interstate Commerce 
Commission over minimum rates would not otherwise be changed. We 
would also continue the ICC’s maximum rate authority to prevent any 
common carrier from charging unreasonably high or excessive rates. 
No change whatever is intended in the ICC’s power to correct un- 
justly discriminatory prices or practices. 

We see no reason why intercity carriers should not compete for 
intercity traffic without any regulation requiring the Interstate Com- 
merce Commission to determine what share each should have. A 
sharing of the market arranged by regulation is the same in effect as 
a Sharing arranged by competitors in other fields of endeavor. Neither 
should be sanctioned by law, since both are opposed to the fundamental 
American theory of fair competition. 

Each form of transportation has its particular advantages. In 
respect to trucks, for example, they have very special advantages in 
that they can carry less than rail-car lots which means smaller inven- 
tories and benefits many small shippers and they make deliveries where 
the railroads and water carriers do not. There is not the slightest 
chance that the measure will deprive the American public of the truck 
services, local and intercity, which the public interest requires. 

It has been suggested that the railroads can and will reduce rates 
below the compensation level, drive the trucks off the roads, and then 
put the rates up again to the public disadvantage. 
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In the first place, the proposed legislation leaves the Commission 
every substantive power it ever had with regard to rates which are 
less than a reasonable minimum. 

Secondly, whenever a railroad raises rates so that truck prices are 
cheaper (service considered) the trucks can move in. The roads are 
there, and the flexibility of the trucking business is such that I doubt 
if any important freight could be offered for 48 hours and no truck, 
contract or common carrier, be on hand to bid for it. 

The measure does free all intercity carriers to compete. For ex- 
ample, most of the vast volume of traffic the motor carriers have ac- 
quired in recent years is theirs by virtue of rates and service, and they 
will keep it and it will grow. Some of the competitive traffic which 
they have enjoyed under past regulatory policies they may lose, and 
on the other hand, some of the traffic which the rails have gotten under 
the division of traffic theory, the trucks may get. 

Each type of carrier will get what it deserves in competition, with- 
out preference or discrimination. This is in the public interest be- 
cause in the last analysis the public pays all the bills and under the 
present policies the bills are undoubtedly higher than under the more 
competitive philosophy which we advocate. 

We are not proposing any change in the general pattern of regu- 
lation by the Interstate Commerce Commission. We believe release 
of restraints on competition between the various modes of trans- 
portation will reduce the litigation before the Interstate Commerce 
(‘ommission, improve carrier economy and efficiency and materially 
benefit the public interest. The principal change is to restore to 
carrier Management the prerogative and privilege of deciding the 
level of rates, within bounds of reasonableness, which will best serve 
its needs, and hence the needs of the public. Under the existing sys- 
tem rate-fixing responsibility has always belonged initially and pri- 
marily with the carriers. However, the exercise of this responsibility 
is now frequently frustrated by a policy which encourages and even 
demands extensive intercarrier litigation before the Interstate Com- 
merce Commission. Revesting in the carriers their historic respon- 
sibility will encourage them to experiment with new concepts in rates 
and services, stimulate and accelerate technical innovation, and pro- 
mote greater efficiency in management. 

We have seen the fruits of hard but fair competition in the economy 
generally. The public can enjoy like beneficial results in transporta- 
tion if we give competition adequate leeway. 

Let me turn now to the second basic revision in transportation 
policy which is to maintain and strengthen the common carrier sys- 
tem. 

We should never lose sight of the fact that there can never be a truly 
adequate transportation system as a whole without having available a 
financially strong and technically progressive common carrier system. 
The Nation’s economy, organized as it is on a mass production system 
with distribution effected throughout a continental market, depends 
primarily on a highly integrated, readily available, and responsible 
common carrier system for transportation. The common law and our 
statutory processes, in their wisdom, dictate that we strive to maintain 
common carrier services by imposing restrictions and disciplines on 
such carriers and, in exchange, granting special rights and privileges 
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to them, such as the right of eminent domain to railroads and pipe- 
lines, the right to operate over the public ways by truck, bus, and 
waterlines and a protected right to service a particular route or area. 
We grant these public rights and privileges to common carriers be- 
sause they are expected and required to serve the public at all times 
to the limit of their facilities, at known and reasonable prices, on 
known and regular schedules, and without discrimination, preference 
or prejudice. 

These heavy duties so to serve require, in justice, some measure of 
protection against the competition of carriers which do not bear simi- 
lar obligations. Yet in recent years, the common carriers’ share of 
the available traffic has trended downward while transportation and 
traflic exempted in whole or in part from regulation has increased 
markedly. Part of this, it is realized, results from the superior cost 
and service characteristics of these latter operations under particular 
circumstances. But in important respects the traffic erosion is the 
result of unevenness in the degree of regulation which is imposed on 
the various types of transportation competing for the same traffic. 

Unintentionally, we believe, but nonetheless Tevibhy, certain provi- 
sions of the law as interpreted tend to stimulate the growth of trans- 
portation exempt from regulation or only nominally regulated so as 
to undermine the stability of the common carried industry. 

The committee’s recommendations and the amendments to the Inter- 
state Commerce Act proposed in these bills are intended therefore to 
equalize the opportunity for common carriers to compete with each 
other as well as with other types of transportation for traffic which 
could move economically over their lines. 

Legitimate private transportation would not be affected by the 
amendments. Lessening ICC control over common carrier rates and 
imposing regulation on other forms of public transportation is, we be- 
lieve, entirely consistent. In both instances, the regulatory environ- 
ment is modified to engender competition on a fair and economic basis 
which indeed is the heart of the transportation regulatory policy we 
are here advocating. 

It seems obvious to me that unless our privately owned common car- 
riers, who serve the public at large and particularly the small shippers, 
are afforded freedom to compete for traffic carried by private on 
regulated carriers, then in the final analysis we will destroy our com- 
mon carriers financially. The economy of the country cannot get 
along without common carriage. 

Break down the common carrier and the next step is government 
ownership. This happened in Great Britain, and today in that coun- 
try the railroads (Government owned) operate with secret rates and 
discriminatory rates. This means that the privately owned trucks and 
other carriers operate in the dark under difficult if not impossible 
competitive conditions. It also means that the shippers have lost 
protection against discrimination. I think we hardly want to risk 
that happening here. 

This subcommittee undoubtedly wants to have a more detailed 
explanation of the individual recommendations and amendments. The 
Under Secretary of Commerce for Transportation, Louis S. Roth- 
schild, and the General Counsel, Philip A. Ray, are prepared to pro- 
ceed with such detailed comments. Earl B. Sinith, Direetor, Trans- 
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portation and Communications, Department of Defense, is prepared 
to testify with regard to the proposed changes in section 22 of the act 
having to do with Government transportation. 

President Eisenhower has on several occasions commended the fun- 
damental purposes and objectives of the Advisory Committee’s re- 
port. I wish to make it perfectly clear that the Department’s primary 
concern in this matter is the correction in the public interest of the 
several deficiencies in transportation regulatory policy reported by 
the Advisory Committee. As we said in the letter transmitting the 
Department’s bill to the Congress : 

Our intention with respect to this draft of legislation is to provide a useful 
tool for the Congress in considering the recommendations of the Advisory Com- 
mittee. The Committee believes this matter to be one of considerable public 
importance which the Congress will wish to give the broadest consideration and 
that this legislation will serve as a helpful basis for the development of a sound 
national program with respect to these matters. 

Now, Mr. Chairman, may I repeat that in all of this we suggest no 
-adical changes. We want to provide competition, but with adequate 
safeguards in the public interest. In the case of the contract carriers, 
we want to eliminate secrecy in rates so that ‘the common carrier may 
know what the competition is. We want to protect the common car- 
rier because in almost every instance the little shipper depends on 
the common carrier. The big shipper can buy his transportation 
where and how he pleases, but the little shipper has to have a common 
carrier if he is to be adequately served. 

Many of our recommendations, Mr. Chairman, have been advocated 
by the ICC; for example, the dry bulk recommendation and the 
freight forwarders. Some matters which we seek to correct have 
been complained of by the ICC. I refer to our suggestion relative to 
private and contract carriers. 

I would like to quote here from a statement recently made by Mr. 
Clark, of the Interstate Commerce Commission, in which he says: 

In addition to its proposal that the national transportation policy be rewritten, 
the Advisory Committee recommended 11 major revisions of the Interstate 
Commerce Act. Except for slight differences of opinion as to specific wording, 
the Interstate Commerce Commission agrees in principle with eight of these 
proposals. 

I would like to quote from a statement made by the National Indus- 
trial Traffic League, which says : 

It is in general agreement with the underlying philosophy of less regulation, 
less interference by Government, greater reliance upon competitive forces in 
ratemaking, and a greater degree of freedom in management. 

This Interstate Commerce Act was put on the statute books first 
in 1887, and amended from time to time, as for example, the amend- 
ments adopted in 1910 relating to suspension powers. Considering 
the whole background of the act and its original features, it seems that 
all it intended to do was to protect the shipper and the public interest. 
From that point, it seemed to the committee that wrote these recom- 
mendations, and to us in the Commerce Department, that the modern 
development of this primary purpose to protect the public interest 
and the shipper has been to make the Interstate Commerce Commis- 
sion the adjudicator of carrier competition, on the theory that there 
must be a fair share of business allocated to each of the segments 
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of the transportation industry. That, we think, is not in accord with 
the spirit of competition as we understand it. 

I understand, Mr. Chairman, that it has been arranged that Mr. 
Rothschild and Mr. Ray and Mr. Smith proceed with their testimony 
and questions will be deferred until all of the Commerce representa- 
tives and Defense representatives have put the case on the table, so to 
speak, and then the questions may come along after we have pre- 
sented our case as a whole. I hope that will be satisfactory, and the 
way we may proceed. 

May I say that at the end of the hearings, if we might have an oppor- 
tunity to present any additional material by way of clarification or 
response to sepecific matters that may come up, we should appreciate 
that opportunity. 

I have just one other word. I think there is substantial agreement 
on the basic objectives that we seek to achieve in our recommendations. 
Certainly there are, as Mr. Clark suggested in his statement, slight 
differences of opinion as to specific wording. We do not stand on 
phraseology or wording. If the basic objective is good. there may be 
many instances, if we are able to proceed under the auspices of your 
committee, where we think that these differences in wording and 
phraseology can be reconciled, and we can proceed toward the ob- 
jective. 

In closing, I wish to thank this committee for pursuing the Presi- 
dent’s recommendation in his state of the Union message that the Con- 
gress give prompt attention to the Advisory Committee’s proposals. 

Thank you very much, Mr. Chairman. TE I may, I will ask Mr, 
Rothschild to proceed. 

Mr Harris. Thank you, Mr. Weeks. I feel that you suggest an 
orderly procedure for the presentation of the program on behalf of the 
Department of Commerce. Your suggestion that we defer any ques- 
tions until the entire program has been presented by you and your 
associates seems to be appropriate and reasonable. 

However, in discussing with some of my colleagues on the commit- 
tee, we would like to ask you just one question because we feel that it 
might be of importance to us as we proceed with this program. 

You referred in the last page of your statement to the fact that 
President Eisenhower has on several occasions commended the funda- 
mental purposes and objectives of the Avisory Committee's report. 
Are you in a position now to state whether or not the legislaton before 
us in connection with this transport policy report is a part of the pro- 
gram of the President? 

Secretary Weexs. Mr. Chairman, may I say this: When we sent 
forward our comments respecting the legislation that is before your 
committee, we stated that the comments were made in accordance with 
the approval of the Bureau of the Budget, which is the standard pro- 
cedure. In so far as the President is concerned, and in so far as the 
Administration is concerned, I may simply say this: The President 
has expressed his approval publicly of the objectives that are sought in 
the recommendations of the Advisory Committee. Excepting for the 
approval of the Bureau of the Budget, there is no Presidential ap- 
proval or disapproval in so far as the specific provisions of the legisla- 
tion are concerned. The subject is much too exhaustive for anyone in 
my position to ask the President to approve of specific legislation. He 
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can and has approved of the objectives and of the principles. But in so 
far as the bills themselves are concerned, there is so much give and 
take, as I have indicated, in phraseology and wording to reach the 
objective that I think on the record we will stand on the fact that we 
approve the legislation and our approval has the approval of the 
Bureau of the Budget. 

Mr. Harris. Very well. Thank you very much, Mr. Secretary. The 
committee will keep that in mind as the hearings proceed. 

Mr. Wituiams. Mr. Chairman, I would like to have that clarified 
just a bit. 

Mr. Secretary, along those lines, would the committee be justified 
in considering this to be an administration proposal ? 

Secretary Werks. I think in general; yes, sir. 

Mr. Harris. I presume now that you would desire that your Under 
Secretary, Mr. Rothschild, proceed with further explanation ? 

Secretary Werks. Yes, I would, Mr. Chairman. 

Mr. Harris. Very well, Mr. Rothschild, we will hear you. 


STATEMENT OF HON. LOUIS S. ROTHSCHILD, UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION, UNITED STATES DEPART- 
MENT OF COMMERCE 


Mr. Roruscuiwp. Mr. Chairman and gentlemen, I am happy to have 
this opportunity to expand further on the explanation of the Presi- 


dential Advisory Committee’s report and the two identical bills under 
discussion here today. 
They are predicated on the maintenance of a strong common car- 


rier system within which each type of transport has opportunity to 
compete fairly on the basis of price and service. The public expects 
the common carrier system to fernigh good service at a low and non- 
discriminatory price and to provide a reservoir of transport capacity 
for defense emergencies. But our transportation policy should also 
permit the common carrier industry to share in national prosperity in 
peacetime. 

These points I have just enumerated are interrelated, for without 
sharing adequately in our peacetime prosperity, common carrier can- 
not provide the vital reservoir of transport capacity that might be 
needed in time of war nor can they continue to provide the public with 
essential service under all conditions in accordance with traditional 
common carrier responsibilities. 

One year has now elapsed since the Advisory Committee released its 
report. During that period, interested persons throughout the coun- 
try have sbadtat the report and have discussed and debated it both in 
private and in public. Many such persons have come to an informed 
opinion on the relative merits of its recommendations. The Depart- 
ment has been encouraged by the favorable comment from many ob- 
jective students of transportation, from business and industrial groups, 
and others who use transportation in the conduct of their business 
affairs, and from many representatives of the general public who 
recognize the beneficial effect of these recommendations would have 
on the public welfare of the Nation. 

Candor requires me to say that several of these sources have ques- 
tioned specific sections of the report and disagreed with certain ree- 
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ommended policies. The disagreements deal, however, with indi- 
vidual features, rather than the general aim and content of the report. 
Particularly impressive is the almost universal acceptance and reali- 
zation of the importance of the common carrier industry to our national 
economy, its importance to the welfare of the people, and its necessity 
as an adjunct of our national defense. 

Adverse criticism of the report and implementing legislation have 
come mostly from certain of the carriers. Some have rejected the 
entire report and all the legislation even though they have in the 
past supported a number of parallel recommendations. These car- 
riers apparently believe that the regulatory policy should be employed 
to maintain the present level of their charges rather than to allow 
competition, within reasonable bounds, to provide the public with 
the most efficient and economical transportation service. Inasmuch 
as the Congress has provided a regulatory policy which in certain 
respects grants special privileges to interstate carriers, there can be 
no vested interest in these provisions which is senior to that of the 
public interest. Many independent analysts, including some who do 
not agree entirely with the Advisory Committee’s report have com- 
mented unfavorably on these somewhat intemperate claims. 


THE MEANING OF PERVASIVE COMPETITION IN TRANSPORTATION 


The Advisory Committee based its recommendations for revision 
of transportation regulatory policy upon the clear evidence that the 
transportation industry operates today in the general atmosphere of 
pervasive competition. The term “pervasive” was selected to describe 
existing conditions in the transportation market after due considera- 


tion of the trends in buying and selling of transportation service and 
in recognition of the ideas and theories which economists have devel- 
oped about market behavior under various conditions of competition. 

The adjective “pervasive” is derived from the verb, “pervade,” 
which one dictionary defines as “to pass, flow, or spread through, to 
permeate, hence to be diffused throughout.” Applied to transporta- 
tion, it signifies that in every community there exists actual or poten- 
tial competition that affects the movement of almost every passenger 
and commodity. Pervasive competition does not mean necessarily 
that competition exists in the same degree everywhere, but that it is 
an effective influence everywhere. In some markets and segments of 
the economy, it may be more effective than in others. And, as I shall 
later note, there has been a historic trend for transport competition 
to become more widespread and effective. 

The advisory committee’s concept of pervasive competion accords 
with the thinking of leading economists who have recognized that 
every industry displays varying degrees of relative competition or 
monopoly. One economist has described healthy competitive markets 
as having “workable competition.” 

The Advisory Committee in describing the growth of the competi- 
tive influences in transportation commented : 

Paradoxically, the underlying concept of this regulation (the Government’s 
intensified regulation of transportation) has continued to be based on the his- 
toric assumption that transportation is monopolistic, despite the fact that the 


power of individual transportation enterprises to exercise monopoly control has 
been rapidly eliminated by the growth of pervasive competition. 
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This statement has been criticized by some who insist that cut- 
throat competition, not transportation monopoly, was the reason for 
the enactment of the original act to regulate transportation. This as- 
sertion does not take into account the actual terms of the original act 
to regulate commerce of 1887. The main purpose of that act was the 
protection of the public against unjust discrimination, not the pro- 
hibition of competitive practices. 

There was no prohibition whatsover against competition as such 
but against the discriminatory practices which characterized the type 
of ee existing at that time and which competition was en- 
tirely different than the type of competition prevailing today. 

The transportation field could well be described as having severely 
limited competition 60 to 80 years ago when the present concepts of 
economic regulation were being devised. Except for a few water- 
ways, railroads were the only means of intercity transportation for 
both freight and pasengers. As a result of the control of the total 
transportation market by a relatively few firms, discrimination be- 
came a major problem to the shippers of the country. The apparent 
cutthroat competition which sometimes characterized the supply of 
transportation in certain areas was one aspect of the discrimination 
between places and persons practiced by the transportation companies 
seeking control of the market. Pooling, rebates, and other typically 
monopolistic discriminations were other practices outlawed by the first 
Interstate Commerce Act. 

Conditions were especially ripe for discrimination when prior to the 
advent of antitrust legislation industrial companies with monopolis- 
tic tendencies sought to strengthen their hold on the market by bar- 
gaining for preferential treatment with railroads who were them- 
selves seeking market supremacy in transportation. 

Certainly competitive conditions have changed during the inter- 
vening years and there can be little doubt that there are far too many 
carriers and individuals engaged, or which could engage, in trans- 
portation for any one of them to effect substantial control over many 
markets. 

It is true that as time passed the Congress enlarged upon the 
economic powers of the ICC, particularly in the 1920 act which among 
other broad grants of authority vested complete authority over rail- 
road rates in the ICC. In 1920, the railroads still largely held a 
monopoly in transportation ; the extensive promotion of inland water- 
ways was just getting underway, and trucking was in its infancy. As 
these latter forms grew in importance, the Congress brought them 
under regulation—regulation in the pattern of the 1920 act except 
for certain broad exemptions. Hence it is no misconception that 
the regulatory policy that was developed on the concept of monopoly 
in transportation today retains all the substantive restraints originally 
designed to curb abuses inherent to monopoly. 


COMPETITIVE DEVELOPMENTS IN TRANSPORTATION 


That transportation operates today in a general atmosphere of 
pervasive competition can be demonstrated. 

Total transportation output has paralleled the general growth of 
our national economy, yet the distribution of traffic among the various 
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means of transport has altered greatly in the past 25 years. Accord- 
ing to ton-mile figures released by the ICC, railroads, which as re- 
cently as the prosperous period of the late 1920’s carried three-fourths 
of all traffic, now carry only about one-half of the total. Inland 
waterways and petroleum pipelines have shown substantial increases, 
but the most spectacular rise during the past 15 years has been in inter- 
city motor-freight transportation, including regulated, exempt, and 
private carriage. Trucks which in 1940 accounted for 10 percent of 
- total ton-mile traffic have increased their share to about 20 percent 
today. 

The growth in capacity of the various transport agencies as traced 
through the years measures in some degree their respective abilities 
to compete and hence also indicates further evidence of pervasive com- 
petition. For example, about 1.5 million miles of surfaced highway 
were constructed between 1923 and 1954, and the completion of the 
great new highway program now before the Congress will further 
augment the competitive ability of motor carriers. The number of 
registered trucks has increased by approximately 6 million from 1929 
to 1954. The average carried weight of tractor-trailer combinations 
on main rural roads has increased from 6.9 tons to 10.9 tons between 
1936 and 1954. 

The Government has appropriated in excess of $2.2 billion for new 
work construction of rivers and harbors projects through fiscal year 
1955. 

Pipelines have been improved so that larger diameters with greatly 
increased capacities are now in operation. The total miles of crude 
petroleum lines having a diameter of 10 inches or more increased from 
15,040 miles in 1926 to 32,280 in 1952, or more than 100 percent, and 
account for almost all of the increase in total mileage of crude petro- 
leum pipelines. The growth in products pipelines during the past 
20 years has reached the point where they have to a large degree sup- 
planted railroads as carriers of refined petroleum products. The 
mileage of all refined products pipelines increased from 1,400 miles in 
1931 to 27,155 miles in 1952. 

The close relationship between the initial improvement of basic way 
facilities and the subsequent growth of competitive potential is aptly 
illustrated in the inland waterway transportation industry. At the 
turn of the century inland waterway transportation was plagued by 
obsolete facilities. River courses through sites undergoing great new 
industrial expansion in coal and steel were relatively unimproved. 
Existing carriers were relying on outmoded steam packet boats which 
could not provide a satisfactory service in competition with land car- 
riage. The improvement to the Ohio River, begun in 1910 and com- 
pleted during the 1920’s, made possible the utilization of large inte- 
grated tows for the carriage of bulk commodities. These tows in tura 
were made possible by technological developments in steam and diesel 
towboats, including the Kort nozzle. River improvement continued 
throughout the 1930’s and 1940’s and extended modern barge trans- 
portation to the lower Missouri River, the upper Mississippi River, 
the Illinois Waterway, the Tennessee River, the Gulf Intracoastal 
Waterway, to name a few. 
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Today inland waterway commerce is a progressive and vigorous 
industry with a growing capacity in modern tugboats and barges. 
The competitive potential of the inland waterways industry is there- 
fore a fairly recent event and one that depended on news service 
concepts, technological innovation and improvements, and extensive 
engineering works on our rivers and harbors. The lack of these im- 
srovements was a major factor in the eclipse of river traffic during the 
te 19th and early 20th centuries. 

The motor-trucking industry is a good example of a transport in- 
dustry that has grown from infancy to relative maturity within our 
lifetime. Motor carriers now compete actively for almost all seg- 
ments of traffic except heavy ores, the bulk of the coal movement, 
crude petroleum, aie certain other mineral products. Department 
of Agriculture data show the phenomenal progress of motor carriers 
in the marketing of agricultural products and the great lengths of 
haul in pert commodity movements. The overwhelming propor- 
tion of all livestock reaches market by truck; fruits and vegetables 
are trucked hundreds of miles to the great city markets; dairy and 
poultry products which require refrigeration are trucked in great 
quantities from the Middle West to either coast; and trucks move 
substantial amounts of grain in some sections of the country. 

The competition of motortrucks has extended actively into all 
branches of manufacturing industry. A recent series of cases de- 
cided by the ICC traced the postwar growth of motor freight in the 
heavy steel business, and indicates the heavy participation of trucks 
into what was once almost exclusively a rail province. Case after 
‘ase involving individual rates before the ICC document the active 
competition for manufacturers traffic between trucks and rails. 

The heavy participation of motor trucks in the traffic of agricul- 
tural commodities and manufactured articles has put them ahead of 
railroads as revenue producers. In 1955 the total freight-operating 
revenues of class I railroads was $8.5 billion, which is just below their 
yveak year, 1953, when freight operating revenues total nearly $9 
billion. We have estimated that total “revenues” (revenues of regu- 
lated common and contract carriers plus cost of unregulated car- 
riers) from trucking intercity freight during 1955 were $13.5 billion 
which is over 60 percent of the combined rail and motor freight 
revenues. We have been able to trace the great growth in total truck- 
ing revenues since 1940, a year in which the trucks earned only one- 
third of the combined rail and truck revenues. The truck share 
dropped off drastically during the war but increased rapidly there- 
after until 1950 when it equaled the rail-freight revenues and since 
then has forged ahead. A graph attached to my statement shows 
the dramatic extent to which trucking now has exceeded railroads in 

roducing revenue. Our estimate of truck revenues includes all regu- 
ated, exempt, and private intercity carriers, and is based on an assess- 
ment of truck ton-miles as shown by the ICC with representative ton- 
mile earnings data. 

Mr. Harris. Without objection, the graph may be inserted in the 
record at this point. 

(The graph is as follows :) 
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Mr. Roruscuitp. The growth in regulated truck revenues to where 
they now approximate rail revenues from manufactured goods signi- 
fies further that the motortrucking industry has reached maturity. 
It is generally known that the regulated segment of the trucking in- 
dustry obtains practically all of its revenues from the carriage of man- 
ufactured goods. In 1940 the total revenues of class I, II, and III 
motor carriers were $768 million compared to $1.7 billion in rail rev- 
enues for the carriage of manufactured goods in carloads, forwarder 
traffic, and less-carload freight. By way of contrast, in 1954, the 2 
transport agencies obtained equal amounts of revenues from the car- 
riage of manufactured goods; class I, II, and III motor carriers 
totaled $4.1 billion in gross revenues and class I railroads obtained 
$4.3 billion in revenues from the carriage of manufactured-goods traf- 
fic. These figures are not estimates but are obtained from reports of 
the carriers to the ICC. 

Many basic economic factors will tend to favor motor-freight trans- 
portation in the years ahead. The dispersal of poe and indus- 
trial development into suburban areas and small cities, the improved 
control of big business over inventories, and new assembly and produc- 
tion techniques in manufacturing have been among the recent develop- 
ments which have increased the service advantages of motor freight. 
In recent years many plants have located on new highways and are 
relying primarily on motor-freight service. There is little doubt 
that this trend will be accelerated by the proposed modernization of 
the Interstate Highway System. At the same time, the increases in 
populaion forecast for the next decade, and a continuance of a high 
income level will result in increased demand for all transportation 
service, of which motor carriers should gain a substantial share. With 
all these developments tending to favor motor freight, it appears that 
the motor carrier is in no danger of destruction from competitive 
activities. 

In short, the trucking industry as a whole now exceeds the railroads 
in the total expenditure for transportation service, even though in ton- 
miles rail service is still considerably ahead of intercity total truck 
service. Trucks are more than holding their own in the short hauls 
and in the high-valued agricultural and manufactured-goods traffic, 
and it is only the predominance of railroads in the low-valued prod- 
ucts of mines that enables them to exceed motortruck tonnage. No 
fairminded person can seriously believe that the survival of an indus- 
try with such a formidable competitive record would be placed in 
doubt by being freed, along with other carriers, to compete without 
artificial restraint. 


COMMON CARRIERS AND THE NATIONAL ECONOMY 


It is not generally recognized that common carriers as a whole have 
not matched in growth the progress of the. national economy. The 
contribution of transportation companies to the national income has 
declined steadily during the past three decades. In 1929, for example, 
7.6 percent of the national income was derived from transportation 
companies, but that percentage has declined steadily until last year 
when it reached 4.8 percent. 

Has this decline been due to a lessened need for transportation 
service? 
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Definitely not. A simple comparison of the rate of rise in real 
national income with the total intercity ton-miles of freight traffic 
clearly demonstrates that the need for transportation service has 
paralleled closely the growth of our economy. But in spite of a con- 
tinuing and growing need for transportation service, the participation 
of common carriers in total transportation has declined. 

This decline has shown a tendency to accelerate in recent years. The 
combined share of total traffic for rail and motor common carriers 
was 65 percent in the years just preceding World War II. During 
the war it increased to over 70 percent. Since then there has been 
a rapid decline to 55 percent in 1954, the latest year for which data 
are available. In some years since 1950, both rail and motor common 
carriers have contributed to this proportionate decline in common 
carrier ton-miles. 

The relative decline in rail ton-miles of total freight ton-miles is a 
familiar story. It is also generally known that the motor common 
carriers have made great absolute gains in the postwar period due to 
the great surge in demand for motor-carrier service. But since 1950, 
the proportion of regulated motor common carrier ton-miles to all 
intercity ton-miles has shown some tendency to drop off. This could 
well be explained by the fact that motor common carriers have not 
kept pace with the growth experienced in all motor freight trans- 
portation. During the war, common carriers by motor vehicle car- 
ried nearly one-half of the total intercity motor freight. Today they 
carry about 28 percent, which is about their prewar level. There is 
evidence that further declines may be in store due to the growth of 
unregulated motor carriage which is well ahead of its prewar share. 

Water common carriers in the coastwise and intercoastal trades 


have experienced extreme difficulties in the postwar era. This story 
is documented in a recent study by the Maritime Administration en- 
titled, “A Review of the Coastwise and Intercoastal Shipping Trades.” 

I would like to offer this report for the record at this time. 

Mr. Harris. Very well, it will be received. 

(The report is as follows :) 


Se ase ot Dare Lk 


aol 


ine Stes eee ree 


Se ae 


CN ee eR TES a, 





U. S. DEPARTMENT OF COMMERCE 
MARITIME ADMINISTRATION 


A Review of the 


COASTWISE AND INTERCOASTAL 


SHIPPING TRADES 


DECEMBER 1955 


78456 O—56— pt. 1—_—-6 





TRANSPORTATION POLICY 


"<l|miseetex.+ «fF. . eo Se 


Prepared by 
MARITIME ADMINISTRATION, Clarence G. Morse, Administrator 
U. S. DEPARTMENT OF COMMERCE, Sinclair Weeks, Secretary 








TRANSPORTATION POLICY 77 


INTRODUCTION 


An Economic Survey of Coastwise and Intercoastal Shipping was pub- 
lished by the Maritime Commission in 1959. In summary, this Survey found the 
fundamental difficulty or our domestic shipping to be an economic squeeze 
petween rising operating costs and inaaequate revenues, the latter adversely 
attectea by allegedly inequitable competing inland carrier freight rates. The 
complex subject of rate-making was discussed at some Length, and the major 
element of operating expense was identiried as labor costs, particularly cargo- 
nandling expense. There was 4 ship replacement problem. The costs of new 
construction had risen considerably above the prices at which the active snips 
were built or bought from the government. Lack of confidence in the future 
discouraged new construction at nigher costs. It was noted that the problem 
centered in the dry-cargo trade, particularly in break-bulk operations involv- 
in substantial and increasing cargo-handling costs. 


A review of the present picture of the coastwise-intercoastal fleet 
with very minor exception re izes the problems facing the industry at 
the time of the 1939 Survey. 1/ There have been changes since 1939 but they 
nave been changes in degree rather than in substance. 


The government took over all vessels in the coastwise-intercoastal 
trade during Worla War II ana the inland carriers, principally the railroads, 
absorbed the domestic traffic formerly carried by sea. After the war, domestic 
operations were gradually restored with wartuilt ships either bought or char- 
tered from the government. The warbuilt ships which found their way into the 
bulk trades, especially petroleum, were types which have in general proved 
competitive in the postwar transportation economy. Those which went to the 
break-bulk operators were basically standard dry-cargo ships, designed pri- 
marily for use in the foreign commerce of the United States and the war effort, 
and have turned out to be considerably less successful in recovering the pre- 
war traffic than have the bulk carriers. As a result, the break-bulk operators 
now, as in 1939, are in a considerably less favorable economic situation than 
is the case of the bulk operators. The deadweight tonnage in the domestic 
dry-cargo ship fleet has declined about 56 percent as compared with the dead- 
weight tonnage of tankers which has increased by some 32 percent. The prewar 
passenger ship flret has vanished from both the coastwise and intercoastal 
trades. 





1/ As used herein, the term “coastwise trade" means trade along the Atlantic, 
Gulf and Pacific Coasts only. In this respect, it differs from the 1939 
Survey, which included under the "coastwise" heading, trade between the 
continental United States and the noncontiguous American territories of 
Hawaii, Alaska and Puerto Rico. "Intercoastal trade" means trade moving 
between east and west by way of the Panama Canal. 


The noncontiguous trades are not considered in this report because their 
competitive and operating problems have little relationship to those of 
the coastwise and intercoastal trades with which we are concerned. 
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Traffic figures indicate that the decline in dry-cargo tonnage has 
concurred primarily, if not wholly, in the break-bulk dry-cargo trades where 
rising costs, particularly in loading and discharging the ship, have largely 
eliminated the so-called "inherent" economic advantages of ocean transport. 


In short, the crux of the coastwise-intercoastal shipping problem is 
in the break-bulk dry-cargo trade today as it was before the war. The re- 
establishment and preservation of this segment of the domestic fleet is of 
vital national defense importmce if the immediate needs of a future grave 
national emergency are to be met. It is obvious that the ready availability 
of ships employed in domestic operations may well be a critical factor in 
any initial military or civil defense operation of the United States occasioned 
by a future atomic or thermo-nuclear war. Further, an economically sound, 
low-cost domestic fleet will continue to make important contributions to the 
economic growth and development of the United States as a whole and a balanced 
national transportation system in particular. 


The industry's views on the situation now facing coastwise and 
intercoastal operators were sought at two conferences held in Washington, 
D. C., in early 1955, one with the dry-cargo operators and the other with 
the tanker operators. Subsequently, questionnaires requesting detailed in- 
formation were sent to the industry participants. The replies to the ques- 
tionnaires are summarized in the Appendix. Also reproduced verbatim therein 
are two documents submitted by the Intercoastal Steamship Freight Association 
and the Marine Exchange, Inc., respectively. These papers represent the com- 
posite opinions of their sponsors and authors and provide a comprehensive 
expression of the industry's attitude on the subjects covered. 


This study has attempted to avoid repetitious treatment of many 
problems which have been raised from time to time and it has endeavored to 
treat the fundamental needs of the industry and of the country on the basis 
of a long-term solution. 


What then are the major problems to be overcome so that the coastwise- 
intercoastal fleet may return to its proper place in the United States trans- 
portation complex? Briefly stated, they involve the restoration of the 
“inherent economy of ocean transportation" element to break-bulk dry-cargo 
operations. 


How may this best be accomplished? At present the Maritime Adminis- 
tration has received a number of applications from individuals proposing a 
solution to this problem, within the framework of existing .aw, which involve 
the construction of new types of break-bulk ships incorporating the latest 
technological features designed to reduce cargo-handling costs and thereby 
achieving the low-cost relationship once enjoyed by the break-bulk carriers. 
There is every reason to believe that some or all of these proposed solutions 
will proceed to successful, i.e., profitable, conclusion. In any event, again 
as in 1939, the long-range solution appears to be along the lines of private 
enterprise and know-how proceeding with a vigorous replacement program of their 
capital equipment so as to offset the higher operating costs of their present 
units and thus regain a truly competitive position. 
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I. NATIONAL DEFENSE AND ECONOMY 


Coastwise shipping has been of traditional significance to the economic 
welfare and the national security of the United States. It was one of the 
earliest commercial enterprises developed by American colonists and it has 
played a very important part in the growth and the prosperity of the population 
of the country, the greater portion of which is located in close proximity to 
deep-sea shipping. It is also of the greatest importance to national security. 
Twice during the present century, in World War I and again in World War II, 
the United States had no alternative except to requisition all of the sea~going 
vessels operating in the deep-sea continental coastwise and intercoastal trades 
and the break-bulk ships operating in the Great Lakes trade capable of ocean- 
going navigation and to place these vessels at the disposal of the military 
forces transporting troops, equipment, and supplies to the various theaters 
of war. 


A. Importance of Coastwise and Intercoastal Shipping in the National Defense. 


Vessels engaged in the United States coastwise and intercoastal trades 
are important to the national security in various ways. They provide the 
country with a substantial amount of transport capacity which is readily avail- 
able upon the outbreak of hostilities ror the outward movement of troops ana 
supplies, they previde United States shipbuilding ana ship repair yards with 
work, and they provide seaports with cargo, thus enabling the ports to construct 
port facilities which are needed in time of war. Moreover, they are a means for 
training additional seamen needed in time of national military emergency and are 
expected to be a natural laboratory for the development of roll-on, roll-off 
type vessels which are so important to military logistics. 


1. Si ‘icance of Coastwise and Intercoastal Tran t city. Ships 
engaged in the continental ates p-sea tr constitute a large pro- 
portion of the total United States merchant marine actively engaged in commercial 
operations. As of July 31, 1955, there were 358 ships with a deadweight capacity 
of 5,193,000 tons and these vessels constituted about 35 percent of the total 
number of United States-flag vessels and about 40 percent of the deadweight 
tonnage so employed. 


While all types of vessels are indispensable to a large scale military 
operation, the continental coastwise trades are especially significant to modern 
military planning since the bulk of the tanker carrying capacity registered in 
the United States is engaged primarily in those trades. Of the 5,575,000 dead- 
weight tons of American-flag tankers in active operation on July 31, 1955, 
4,220,000 tons, or 76 percent, were so operated. Modern warfare places heavy 
dependence upon petroleum products with which to prosecute land, sea, amd air 
operations, and tankers must be used to transport virtually ail of those com 
modities wnich are moved by sea. Since only 1,235,000 deadweight tons of tanker 
shipping were engaged in the foreign trade, of which 702,000 tons were operated 
in the nearby foreign trades, 1/ it is obvious that the continental United States 


1/ A substtial number of United States-flag tankers are operated in the 
nearby foreign trades only because they are used in the coastwise trade 
interchangeably. 
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domestic trades are of great importance to the national security as a major 
source of tanker carrying capacity. 


While the deadweight tonnage of tankers engaged in the coastwise and 
intercoastal trades has increased during the post-World War II period, the 
deadweight tonnage of the dry-cergo fleet has decreased and, as of July 31, 
1955, amounted only to 97,000 tons deadweight, or about 12 percent of the 
total active United States-flag dry-cargo tonnage which amounted to 8,182,000 
tons. In sharp contrast, the deadweight tonnage of such vessels on June 30, 
1939 comprised 2,565,000 tons deadweight out of a total of 5,395,000 tons, or 
47.5 percent of the total United States dry-cargo tonnage operated at that 
date in all seagoing trades. Since all the pre-World War II coastwise and 
intercoastal dry-cargo vessels were requisitioned by the government during the 
war, it is obvious that the prewar dry-cargo fleet provided a relatively large 
amount of shipping for wartime duty. The current decline in the size of the 
dry-cargo segment of the American coastwise and intercoastal fleets is of such 
magnitude that they can contribute only a relatively small amount of dry-cargo 
shipping to the military for wartime duty. 


2. Ready Availability of the Coastwise and Intercoastal Fleet. In 
addition to a nationa ense eo up mer -type ships which 
can be reactivated as a war progresses, the national security is dependent upon 
an adequate supply of ocean transport capacity in active operation composed of 
various types of seagoing vessels which would be available immediately upon the 
outbreak of hostilities. However, it is generally recognized that the United 
States will have difficulty in maintaining such a merchant fleet to meet imme- 
diate mobilization reqiirements. Consequently, this national security problem 
must be given careful attention so that the plans of the military authorities 
upon the outbreak of nostilities will not be thwarted by the lack of sufficient 
numbers and types of deep-sea vessels. 


tained in foreign areas. Such a policy requires the redeployment of larger 


numbers of men, supplies, and equipment during the initial phases of another war 


and places greater significance upon the problem of maintaining an adequate 
number of vessels of suitable types in a state of immediate availability. 


Coastwise and intercoastal shipping is extremely vital in any program 
developed to solve this problem. As these vessels are operated along the 
coast of the United States, their availability to lift early military cargoes 
outward from the United States is mech greater than that of ships laid nM 
reserve fleets or of a large proportion of the vessels engaged in the foreign 
trade which are likely to be located in foreign ports or areas far from the 
United States. Moreover, vessels engaged in trades close to the United States 
seaboard are more secure from enemy destruction or seizure than ships engagea 
in roreign areas located some distance away from our shores, 


3. Shi Modernization and sion. Modern and efficient ship- 
building and ship r es are ély essential to the national 
security of the United States. Their significance in this respect was amply 
demonstrated during World War II when, with the exception of British and 
Canadian yards, the yards located in the United States were the only worthwhile 
source of new ships to replace the thousands of vessels destroyed, to increase 
the water transport capacity required by the military in its prosecution of the 





The problem of maintaining an adequate nucleus of water transport capacity 
in active operation becomes more serious as fewer United States troops are main- 
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war, and to repair damaged ships. This situation could be repeated. Therefore, 
it is imperative that the United States shipbuilding and ship repair industries 
be supplied in time of peace with as many orders as are necessary to provide an 
adequate nucleus of modern and efficient facilities to build and repair the ships 
necessary in time of war and to employ the number and type of shipyard and ship 
repair labor needed for rapid expansion in time of military emergency. 


Under normal shipbuilding conditions, the American merchant marine is the 
only customer for the building of seagoing commercial ships available to ship- 
yards located in the United States. Ships operated under foreign-flag registry 
are built in foreign shipyards where costs are much lower than in American ship- 
yards. Cbviously, the size of the American merchant marine will determine the 
tlk of che tusiness available to shipbuilding and ship repair yards located in 
the United States -- the smaller the fleet, the less work that will be available. 
The yards are supported by ships engaged in both the domestic and foreign trades, 
but if the coastwise and intercoastal fleets do not prosper to any greater ex- 
tent than they have during the post-World War II period, fewer shipbuilding and 
ship repair yards will be in operation when needed during a national military 


emergency « 


he Development of Mili Ships. Modern warfare has greatly in- 
creased the need for fast seasel oe and Sintered in combat areas in order 
to obtain maximum logistic performance ani to reduce the length of time that 
ships and cargoes are subject to aamage or destruction in port. These problems 
now are of intense concern t) military authorities especially since modern 
weapons have become so singularly destructive. 


One of the approaches to the solution of this problem is the develop- 
ment of ships capable of transporting fully loaded combat and general-purpose 
vehicles which are moved into and out of ships under their own power and on 
their own wheels. Such vessel designs greatly expedite and facilitate cargo- 
handling time, decrease cargo-handling costs, and simplity the dispersal 
problem connected with cargo loading end discharging operations. 


Becamse of the competitive precsure exerted on coastwise and intercoastal 
freight rates by land transportation agencies and the increasing costs of water 
carriage, due especially to cargo handling, many operators in the United States 
continental seagoing trades have concluded that the traditional type of break- 
bulk package freighter in which cargo is handled piece by piece or on pallets 
is obsolete and that a new type of vessel must be constructed, incorporating tne 
plans and designs considered by the military authorities as necessary for their 
requirements. Such a ship using roli-on, roli-off or lift-on, lift-off methods 
will decrease the time required to load and discharge cargo, minimize longshore 
labor costs, and decrease pilferage and cargo damage. 


It is of great interest to the national security of the United States 
that one of the transportation requirements of the military authorities in- 
volving ships of this novel design should coincide with the impelling need for 
coastwise and intercoastal operation to achieve major cost reductions by using 
ships of the same design. This situation establishes the coastwise and inter- 
coastal trades as a low-cost natural laboratory for the development of such a 
ship design. Moreover, it is believed that the new type of ships, if successful 
commercially, will provide the military authorities with a very substantial 
number of rapid handling cargo ships which will be invaluable additions to the 
national defense potential. 





82 TRANSPORTATION POLICY 


5- Additional Ports and Transportation Facilities. Modern warfare is 
extremely destructive of Physical factitties and a great deal of attention has 
been given to the problems resulting from this condition by military authori- 
ties. Transportation facilities obviously are of principal importance to a 
country of continental proportions such as the United States and the successful 
prosecution of military operations is dependent upon transportation. Conse- 
quently, if our major seaboard ports and inland transportation centers are 
attacked successfully, alternate facilities will be highly desirable. 


Coastwise and intercoastal shipping can play an important part in pro- 
viding certain of the needed alternative facilities. It not only will be in a 
position to provide tor the movement of traffic in the domestic trades, but 
its existence during peacetime will provide the United States during an emer- 
gency with harbor and terminal facilities in the smaller port areas or in the 
areas a safe distance away from the major port areas. Such alternative trans- 
portation centers also could be used by vessels operating in the overseas trade 
until such time as the major ports are placea in usable condition. The devel- 
opment of ships operating on the roll-on, roll-off principle will decrease the 
need of coastwise operations having terminals in the immediate vicinity of 
large ports. Since the cargoes woula be loaded on wheeled vehicles, the 
terminalis tor these ships could be located reasonably tar from congested port 
areas which would be vulneraole in an atomic war. 


6. Su of Shipboard Personnel. Manpower requirements are increased 
substantially by military aemands tor a much larger fleet of naval and merchant 
vessels. This situation was experienced during Worla War II ana again during 
the 1950-1952 period wnen the Korean emergency and the European coal shortage 
required the United States to reactivate several hundred vessels from the re- 
serve fleet. This acute problem was overcome only with ditriculty and the 
United States Coast Guard was required to issue waivers permitting many seamen 
to sail in billets wnich called for higher ratings and licenses than they held. 
Nevertheless, a number of ships were delayed for lack of adequate manpower. 


The coastwise and intercoastal trades employ a substantial number of 
seamen. In addition, they have been responsible for the training of a large 
number of seamen who have left the sea for employment on shore, many of whom 
can be induced to return during a national emergency to man the greatly expanded 
naval and merchant fleets. In view of the acute difficulty of manning ,vessels 
during emergencies, it is apparent that a iarger continental domestic trade 
fleet will minimize the problem of manning vessels when such conditions arise. 


B. Importance of Coastwise and Intercoastal Shipping to the National Economy. 


The coastwise and intercoastal shipping industry has played an impor- 
tant part in developing the economy of the United States. It is an integral 
part of our national transportation system which, together with other trans- 
portation agencies, has been tuilt up over a long period of time. As a result 
of its close relationship to our over-all transportation system, its relationships 
to other transportation agencies are both complementary and competitive. The 
industry is complementary to the degree that it possesses a decisive cost advan- 
tage over other types of transportation agencies. It is competitive when its 
cost advantages are not so pronounced and it must compete with other types of 
carriers for the traffic. 
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As is characteristic of a dynamic economic society, material changes 
occur from time to time which have a distinct bearing upon the economic im- 
portance of any industry. Coastwise and intercoastal shipping is no exception 
to this rule as substantial changes have taken place in the volume and the 
composition of individual items of traffic which it has moved. However, it 
must not be assumed that because of these changes the continental domestic water 
trade, as a mode of transport, is no longer significant to the economy of the 
United States. Furthermore, it does not follow that such changes, particularly 
those of an adverse nature, are permanent. 


1. Economy of Tr ortation. The current importance of coastwise and 
intercoastal Sete to the economy of the United States is clearly evi- 
dent in the transportation of goods and commodities in which water carriers 
possess a definite cost advantage over competitive land transportation carriers. 
Such a condition exists in the movement of tulk commodities. With the exception 
of bituminous coal shipments moving along the Atlantic coast, which have de- 
creased because of competition with other types of fuel, bulk commodities such 
as petroleum, petroleum products, sulphur, and phosphate rock, are moving in 
the domestic fleet in record volume. As a consequence, many industrial or- 
ganizations, such as oil refineries and fertilizer plants, have been located 
at the seaboard to take full advmtage of low-cost water transportation. 


2. Location of Industry. A number of elements are responsible for the 
location of in es all of which are relative to each other. Transportation 
rates are one of those elements, but they are not always the controlling factor. 
Other elements such as power costs, or low wage rates, or the presence of an 
adequate supply of skilled labor may be more important. However, there is one 
group of industries whose location is strongly influenced by transportation 
costs -- the industries whose location depends upon the relationship between 
rates on raw materials and rates on finished products manufactured from those 
raw materials. To be more specific, if rates on raw materials are high in re- 
lation to the rates on the finished product certain industries will tend to 
locate near the source of their raw materials. Conversely, if raw material 
rates are low in relation to the rates on finished products, industries will 
tend to locate near the market for their products. As a result, the low rates 
charged by domestic water carriers have been significant in the location of 
certain industries near their markets such as oil refining and fertilizer 
nanufacturing. 


3- Extension of Market Areas. Low transportation rates are an impor- 
tant factor In determining the size of the market available to a particular 
concern. While this condition is true of high-valued goods to a certain degree, 
it is of more direct importance in the marketing of low-valued commodities which 
cannot pay a high transportation rate. In this connection joint rail and water 
rates are significant in widening the market area. As a result of water trans- 
portation, certain items can be moved for very long distances. For example, 
iron and steel products still move in substantial volume from the East Coast to 
the West Coast of the United States and lumber moves in the opposite direction. 
Common carriers operating between United States Atlantic Coast ports maintain 
joint through rates applicable via all-water or rail-and-water routes on traffic 
moving between Eastern territory and Southern and Southwestern territories that 
generally are differentially lower than corresponding rates applicable via all- 
rail routes. The water rate structure on commodities moving between Atlantic 
and Gulf ports is somewhat similar to that existing in the Atlantic coastwise 
trade although the "spread" between the joint rates and the all-rail rates for 
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the Atlantic-Gulf routes is somewhat greater than the differentials maintained on 
the Atlantic Seaboard. Such lower rates are helpful in providing wider markets. 


lh. Port Traffic. While a large portion of the traffic moving through 
ports of the United States is classed as foreign trade, a large amount of traffic 
also originates at United States ports and is destined to other United States 
ports. This situation prevails not only at the smaller ports, but also at the 
larger ports including New York, Boston, Philadelphia, Baltimore, New Orleans, 
Los Angeles, San Francisco, Seattle and others. Coastwise and intercoastal trade 
is therefore of decided interest to many ports of the United States and an impor- 
tant source in increasing the amount of traffic moving over their port facilities 
and in providing employment for many of their citizens. 
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II. STRENGTH AND WEAKNESS OF THE DOMESTIC MERCHANT FLEET 


The coastwise and intercoastal trades, taken as a whole, cannot be 
considered a sick industry. Total traffic, due largely to the movement of 


etroleum, has enjoyed a substantial, long-term growth and is currently at 
its highest levels. , ” 


The improvement in the volume of coastwise ami intercoastal traffic 
since World War II, however, has not been uniform as to type. Passenger, 
ship transportation as such has been abandoned and the volume of package 
freight has decreased sharply. On the other hand, bulk cargo shipments 
excluding coal, both dry and tanker, have increased in volume. Bulk cargoes 
are principally industrial or proprietary in nature while package freight 
operations are largely of the commen carrier type. Vessels transporting 
bulk cargoes have been able to meet the competition of inland carriers in 
part by the adoption of technological improvements in loading and discharg- 
ing methods and equipment, but the break-bulk trades have not been able to 
obtain comparable results. 


An analysis of the size and composition of the coastwise and inter- 
coastal fleet, and of its traffic patterns, is given below: 


A. Size of the Coastwise and Intercoastal Fleet 


The changes that have occurred in the number and deadweight capacity 
of ships employed in the coastwise and intercoastal trades since World War II 
are shown in Table 1. Significant highlights are as follows: 


Between 1939 and 1954, the total number of ships of all types 
declined fram 675 to 377, or hk percent. 


The decline in total deadweight tonnage, however, amounted to 
only about eight percent, or from 5,833,000 to 5,377,000 tons. 


During this same period, there was a slight reduction in the 
number of tankers from 297 to 273, but the deadweight tonnage 
of this category increased from 3,268,000 to 4,309,000 tons, or 
32 percent. 


The dry-cargo ships in these trades decreased both numerically 
and in aggregate tonnage. In 1939, there were 350 ships in the 
dry-cargo group, whereas in 195) this number had declined to 10h 
ships, a reduction of 70 percent. Deadweight tonnage of dry- 
cargo ships decreased from 2,);,000 to 1,067,000 tons, or 56 
percent 


The average deadweight tonnage per ship, both dry cargo and tanker, 
has increased substantially. This is due primarily to the fact 
that the war-built ships that now make up the greater part of the 
fleet are larger than their prewar counterparts. In the case of 
the tankers, part of the increase in average deadweight is due to 
the postwar construction of supertankers with deadweight ranging 
from around 18,700 to 32,500 tons. 
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TABLE 1 


UNITED STATES-FLAG OCEAN-GOING SHIPS ACTIVELY EMPLOYED IN THE 
COASTWISE AND INTERCOASTAL TRADES OF THE UNITED STATES 
BY NUMBER, DEADWEIGHT TONS AND GENERAL VESSEL TYPE 
BY YEARS, 1933-1939 AND 1948-195) 


(Thousand Gross Tons and Over) 


Se res hat aaa a ee eee a 


© Ships Tankers 
verage Wo. Total Average 
d.w.t. d.w.t. d.w.et. d.w.t. 
(000) 000) 


De Tce ae core 


2,198 9,982 
1,769 10,087 
2,231 10,012 
2,549 10,076 
2, 5uk 10,956 


2,062 10,950 
2 balls 11,003 


Qawmw aero Oo mM ot ot HSH 


10,138 


14,284 
14,856 


* As of June 30 for years 1933-39, inclusive, and as of December 31 thereafter. 
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None of the 28 combination ships in the 1939 coastwise and 
intercoastal fleet were replaced after World War II. 


Tables 2 and 3 show that the postwar coastwise and intercoastal fleet 
no longer comprises the major part of the U. S. merchant marine, as it did 
vefore World War II. Before the war (1933-1939 average), 5 percent of the 
ships in active service were in the coastwise and intercoastal trades, as 
opposed to 46 percent in the offshore trades. Since the war (198-195) 
average), only 35 percent have been engaged in the coastwise and intercoastal 
trades, as opposed to 65 percent in foreign trade. 


In terms of deadweight tonnage, 0 percent of the prewar seven-year 
average was engaged in foreign trade and 60 percent in coastwise and inter- 
coastal trades, The postwar average shows an exactly opposite distribution, 
namely, 60 percent foreign and 0 percent domestic. 


Military planners have evolved a formula for measuring the relative 
lift capabilities of the various types of ships in the merchant fleet in 
terms not only of numbers of ships and deadweight tonnage, but also applying 
the factors of speed and port time. By this formula, the percentage re- 
lationship of any given type of ship or of a group of ships of various types 
can be established in terms of "notional" ships (Liberty in dry cargo and T2 
in tanker). While any such broad formula may not be strictly accurate when 
used in measuring ships in a particular service because of variations in 
length of voyage and proportion of in-port time, the "notional" ship concept 
does provide a better measure of lift capabilities, especially from a defense 
point of view, than does a straight comparison of either numbers of ships or 
deadweight tonnages. 


In somne of "notional" ships, the total coastwise, intercoastal and 
noncontiguous 1/ fleet has increased from 521 ships in 1938 to 539 in 195k. 
Within this total, however, the dry-cargo segment has declined from 318 
"notional" ships in 1938 to 161 in 1954, or a reduction of about 50 percent. 
The tanker segment has grown from 203 notional ships in 1938 to 378 in 195h, 
an increase of 86 percent. 


Be Speed and Age of Ships in the Coastwise and Intercoastal Trades 


A comparison between prewar and postwar ships in the coastwise and 
intercoastal trades in terms of age and speed is given in Table 4. In 
brief summary, this table reflects the fact, first, that the war-built 
tankers had somewhat higher speeds than their prewar counterparts, while the 
average speed of the freighters was unchanged; and second, that the age of 
the ships in these trades has been determined generally by the period during 
which large numbers of ships were constructed for war purposes, Between the 
two World Wars, the coastwise and intercoastal fleet consisted mainly of ships 
built during World War I. Since 195, the fleet has consisted primarily of 


$s no ormation is av e on en cation of tankers 
noncontiguous trades in 1936, this cuauaanhen necessarily includes all 
ships, dry cargo as well as tanker, in these trades. 
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TABLE 2 


TOTAL NUMBER OF UNITED STATES-FLAG OCEAN=GOING MERCHANT SHIPS 
ACTIVELY EMPLOYED IN THE FOREIGN, COASTWISE AND INTERCOASTAL 
TRADES OF THE UNITED STATES BY YEARS, 1933-1939 AND 19)8-195h« 


(Thousand Gross Tons and Over) 


Year 


1933 
193k, 
1935 
1936 
1937 


1938 
1939 


Average 
Percent 


198 
19449 
1950 
1951 
1952 


1953 
1954 


Average 
Percent 


* As of June 30 for years 1933-39, inclusive, and as of December 31 
thereafter. 


1/ Noncontiguous excluded, 





TRANSPORTATION POLICY 


TABLE 3 


TOTAL DEADWEIGHT TONNAGE OF UNITED STATES=FLAG OCEAN-GOING MERCHANT 
SHIPS ACTIVELY EMPLOYED IN THE FOREIGN, COASTWISE AND INTERCOASTAL 
TRADES OF THE UNITED STATES BY YEARS, 1933-1939 AND 1948-195)+ 


(Thousand Gross Tons and Over) 


Coastwise 
Foreign and Intercoastal 
Year Trade Trades 


1933 335k 4,614 
1934 3, Tals 4408 
1935 3,646 44,880 
1936 3,611 5,417 
1937 3,572 5,939 


1938 3, 288 4,983 
1939 2,686 5,833 


Average 3, 41h 5,153 
Percent 9 60 


1948 9,986 4,829 
1949 386 7,758 
1950 6,60h 
1951 12,255 
1952 6,877 


1953 6,584 
195 6,740 


Average 8,115 
Percent 60 


ee 
4 
a 
2 
2 
$ 
2 
1 
F 
Ps 
q 
a 
Yi 
i 
i 
| 
am 
a 
Re 


Tee: 


* As of June 30 for years 1933-39, inclusive, and as of December 31 
thereafter. 


Fears 


1/ Noncontiguous excluded, 
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TABLE ) 


UNITED STATES OCEAN-GOING MERCHANT SHIPS ACTIVELY EMPLOYED IN THE 
COASTWISE AND INTERCOASTAL TRADES OF THE UNITED STATES BY 
DESIGN TYPE AND PRINCIPAL CHARACTERISTICS 


(Thousand Gross Tons and Over) 


Design Type 


EC2-S-Cl 

EC2=-S—AW1 
ZET1-S-G3 
VC2-S-AI2 
VC2-S-AP3 


C1-B 
C2-S-El 
C2=S-AJ1 
C2F 
C3=-S—A2 


Ch-S-AL, 
CL-S=BS 
Cl=M-AV1 
Cl-MT-BU1 
1G=-M-Al 


R1-S-BH1 - 
E.F.C.# 231 
Built under 1920 Act# 7 
Built under 1928 Act# 2 
Private construction*® 131 


Foreign construction* 11 
Former L.S.T.# - 


Total dry cargo 382 
Average dry cargo - 


33 
19 


2 
1 
8 


Sez Cargo 


2,680 
1,250 
6,484 


5,310 


6,735 


No. of oe a 


ht Tons 
C. 


10,800 
10,600 
10,800 
10,850 
10,850 
10,700 
9,441 
12,515 
13,498 
3,787 
3,900 
4, 843 
11,200 
11,800 
4,850 
4,100 


10,16) 


Age 


Speed in 
Knots 


# Average of present actual-—-different from design type by reason of post- 


construction changes. 





Brrr es 


BHHONsS 


owe 


TRANSPORTATION POLICY 91 


Table -ontinued. (United States Ocean-Going Merchant Ships Actively 
Employed in the Coastwise and Intercoastal Trades of the United States by 
Design Type and Principal Characteristics—-Thousand Gross Tons and Over) 


heb ibd aes tices Boas ea 


Speed in 


Desi No. of Ships Deadweight Tons A Knots 
ee ee Se ei ee 


Tankers 


15,850 1 
16,765 ly 
16,015 15 
18,500 1 
23,000 1 


17,575 
10,800 
5,300 14 
1,483 10 
1,450 10 


10 
- 10 
« 17 


T2-or T2A 
T2-SE-Al 
T3-S-Al 
T3-S-BF1 
13-S-8Z1 


wG 


RPRMwWR WRN WR RP we Boe OOL 


T3=M-AZ1 
ZET1-S-C3 

Cl-A (converted) 
Tl-M-Al 

T1-M-A2 


T1l-M-8T1 
Tl-M-BT2 
Super tankers 


10,522 11 
1,465 10 
11,913 ly 
11,089 14 
- 10 


E.F.C.# 93 
Built under 1928 Act» 2 
Private construction® 212 
Foreign construction# 6 
Former L.S.T.# - 


@ 


Total tankers 


Average tankers 11,200 sy 


Total dry cargo 
and tankers 


Average dry cargo 
and tankers 8,967 14, 260 19 11 12 14 


GK S Cb 


* Average of present actual—different from design type by reason of post- 
construction changes. 


Sen Maersk cacao 


78456 O—5é6—pt. 1——7 
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ships built during World War If. While the second World War ended in 195, 
delivery of ships continued into 196. Thus, the fleet's average age of 12 
years, as of December 31. 195, approximately eouals the number of years 
since the midpoint of shipbuilding during the last war. 


Ce Nature of the Transportation Service Offered 


The coastwise and intercoastal shipping industry is comprised of some 
seventy operators. Although a few companies have both dry-cargo ships and 
tankers, the companies are about equally divided between dry-cargo ship 
operators and tankship operators. The tanker companies, however, operate 
much the greater number of ships—-273 tankers versus 104, dry-cargo ships as 
of December 31, 195k. 


Nearly all tankers regularly in coastwise and intercoastal service 
are owned by the major oil producing and marketing companies or by inde- 
pendent owners chartering tonnage to the majors. A few transport firms hold 
themselves out to render such transportation services on a contract basis. 
There are no common carriers. Section 303(d) of the Interstate Comnerce Act 
provides that, "Nothing in this part shall apply to the transportation by 
water of liquid cargo in bulk in tank vessels ....." In other words, the 
tanker portion of the coastwise and intercoastal transportation business is 
essentially a private industry carrying its own goods and is exempt from the 
regulation of the Interstate Commerce Commission. 


As opposed to the tanker operation, the dry-cargo section of the 
coastwise and intercoastal business is mostly one of common carriage--about 
one-half of the companies and about two-thirds of the ships being so engaged. 
The other half of the dry-cargo operators have about one-third of the ships, 
a few are in contract-carrier service and the remainder are in "exempt" 
service, ‘y-cargo carriers are exempt from I.C.C. regulation if they carry 
no more than three commodities at a time. Such commodities are mostly coal, 
sulfur and fertilizer materials, 


In summary, in coastwise and intercoastal shipping virtually all of 
the tanxers and abcut one-third of the dry-cargo ships are in other than 
common-carrier service. 


1. Prewar and Postwar Traffic. Except during World War II, when 
virtually all of the ships in domestic service were requisitioned by the 
Covermment for use elsewhere in the national defense effort, the total coast- 
wise and intercoastal traffic has gradually increased in volume. Following 
World I the total traffic increased until by 1939 it totalled 135 million 
tons. y For each of the years 1950-1953 the total has been around 155 


million tons. For these and other semmage figures, see Table 5; for per- 
centage distribution figures, see Table 


I7 All cargo tonnage figures: (1) are in tons of 2,000 pounds; (2) exclude 


: carryings in ships of less than 1,000 ume tons; and (3) enelashe non= 
contiguous trade. 
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2- The Decline of D rgo Carriage. In the coastwise and inter- 
coastal trade, carryings in Teyoorg vessels have not kept pace with the 
traffic in tankers, 


Table 5. Cargo Carried by Dry-cargo Ships and by Tank Ships in 
Coastwi3e and Intercoastal Commerce end in the Foreign Trade of the U. S. 


During 1939 and 1953--in Millions of Tons of 2,000 Pounds 


Area of Trade Total ae <a Tanker 


Coastwise and Intercoaste. & 93 


Foreign Trade of the U. S. 34 
(Vessels of all flags) 


Table 6. Cargo Carried by Dry=-cargo Ships and by Tank Ships in 
Coastwise and Intercoastal Commerce and in the Foreign Trade of the U. S. 


During 1939 and 1953—in Percentage Terms 


1939 1953 
Total Dry-cargo Tanker Total Mry-cargo Tanker 


Coastwise and Intercoastal 100 31 69 100 12 6e 


Foreign Trade of the U.S. 100 62 38 100 57 43 
(Vessels of all flags) 


From a figure of forty-two million tons in 1939, dry-cargo coastwise 
and intercoastal carryings continually declined, reaching eighteen million 
tons in 1953. Tanker traffic in this same segnent of trade increased from 
93 to 137 million tons in 1953. The distribution in 1939 was 31 and 69 per- 
cent dry-cargo traffic and tanker traffic, respectively. By 1953, the 
decline in dry-cargo carryings plus the increase in tanker traffic changed 
the distribution figures to 12 percent dry-cargo and 88 percent tanker. 


Attention should be directed to the decided increase in the trans- 
portation of chemicals and related products by liquid -cargo ships. The 
movement of this commodity group, comprised mainly of coal tar and industrial 
chemicals in tanker ships, gradually increased from 650,47 tons in 1950 to 
1,532,927 in 1953. The dry-cargo transportation of chemicals and related 
products, consisting largely of phosphate fertilizer materials, amounted to 
slightly over two million tons annually during the period 1950-1953. 


3. The Decline of Cargo Carried by Common Carriers. There follows 
a breakdown of cargo traffic carried in 55 in the coastwise and inter- 


coastal trades by each type of water-carrier service. 
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Cargo tons carried in coastwise ami intercoastal trade ...... 154,92h,48h 


In tank ships SCC SEHETEEEHEHEEEEE EEE EE EEE 136,561,153 
In dry-cargo ships Seeeeeeeeeeeeeeeeeeeeeeee 18,363,331 


By industrial or private 
carriers seeeereeeeeeeeeeeeee 11,792,272 


By common carriers ...eseees 5,805,652 
which are in domestic 
service only eee 5,487,791 


which are in foreign 
and domestic 
SETVICE s.ecccee 317,861 


By irregular carriers 765,407 


On the basis of the cargo breakdown, the following points can be made: 
a. All of the cargo carried by common carriers was dry cargo. 


b. The 5,805,652 tons carried by common carrier was 32 percent of 
the total of dry cargo carried. 


Approximately one-half of the dry-cargo operators are in common- 
carrier service, own two-thirds of the dry-cargo fleet and 
carry one-third of the total domestic dry-cargo traffic. 


The summations to follow of the principal commodity items transported 
within each domestic trade segment are for calendar year 1953 and have been 
abstracted in the Maritime Administration from data gathered by the Department 
of the Army, Corps of Engineers, The data for 1937 appeared in Appendix ), of 
"Economic Survey of Coastwise and Intercoastal Shipping," a publication issued 
in 1939 by the United States Maritime Commission. 


lh. Atlantic Coastwise. The dry-cargo Atlantic coastwise trade in 1953 
totaled 7,515,217 tons, over 93 percent of which consisted of bulk movements 
of coal, Of the remaining tonnage, the commodity group of wood and paper con- 
tributed less than three percent, and metals and manufactures less than two 
percent, General cargo dropped from approximately five million tons in 1937 
to less than 400,000 tons in 1953. The bulk coal trade, which comprised 
approximately 68 percent of the 1937 traffic, decreased from 17 million to 7 
million tons over the same period. 


Since 1937, the movement of petroleum and other tanker commodities be- 
tween ports along the Atlantic coast has doubled. 


The decline in coal shipments and the rise in tanker traffic may be 
attributed primarily to the substitution of oil for coal as household and 
industrial fuel. Presumably the land carriers absorbed the greater part of 
the 4.6 million tons of prewar general cargo traffic lost by the deepwater 
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Atlantic coastal lines, but there are strong indications that a not incon- 
siderable portion of this traffic has been taken over by the barge lines and 
shallow-draft self-propelled vessels operating on intracoastal waterways. 


It is impossible to measure with any degree of accuracy the amount of 
intracoastal waterway traffic that can be considered directly competitive with 
the offshore coastwise trade. Some of this traffic is clearly noncompetitive, 
in that it begins or ends at points that cannot be served by coastwise 
shipping, for either physical or economic reasons. The annual reports of the 
Corps of Engineers, however, give a breakdown of intracoastal waterway traffic 
figures that segregates through traffic from traffic originating or terminat- 
ing within each segment of waterway for which data are reported. It is a fair 
assumption that a large part of the through traffic on an important segment of 
waterway is directly competitive with the long-haul coastwise trade, 


One such segment is the Atlantic Intracoastal Waterway between Norfolk, 
Va. and the South Carolina State line. The Corps of Engineers Report for 1953 
shows that in that year the through traffic on this section of the waterway 
amounted to 1,247,771 short tons, exclusive of some 278,000 tons of inbound, 
outbound and local traffic in the area, 


Of the 1,247,771 tons of through traffic, about 299,000 tons consisted 
of petroleum products. The remaining 919,000 tons could all be classed as 
general dry cargo. The greater part of this, about 700,000 tons, consisted of 
pulpwood and paper products, the pulpwood moving south and the products north. 
The balance of 249,000 tons was made up of a variety of products including sub- 
stantial amounts of soybeans, salt, sand and gravel, steel mill products, 
industrial and miscellaneous chemicals, and phosphate fertilizer materials. 


By this measurement, it appears that intracoastal waterway traffic in 
general dry cargo is somewhat more than twice as large as the deepwater 
Atlantic coastwise traffic. All of the through traffic on this section of the 
waterway may not be directly competitive, but some of it is; and it must be 
remembered that there are other parts of the waterway further north, such as 
the run from Camden or Wilmington down the Delaware, through the canal and via 
the Chesapeake to Baltimore or Norfolk, which are known to carry other traffic 
in direct competition with the coastwise trade, In any event, it is clear that 
the intracoastal waterway general dry-cargo business on the east coast is con- 
siderably larger than the coastwise business. 


There is evidence also that intracoastal waterway traffic has increased 
considerably since World War II. Without a breakdown segregating through 
traffic, the Corps of Ingineers reports that traffic of all kinds on the Nor- 
folk-North Carolina stretch of the waterway increased from 873,063 tons in 
1947 to 1,525,561 tons in 1953. 


5S. Atlantic-Gulf. The coastwise commerce moving between the Atlantic 
coast and Gul! coast has probably maintained greater consistency over a period 
of years than have other segments of coastwise trade. The only downward trend 
has been a slight tapering off in tanker carryings from the 1951 figure of 
87. million tons to 8,0 million tons in 1953. Since the 1953 tonnage is 
still greater than that of 1950 and at ieast 0 percent higher than that of 
1937, it seems reasonable to conclude that the 1953 decrease in petroleum 
products was largely due to the increased importation of fuel and crude oils 
during the past few years, 





96 TRANSPORTATION POLICY 


Sulfur and phosphate fertilizer materials amounted to nearly 59 percent 
of the 4,499,138 dry-cargo tons transported in 1953. In 1937, the Atlantic- 
Gulf coastwise dry-cargo carryings of these two bulk commodities comprised 
about 40 percent of the 4.1 million tons carried. 


Although the general cargo content of this trade remains as diversified 
as it was during the prewar years, the volume has been reduced considerably 
by the elimination of a few specific items from water-borne commerce. The 
largest single item to disappear is that of copper and copper products, 
amounting to 283,019 tons in 1937; a substantial amount of flour and meal 
(116,327 tons) was transported from the Gulf coast to the Atlantic coast in 
1937, and this item also does not appear in 1953. In the instance of copper, 
queries were made (a) to determine if similar tonnages had been diverted to 
land transportation, or (b) to establish that the commodity was no longer 
available for transportation between Gulf and Atlantic areas. This movement 
has been captured by rail transportation; the same may have occurred in the 
case of flour and meal, 


In contrast to the disappearance of some commodities from this area of 
intercoastal trade, a study of operations shows some encouraging trends among 
the numerous commodities remaining in the trade. The 1953 carryings of rice, 
synthetic rubbers and industrial chemicals exceeded those before the war. A 
percentage breakdown of the principal commodities transported during 1953 in 
dry-cargo ships, in order of tonnage importance, lists: sulfur, 30.5 percent; 
phosphate fertilizer materials, 28 percent; industrial chemicals, 9.3 per- 
cent; paper, related products, and manufactures, 5.9 percent; rolled and fin- 
ished steel mill products, 3.1 percent; and all other commodities, 229 per=— 
cent. Four of these commodity groups reached their maximum figures for the 
postwar period; namely, animals and animal products; vegetable products, 
inedible, except fibres and woods; wood and paper; and machinery and vehicles. 


6. Gulf Coastwise. From the available prewar statistics portraying 
the water-borne commerce confined to the domestic ports on the Gulf of Mexico, 
there appear to have been no extensive operations at that time in dry-cargo 
ships. In 1937, the deep-sea commodity movement totaled less than a million 
tons after excluding approximately ten million tons of petroleum products 
presumably carried in tanker ships. About one-half of the other-than- 
petroleum tonnage consisted of bulk movements of limestone and shale, sulfur, 
phosphate materials, and miscellaneous nonmetallic minerals. The remaining 
traffic of less than 500,000 tons was comprised of unclassified merchandise 
and other general cargo commodities, 


Tanker tonnage during the period 1950-1953 continued to be near ten 
million tons annually. By 1950 the carryings of dry-cargo ships had dropped 
to 518,95 tons, 8 percent of which consisted of phosphate fertilizer 
materials and sulfur. By 1953 the Gulf coastwise dry-cargo trade reached a 
low of 252,770 tons. In view of the fact that 90 percent of this amount was 
made up of phosphate fertilizer materials (85.7%) and sulfur (4.6%), little 
tonnage remained to ships seeking general cargo. 


The declining trend of general cargo traffic is contrary to the in- 
dustrial and economic expansion of the entire Gulf coast area. As in the 
Atlantic coastwise trade, the amount of traffic carried on the Gulf intra- 
coastal waterway is impressive as compared to the deepwater coastwise traffic. 
Qn the Gulf coast, however, it is even more difficult to measure or identify 
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anounts or areas of direct competition between the two channels of transpor- 
tation. In other words, a major factor in the location of new industrial 
plants along the Gulf intracoastal waterway was obviously the economy of trans- 
portation via waterway direct to and from the immediate vicinity of the plants. 
Most of the new traffic generated by this development was never carried by 
deepwater coastwise ships, and cannot be considered competitive. The water- 
way service in this area is, in effect, a door-to-door service somewhat simi- 
lar to the inland service provided by railroads and trucks, and for the most 
part it is simply not available to, or suitable for, the coastwise trade. 


The volume of deepwater Gulf coastwise dry-cargo traffic was never 
large. It is a fair assumption, however, that some part of the decline in 
this traffic is due to absorption by the far larger and expanding intracoastal 
waterway system. 


As an indication of the volume of traffic carried on the Gulf intra- 
coastal waterway, the Corps of Engineers Report for 1953 shows that vessel 
traffic (everything but rafted logs) on the Lake Charles Deepwater Channel, 
i increased from 8.5 million tons in 197 to 16.2 million tons in 
19536 


The 1953 total was almost 100 percent through traffic. Crude and 
refined petroleum products accounted for about 11.7 million tons. The remain- 
ing 4.5 million tons may be considered dry cargo, with exceptions for certain 
industrial chemicals ami coal-tar products, totaling approximately one million 
tons, some part of which was carried in liquid bulk. The other major items 
were 1.2 million tons of crude sea shells, another 1.2 million tons of iron 
and steel scrap and metal products, 430,000 tons of sulfur and 235,000 tons 
of wheat. 


7 Pacific Coastwise. The Pacific coastwise domestic trade has 
generally followed the pattern of other segments of the coastwise shipping 
industry. Annual increases in tanker c S, predominantly of petroleum 
origin, occurred in each of the years 1950-1953. Liquid cargo carried by 
tankers during 1953 amounted to 28,949,209 tons, which appears to be the max- 
imum tonnage recorded for this type of transportation. An estimate of liquid 
cargoes hauled on the Pacific coast during 1937 does not exceed one-half of 
the 1953 tonnage. 


The dry=cargo tonnage in 1937 has been estimated et 3.7 million tons 
as compared with an approximate 1.5 million ton annual average for the four 
postwar years for which data are presently available. The dry-cargo carry- 
ings in 1953 totaled 1,537,322 tons; of this amount about 95 percent was 
made up by four bulk-type commodities: namely, lumber 53.9 percent; build- 
ing cement 21.3 percent; salt 12.1 percent; and standard newsprint 
7.6 percent. The present situation bears resemblance to that of the Gulf 
trade in the limited quantity of general cargo freight available for berth 
service transportation of such commodities as grains, flour, canned goods, 
iron and steel manufactures, and general merchandise. These commodities, 
which had provided substantial tonnage for the prewar trade, virtually do 
not appear in recent data. 


8. Intercoastal (via Panama Canal). A means of direct intercoastal 
domestic water-borne commerce was made possible by the completion in 191) of 
the Panama Canal and the resulting elimination of cargo trans-shipments 
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across the Isthmus by rail. The resulting low cost of water transportation 
quickly attracted the marketable products of the widely=-separated coastal 
areas. Prior to World War II, the volume of trade had grown to an approxi- 
mate level of 11 million tons in 192k and then varied between 6.) and 8.9 
million tons until its suspension during the war. 


The prewar expansion of the petroleum industry in the areas east of the 
Panama Canal caused a major portion of the decline in eastbound canal tonnage. 
Postwar tanker carryings eastbound almost ceased, except in 1950 when an un- 
usually large surplus of specific petroleum oils was moved to the Atlantic 
coast. The gradual increase in westbound tanker commodity tonnages, which 
include chemicals and related products, discloses an encouraging four-year 
trend. It is not expected, however, that the intercoastal tanker traffic will 
again be an important proportion of the trade, unless a significant change in 
the present sources of petroleum products occurs. 


Of greatest importance to the intercoastal trade are the services 
offered by the dry=cargo carriers. In 1953, approximately one-fourth of the 
domestic coastwise and intercoastal dry-cargo tonnage was in this intercoastal 
service, The data contained in Table 7 show tonnage figures for commodity 
groups for the years 1939, 199 and 1953. The total figure for 1953 is about 
four and one-half million tons—a decline of 38 percent from 1939 but an in- 
crease of 18 percent over 199, 


Lumber continues to be the most important commodity group eastbound. 
Cnly one commodity group showed an increase in traffic, 1939 to 1953. This 
increase, both eastbound and westbound, in machinery and vehicles, was very 
slight, both in total and in the extent of the increase. 


Study of itemized commodities indicates a trend toward fewer items. 
In this respect, the intercoastal trade is slowly assuming a similarity to 
the bulk=type transportation that has become dominant in the coastwise seg- 
ments of domestic deep-sea commerce. 


For the year 1953 the commodity groups of wood and paper, and vege- 
table food products and beverages comprised over 93 percent of the 2,559,045 


tons transported eastbound. Further, the seven principal eastbound items in 
order of volume are contained within the above two groups and represent 
approximately 90 percent of the total. These items and their eee of 
the total eastbound movement are as follows: lumber and shingles, 59.8; 
vegetables and preparations, canned, 9.5; fruits and preparations, canned, 
9.1; wood pulp, 3,3; groceries and food, 2,5; fruits and preparations, dried, 
2.3; and paper and manufactures, 1.9. 


Somewhat greater diversity exists in the westbound trade. In 1953, 
six of the ten commodity groups made up approximately 93 percent of the 
1,999,839 tons moving westbound. 


Although the total eastbound tonnage is greater than that moving west- 
bound in the intercoastal services, berth service carryings of the westbound 
segment exceed those carried eastbound due to the nature of the commodities 


carried. 
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D. Analysis of Operating Costs of Selected Dry-Cargo Operators 


Examination of the operating revenue and expense statements of dry- 
cargo shipping companies in the coastwise and intercoastal trades reveals a 
very mixed pattern. Some companies engage in such activities as terminal, 
towage and lighterage, or stevedoring operations, as well as carrying freight. 
Some operate ships chartered from others, and some charter their ships out. 
Other factors affecting the operating formula include the types of ships used, 
the cargo consist, the routes served, the extent of participation in offshore 
trades, and the proprietary relationships of the operators. 


The dissimilarity between operations limits the areas in which general 
or significant statistical comparisons can be made. With the qualification 
that all measurements are merely broad indicators of a general situation, 
however, some information pertinent to the aims of this study can be obtained 
from a selective analysis of certain key elements of income and expense. 


The analysis that follows is based on operating data submitted to the 
Interstate Commerce Commission by coastwise and intercoastal shipping compa- 
nies subject to regulation. While the data are open to public inspection 
and are, in part, published in I.C.C. quarterly and anmal reports, the 
identification of individual companies is avoided here. Without full expla- 
nation of all the circumstances causing variations between operations, direct 
comparisons would be subject to possible misinterpretation. 


There is an interesting general similarity of pattern in the relation- 
ships between certain key factors—labor expenses and freight revenue—among 
operators known to be engaged in carrying break-bulk dry cargo as an im- 
portant part of their business. Labor expense includes shipboard wages and 
cargo expense and, as used here, wages include payroll taxes and welfare 
contributions. In the following tabulation, nine operators are listed in the 
order of their total labor expense ratios to freight revenue: 


1953 Labor mses in Cents per Dollar of Freight Revenue 
ec ers © 0 
3 se ercoa es 


Primary 
e of ration Wages Cargo Expense Total 


Intercoastal 14.6 72.5 
Coastwise 18.7 67.5 
Intercoastal 22.8 66.4 
Intercoastal 16.9 65.2 
Mainly Noncontiguous 18.8 63.2 
Intercoastal 18.8 61.7 
Intercoastal 14.7 57.9 
Intercoastal 15.4 49.5 
Mainly Foreign 
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The general characteristics of the above pattern are a narrow range 
of variation in wages and a much wider range cf variation in cargo expense. 


Except for one operator with a wage cost of 22.8 cents per freight- 
revenue dollar, the range in wages is between 1.6 and 18.8 cents, or 
approximately four cents. The range in cargo expense, however, is fran 25.1 
to 57.9 cents, or almost 33 cents. It should be noted that the measurement 
of wages in terms of freight revenue produces doubtful results for purposes 
of comparison to the extent that wages are affected by chartering operations. 
If a company obtains freight revenue from the operation of time or voyage- 
chartered ships, the wages are paid by the omer of the ship and are hidden 
in the operating statement under the heading of charter expense. The owner, 
however, reports wages not only for the ships he operates himself, but also 
for the ships he has chartered to others. In either case, the relationship 
of wages to freight revenue is distorted. One intercoastal operator, for 
example, not included in the tabulation, operated entirely with chartered 
ships in 1953, and reported a wage bill of zero. Seven of the nine operators 
in the atove tabulation used chartered ships for part of their 1953 opera- 
tions and three of the seven also chartered ships to others in that year. 

The fact that there is some degree of error in the wage ratios shown is 
recognized, but there is no way by which the error can be measured, nor can 
it be determined whether the indicated range of wage ratios would be in- 
creased or decreased if the error were eliminated. 


All ratios of expenses to revenues are affected also by the freight 
rate structure of the individual operator. For example, two companies could 
operate identical ships, pay identical wages in dollars, and carry identical 
amounts of payable tons of cargo, but if one carries high-rate and the other 
low-rate cargo, the first will have a lower wage ratio to freight revenue 
than the second. 


The lower costs of stevedoring in foreign as compared to domestic 
ports is responsible, at least in part, for the relatively low cargo costs 
of the last operator on the list, most of whose freight revenues were 
foreign. No conclusions are warranted as to the reasons for the variations 
in cargo costs shown. In summary, the above tabulation indicates that from 
one-half to three-fourths of total freight revenues are dispensed for crew 
wages and cargo expenses. 


When we examine the labor cost relationships of operators that can- 
not be classified as break-bulk carriers we find a different and more varied 
pattern, as shown below: 


1953 Labor enses in Cents per Dollar of Freight Revenue 
ers of other re 
n the Coastwise ntercoa es 


Prima of Operation Wages Cargo nse Total 


Bulk and Specialized Industrial Cargo 17.8 43.1 60.9 
Bulk and Specialized Industrial Cargo 23.0 30.1 531 
Bulk and Specialized Industrial Cargo 2767 2.5 52.2 
Packaged Lumber 35.5 725 43.0 
Packaged Lumber 32.4 7.0 3904 
Seatrains 15.4 267 18.1 
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This tabulation shows one operator, known to carry considerable bulk 
cargo, whose labor cost ratios were quite similar to those of the break-bulk 
carriers in 1953. The other two carriers of bulk and specialized industrial 
cargo had somewhat higher wage ratios and lower cargo expense. 


In the case of packaged lumber carriers, the relatively high wage 
ratio may be traced in part to performance of cargo handling wrk by the 
crew, and in part to the relatively low freight rates on this commodity. 
While the savings in cargo expense are thus partially offset by increased 
wages, the total labor costs are lower than in any other type of operation 
except the seatrains. 


Reverting to the seven selected carriers of break-bulk dry cargo whose 
labor expenses totaled over 50 percent of the freight revenue dollar, five 
are intercoastal operators. Despite differences in their operations, these 
five companies have had roughly similar histories in recent years in the 
trends of their cargo handling expenses and revenues. They also comprise the 
only group that may be considered sufficiently homogeneous to permit combined 
statistical treatment in tracing these near-term trends. The combined totals 
of freight revenues, domestic and foreign, and of cargo expense for this 
group in the years 199 through 1953 are shown below in tabular and graphic 


form: 
Freight Revenues and Cargo enses of Five Selected Intercoastal 
ers of Brea ar 


(Thousands of Dollars) 
1949 1950 1951 1952 1953 
Freight Revenue, Domestic 39,172 49,911 52,527 58,22, 71,398 


Freight Revenue, Foreign 6,568 3,403 6,987 5,651 4,403 
Total Freight Revenue [5,70 33,31; 59,51, 3,875 75,801 


Cargo Expense 17,559 23,539 28,663 30,556 38,554 


1/ Shipboard wages are not included in this tabulation because of the 

™~ element of error in wage data previously noted. Due to variations 
in chartering cperations and other factors, the wage data as re- 
ported to the I.C.C. give a distorted picture of actual wage costs 
in relation to freight revenue. Such data may serve as a rough and 
admittedly inaccurate measurement of cost ratios for individual 
operators in a given year, but spread out over a number of years for 
a group of operators and in terms of dollars, the error would be 
compounded and any trend indicated by the figures would probably be 
far from accurate. 
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FREIGHT REVENUES AND CARGO EXPENSES 
OF FIVE SELECTED INTERCOASTAL CARRIERS 


OF BREAK-BULK DRY CARGO 
MILLIONS OF DOLLARS 


Total Freight Revenue 
Foreign and Domestic ., 


\_E 


ae Total Domestic 
Freight Revenue 


—*% Total Cargo Expense 


\ 


oO 
1949 
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The most striking observation derived from the above data ig on the 
manner in which by one means or another, these operators managed to increase 
freight revenues somewhat more than the increase in cargo expense during the 
five-year period 199-1953. The increases and decreases in dollars over the 
period were: 


Freight Revenue, Domestic: Increase $32,226,000 
Freight Revenue, Foreign: Decrease 2,165,000 
Total Freight Revenue: Increase yV6L, 
Cargo Expense: Increase 20,995,000 
Excess of Freight Revenue Increase 

over Cargo Cost Increase: $ 9,066,000 


This does not mean that the profit position of the five operators was 
improved to the extent of anything like $9,066,000, if at all. Operating 
expenses other than cargo costs also increased during this period, and to 
maintain the same profit position, it would be necessary to increase revenues 
to cover not only increased cargo costs, but also the aggregate increases in 
other expense items such as wages, fuel, subsistence, repairs, ami insurance. 


Comparisons or measurements of actual profits are of questionable 
value for present purposes because of the variations in methods of operation 
previously discussed. Net profits are affected by such factors as interest 
and dividend income, interest expense, and in some cases, by non-shipping 
operations. Gross profits from shipping operations are affected by such 
variable items as terminal and cargo handling operations for other account, 
inactive vessel expense, and amortization and depreciation. However, the 
apparent fact that there was no general improvement in the profit position of 
these five operators between 199 and 1953, traceable to an improved freight 
revenue/vessel operating expense ratio, is at least strongly indicated by the 
following summary of their gross profit and loss from shipping operations for 
those years. 


Gross Profit (or Loss) from aticns 


Five Selected Intercoastal Carriers of Break-Bulk Dry Cargo 


(Percent of Total Waterline Operating Revenues ) 


rator 1919 1950 1951 1952 1953 


3.52 6.52 5.72 1.89 (1.13) 
1.21 ( 240) 3.38 (4.86) 93 
(2.61) (1.98) (2.96) (4.25) (2.07) 
. 6.86 4.54 2019 5.52 
2.21 3.67 1.37 (4.83) 2645 


From the available records it can be shown that the increase in 
freight revenues for these five intercoastal operators was due to increases 
in revenues per ton of pay-load freight rather than to increases in tons 
carried. There is no means of determining the extent to which increased 
revenue per ton was due to increased freight rates on specific commodities 
or to changes in cargo consist from low-rate to high-rate cargo. The com 
bined totals of tons carried, and the freight revenue and cargo expense per 
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ton for the five intercoastal operators were as follows: 
199 1950 1951 1952 1953 


Payable Cargo Tons (Thousands) 3,300 2,182 2,675 2,699 2,96 
Freight Revenue per Ton $13 .82 $21.47 $22.28 $23.68 $25.54 
.Cargo Expense per Ton $5.30 $9.47 $10.77 $11.30 $13.02 


In the above tabulation it will be noted that between 1919 and 1950 
there was a rather sharp drop in cargo tons accompanied by sharp increases in 
both freight revenue and cargo expense per ton. Thereafter, all thrée factors 
show comparatively moderate increases. On examining the individual operating 
statements, we find that in 199 two of the five operators carried relatively 
large tonnages of cargo at abnormally low rates as compared to the next four 
years. It would appear that measuring the increases (and in the case of cargo 
tons, decreases) from 1949 as a base year gives a somewhat distorted picture 
of the actual trends during this period. 


If 1950 is used as the base, by 1953 cargo tonnage had increased by 
482,000 tons, freight revenue per ton $.07, and cargo expense per ton $3.55. 


It has been stated previously that all measurements in this.field of 
multiple variations are no more than broad indicators. Care must be taken to 
avoid unwarranted interpretation of the data presented. The fact that a 
limited group of operators in the intercoastal trade has managed to meet ad- 
vancing expenses with increased freight revenues in recent years does not 
mean that this can go on indefinitely. The trend lines, in other words, can- 
not be projected into the future, and uncertainty of the future is unquestion- 
ably a major factor in any consideration of replacing the present fleet with 
ships of essentially similar types. 


The figures show, or confirm, a few simple facts: Labor costs, par~ 
ticularly cargo handling costs, take a large part of the freight-revenue 
dollar. Their importance diminishes substantially in certain types of oper- 
ations. While all the determining factors cannot be identified, it is clear 
that cargo consist has a substantial influence, and that the lowest costs are 
found in operations using so-called radical ships and methods that eliminate 
a large part of the costs of conventional cargo handling. 


Without conclusive proof, the figures suggest that in the recent past, 
the break-bulk dry-cargo business has been neither disastrously unprofitable 
nor satisfactorily profitable. Cargo tonnage has held up pretty well, and 
by increasing freight revenues per. ton, the operators have managed to con- 
tinue operations in the face of substantial increases in expense. 
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III, SOLUTION OF THE PROBLEM 


aA Technological Improvement and Private Enterprise. 


To understand where the basic solution to the break-bulk dry cargo 
carrier problem lies, it is necessary to note, first, the wide difference 
between the cargo handling costs of conventional hatch-loading package 
freight operations, and the comparable costs of handling cargo by mecha- 
nized means (dry and liquid bulk), or by greatly increasing the size of 
the cargo unit (Seatrain and packaged lumber operations). We have seen 
that the costs of break-bulk dry cargo handling constitute by far the 
largest item of operating costs, amounting im some cases to as much as 
50% or more of total freight revenues, By contrast, the cargo handling 
costs of packaged lumber operations are only about 7%, and of the Seatrain 
operation only 2,7% of the freight reveme dollar. This clearly indicates 
an area in which truly substantial benefits may be attained, assuming that 
by one means or another the technological principles of low-cost cargo 
handling can be applied to the handling of package freight. 


Second, it is significant that certain basic principles of low- 
cost cargo handling have been well understood for a number of years, 


It is self-evident that rapid loading and unloading, with a 
minimum of direct manual labor costs, is a fundamental principle of 
economical cargo handling, Rapid loading and unloading can be accomplished 
in a number of ways and in varying degrees, Palletizing or packaging of 
cargo is an improvement over the mltiple-handling processes involved in 
broken cargo handling, The operating economies increase as the size of 
the sling load in a hatch-loading operation increases, When the sling 
load or package unit is increased to the size of a freight car or truck 
trailer, maximm economy is attained from the size-of-package factor, 
Finally, it is more rapid and therefore more economical to move a large 
package on its own wheels laterally between ship and shore than to lift 
or lower the package through a “hole in the roof", 


This, in brief, is the theory on which the present wide interest 
in the development of roll-on, roll-off ships is based, 


No figures based on actual experience are available on the costs 
of operating roll-on, roll-off ships, However, in connection with one 
of the projects for the construction and operation of roll-on, roll-off 
highway trailer ships, v/ cargo expense was estimated at 2,22 percent of 
freight reveme, In the same statement a figure of 2.57 percent was 
given for seatrain cargo expense, This closely approximates the 2.7 
percent figure previously reported for the 1953 Seatrain operation. 


1/ Statement of David G. McDonald, General Counsel and Director, Mclean 
Trucking Company, Washington, D. C., October 7, 1954, 
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It is significant also to note that the loading and unloading 
time for this roll-on, roll-off operation was estimated as 4 hours at 
each terminal as compared to approximately 8 hours for the Seatrain 
operation. The reduction of in-port time, together with other factors 
such as mamning scales of which the details are unknown, produces an 
additional reduction in the cost ratios of vessel expense and other 
voyage expense in the roll-on, roll-off operation. 


It is not intended here to suggest that the roll-on, roll-off 
method is the only one by which economies may be effected in the trans- 
portation of break-bulk dry cargo, There may well be segments of the 
domestic trades in which roll-on, roll-off operations may not be 
feasible. There is evidence that new applications of the vehicle 
lifteon, lift-off principles similar to the Seatrain operation are planned. 
Further, there is no question that substantial economies can be effected 
even in conventional hatch-loading operations through well planned cargo- 
handling methods including palletizing, packaging, and efficient shoreside 
cargo-handling methods and equipment, It seems clear, however, that of 
all presently known methods of handling break-bulk dry cargo, the roll-on, 
roll-off principle appears to offer the greatest potential operating 
economies, 


The present costs of building new roll-on, roll-off ships range 
from around 8 to 11.5 million dollars per ship. In addition, a consider- 
able investment must be made in specially constructed terminal facilities 
and equipment, Substantial progress in what appears to be at least 
potentially a revolutionary change in shipping methods can be accomplished 
only through the initiative, constructive imagination and courage of 
private investors and operators. Happily, the opportunity and the 
willingness to take advantage of the opportunity are evident in the 
present situation, 


1. The Terminal Problem. It should be emphasized that adequate 
terminal facilities, organized and operated for maximum efficiency, are 
of substantial importance in obtaining maximum savings in operating 
costs, whether the ships are special purpose roll-on, roll-off vessels 
or the conventional type of hatch loaders, 


Many of the terminals now used by domestic water carriers, 
however adequate they may have been when pick-up and delivery were per- 
formed exclusively by rail cars and local drays, cannot handle the 
large over-the-road trucks and trailers in their present numbers without 
costly delays in all phases of the operation. Many of these terminals 
were constructed, also, to serve the smaller prewar coastwise ships, and 
cannot handle without congestion the cargoes of some of the larger vessels 
now in us@e In some of the older terminals the roof columm spacing is so 
close, pier aprons so narrow and deck surfaces so rough as to limit the 
use of mechanical handling equipment, The high cost of replacement or 
modernization of terminal facilities constitutes a serious deterrent to 
their improvement, The use of certificates of accelerated depreciation 
may provide a partial answer, 


78456 O—56—pt. 1——_8 
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Where traffic warrants the capital outlay, reconstruction or new 
construction can provide partial answers. Operators of several newly 
constructed terminals, using conventional methods and handling conven- 
tional ships, have reported large increases in efficiency in comparison 
with results achieved with older facilities, The emphasis, in both 
reconstruction and new construction, is on ample facilities for handling 
trucks, larger sheds designed to permit full utilization of the time and 
labor-saving potential of mechanical equipment, and rail trackage not 
only in or behind the shed but also at shipside, Relevant to the problem 
generally, it should be noted that most operators of special marine termi- 
nals consider the transit shed alone to be unprofitable; the supporting 
warehouses and other storage surfaces providing the profit margin for the 
terminal as a whole, 


Be. Progress Toward Solution. 


1, Existing Appl rpattons of Roll-On, Roll-Off and Lift-On, 
Lift-Off Principles. e presen re are a er shipping 
operations in the United States based on roll-on, roll-off or lifteon, 
lift-off principles, For the most part these operations are engaged in 
carrying freight cars or other types of vehicles relatively short distances 
on inland or protected coastal waterways such as the Great Lakes, Puget 
Sound, and the Hudson River. There is one off-shore service, the Suwanee 
Train Ferry Lines, which operates two converted LSD's between Fort Lauder- 
dale, Florida to Havana, Cuba, The capacity of these ships is 25 freight 
cars on each of 3 decks. 


The only operations of this type engaged in the deep-water 
coastwise trade are those conducted by Seatrain Lines, Ince, and McLean 
Industries, Inc. 


The Seatrain operation applies the lift-on, lift-off principle 
in carrying freight cars between rail system terminals on the Atlantic 
and Gulf Coasts, Seatrain ships accommodate 100 freight cars which are 
loaded and unloaded by means of fixed shore cranes, The loading and 
unloading is usually accomplished in somewhat less than 8 hours at each 
end of the run, 


McLean Industries, Inc., has recently initiated the operation of 
two combination tanker-container ships. The basic ship is a T2 tanker, 
upon which has been superimposed a cargo deck elevated somewhat above the 
normal tanker deck, in order to protect cargo containers or vehicles 
loaded on the cargo deck from water damage in heavy seas. All cargo is 
lifted on and off by cranes, The novel feature of this operation is that 
a dual purpose ship is provided, whose pay load may thereby be increased 
on the normally unprofitable return leg of the Houston to New York tanker 
run, 


2. New i" A substantial number of new and apparently 
firm projects for the construction of roll-on, roll-off ships for use in 
the coastwise, intercoastal and noncontiguous trades testifies to the 
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more than casual interest in this type of operation in investment and 
shipping circles. Some 29 ships are involved in these projects. 


The following is a brief description of the proposed operations, 
to the extent that information is available: 


a. Alaska Trainshi Ince: This company, a subsidiary of 
Alaska Steamship Company, proposes to build and operate two roll-on, 
roll-off ships between Seattle and Whittier, Alaska. The ships are de- 
signed to carry 110 rail cars which will be loaded on 3 decks via stern 
rampse One feature of these ships is that they are capable of carrying 
wheeled and tracked highway vehicles, and provision has been for the 
loading of such equipment through side ports located at the bow and stern 
on each sideés 


be American-Hawaiian Steamship company! This company proposes 
to construct ten large, fast ships for rooastal operation. Design 
specifications have not been finally determined at present, but the 


company has stated that the ships are to carry some 570 specially built 
highway trailers on four deck levels, loading through the bow, 


©. Pan-Atlantic Steamship Corporation: This company proposes to 
trade in 7 C2¥s against the sone rustica of 7 roll-on, roll-off trailer- 
ships for use in the coastwise trade, 


d. American sere Steamship Corporation: This company proposes 
to build 3 roll-on, roll-off ships to be opera etween northeastern ports 
and Galveston-Houston, The ships are designed to carry 98 loaded rail cars 
on a 19@knot operating speed, The ships are designed to permit the rail 
cars to be moved on and off via a variable stern ramp, similar to that used 
for loading rail car floats, 


e, TMT Trailer rereds Inc,: This company currently operates a 
roll-on, roll-o ow service between Florida and Puerto Rico. Highway 
vehicles are rolled on and off a converted LST, which is towed by a 
seagoing tug. The company now proposes to construct a roll-on, roll-off 
16-knot ship which will transport 105 large highway trailers and 80 auto- 
mobiles, 


f, Puerto Rico Railroad and Transport Company: This company 
plans to bui o large c ailer ships for operation between New 
York and Puerto Rico, No further details are available, 


Se Trainshi Ince: This company proposes to construct two 
trainships for Soeret ion In the domestic coastwise trade between North 


Atlantic ports and Texas, Wo further information is available, 


h, Transportation Utilities, Inc.: This company proposes to 
construct two Srckachips of special Ssslen for charter to the Erie and 
St. Lawrence Corporation, for operation by the latter between New York 
and Jacksonville, Florida, 
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IV. GOVERNMENT AID 


Ae ‘Types of Government Aid Now Available to Domestic Shipping. 


The various types of government aid now available to the domestic 
shipping trades are summarized briefly below: 


1. Cabotage. What is perhaps the most effective form of govern- 
ment aid pro Congress for the domestic shipping trades is the 
complete reservation of these trades to vessels built and documented 
under the U. S. flag. This protective principle, which effectively 
eliminates foreign competition, was first placed into effect by legisla- 
tion enacted in 1817, which has subsequently been broadened to cover 
shipping serving noncontiguous U. S. territories. 


2. Accelerated Amortization. Section 124A of the Internal Revemue 
Code authorizes accelerated depreciation of facilities, including shipping, 
certified to be necessary for national defense. To qualify, a construc- 
tion project must normally be covered by an established Expansion (foal. 
Two such goals for tankers and special purpose (roll-on, roll-off) ships 
are now in effect. A few projects have been certified as necessary for 
national defense on a “one-of-a-kind' basis, but in the shipping field only 
one project, the construction of a large ocean-going tug, has been so 
certified, 


3. Construction Reserve Funds, Section 511 of the Merchant 

Marine Act, 1956, as amended, authorizes the establishment of construc- 
tion reserve funds for the purpose of building or acquiring new vessels, 
Certain deposits to such funds are not subject to income tax at the tim 
of deposit provided they are used to build new ships within a specified 
time. Such tax-deferred deposits, however, must be applied to the tax 
basis of the new vessel, This form of assistance, therefore, does not 
amount to tax exemption, but to a limited tax deferment. 


ernment financing of 87-1/2 percent of the construction cost of ships 

of not less than 3,590 gross tons and capable of a sustained speed of not 
less than 14 knots, secured by a 20-year mortgage bearing interest at 
$-1/2 percent. 


4. WS Aid. Section 509 of the 1936 Act provides for gov~- 


Se e Insurance, Under Title XI of the 1936 Act, private 
mortgage ar of ship construction may be protected by a government 
guarantee of up to 90 percent of 87-1/2 percent of the cost of the 
vessel, or in the case of special-purpose ships certified by the Secre- 
tary of Defense as essential to national defense, (now limited to roll-on, 


roll-off ships), up to 100 percent of 87=1/2 percent. 





TRANSPORTATION POLICY 111 





6. Trade-in Allowance, Section 510 of the 1936 Act authorizes the 
Maritime Administration to acquire obsolete ships traded in agains: new con- 
struction, crediting the trade-in value to the purchase price of the new ships. 


7e Preferential Charter Hire, The Merchant Ship Sales act, 1946, 
authorized the Waritime Commission to charter Government-owned warbuilt ships 
to citizen operators, and under certain conditions to fix the rate of charter 
hire below the established rate of 15 percent of the statutory sales price, 
Under this authority the Commission, to encourage private operations in the 
domestic trades, established the bareboat charter rate for such trades at 
8,5 percent of the statutory sales price, with an additional 64 percent pay- 
able from earnings before any participation in such earnings by the charterer. 


8. a Charters. Public Laws 575 (tanker charter and build) 
and 668 (rolI-on, roll-ofT c r and build) provide incentives in the 
form of long-term charters by the Department of Defense for the private 
construction of ships of these types, 


B. Immediate Needs. 


The sponsors of the several new projects for the construction of 
roll-on, roll-off ships have sought no forms of Government aid other than 
those now available, In all cases mortgage insurance is requested. As this 
is written, only two applications for rapid tax amortization and one for 
vessel trade-in against new construction have been received, but there has 
been informal indication that there will be more such requests, 


In addition, any defense features incorporated in the new ships will 
be underwritten by the Government to the extent that the cost of such 
features exceeds their commercial value, 


Ce Proposals for Construction-Differential Subsidies. 


Various recommendations have been made for the payment of a 
construction-differential subsidy for ships to be operated in the coast- 
wise and intercoastal trades. Inasmuch as foreign=-built ships are barred 
from operation in the domestic trades, no basis exists for a construction- 
differential subsidy because of lower cost of foreign construction. Thus 
any such subsidy would have to be justified on the basis of a more favorable 
position of the land carriers in acquiring operating equipment from lower- 
cost foreign sourcese Investigation discloses that railroads, truckers 
and airlines, despite the relatively low levels of protective tariffs, buy 
little of their equipment from foreign manufacturers and that only where 
the equipment is not available in the U. S. market. Moreover, it is not 
now evident that a construction-differential subsidy is necessary to 
accomplish the construction of ships to replace and perhaps expand the 
present coastwise and intercoastal dry cargo break-bulk fleet. In addi- 
tion to substantial tanker construction during the post-World War II 
period, all of the new projects for the construction of roll-on, roll-off 
type ships contemplate private financing with government aid being limited 
largely, as previously indicated, to mortgage insurance. We conclude, 
therefore, that there is no basis upon which a construction<differential 
subsidy could be justified for the acquisition of vessels to be operated 
in the coastwise and intercoastal trades, 
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De. Panama Canal Tolls 


The policy of free transit of the Panama Canal for United States 
flag vessels engaged in the United States coastwise trade was considered 
by the Congress prior to the completion of the Canal. The results of 
those deliberations was Section 5 of the Panama Canal Act of August 24, 1912, 
which provided that "no tolls shall be levied upon vessels engaged in the 
coastwise trade of the United States". 


This particular provision of that legislation was objected to 
immediately by certain foreign countries on the grounds that it was in 
violation of the Hay-Pauncefote Treaty of 1901 which, among other things, 
provided that "the Canal shall be free and open to the vessels of commerce 
and of war of all nations observing those rules on terms of entire equality 
so that there shall be no discrimination against any such nation, or the 
citizens or subjects, in respect of the conditions of changes of treffic, 
or otherwise. Such conditions and changes of traffic shall be just and 
equitable". As a result of these objections, Congress, in the Panama Canal 
Toll Act June 15, 1914, repealed the exemptions for American coastwise 
shipping and, as a consequence, commercial vessels of United States registry 
at all times have paid the same toll rates as vessels of foreign-flag 
registry. However, certain interests, from time to time, have urged the 
elimination of tolls for vessels operated in the intercoastal trade, but 
considerably greater support of virtually a continuous nature has been 
given to the problem of bringing about a reduction of tolls for vessels of 
all flags. 


Advocates for the elimination of Panama Canal tolls for vessels 
operated on the intercoastal trade have urged the adoption of such a 
policy as a form of immediate financial aid which would enable the industry 
to continue on its present scale of operations pending the development of 
more basic and permanent solutions of its problems. They also claim that 
the provisions of the Hay-Pauncefote Treaty of 1901 would not be violated 
by eliminating tolls charges now paid by intercoastal vessels engaged 
exclusively in the United States intercoastal trade which is reserved 
solely for vessels built in the United States and owned and operated by 
American citizens and therefore not in competition with vessels of foreign- 
flag registry. They also assert that the present policy of the Panama 
Canal Company in not charging tolls of vessels owned, operated, or charter- 
ed by the United States Government, but of receiving credit for such tolls 
against its obligations to the United States Treasury has established a 
precedent which could be adopted for commercial vessels of United States 
registry operated in the intercoastal trade. It is claimed that such a 
policy would not be unjustly discriminatory against vessels of foreign 
registry because the tolls which would have been paid by the vessels 
engaged in the intercoastal trade are oredited to the accounts of the 
Panama Canal Company; since tolls are to be charged only to the extent 
that they are adequate to liquidate the investment of the United States 
in the waterway project and to maintain and operate the Canal, foreign- 
flag vessels would not be required to pay higher tells than they would have 
to pay if intercoastal vessels were charged tolls. 


Those groups which oppose the elimination of tolls paid by vessels 
engaged in the intercoastal trade of the United States state that the 
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adoption of a free transit policy for those vessels violates the historical 
policy of Congress and investigating committees appointed by Congress that 
the Canal should be self-liquidating and self-supporting. They state that 
intercoastal vessels would be given a subsidy for operating over a route 

on which there is nq foreign-flag competition, They claim that toll pay- 
nents constitute only a minor percentage of the total costs of intercoastal 
ship operations and that the subsidy thus provided will not, of itself, 
promote any worthwhile increase in intercoastal shipping activity. Moreover, 
subsidized vessels operating in both the foreign and the intercoastal 
trades, would be awarded an additional subsidy which would not be available 
to subsidized and non-subsidized vessels of United States registry operating 
exclusively on foreign trade routes, Furthermore, they do not agree that 
the elimination of tolls for vessels operating exclusively in the inter- 
coastal trade would not be in violation of the Hay-Pauncefote Treaty of 1901, 
As an example, such vessele are in keen competition with many foreign-flag 
vessels which operate in the lumber trade between British Columbia and 
United States Atlantic and Gulf ports, Finally, several important United 
States ship operators' organizations have gone on record in favor of their 
willingness to pay tolls to liquidate that portion of the waterway expendi- 
tures attributable to commercial transit as well as the costs of maintenance 
and operation of the waterway also incurred by commercial transit. 


Advocates for a reduction in tolls for vessels of all registries 
argue that they do not support a free toll system at the Canal nor a prefer- 
ential toll charge favoring certain ships of United States registry, They 
desire the Canal to be self-liquidating and self-supporting as far as 
commercial transit is concerned, They have opposed the free transit of 
ships owned, operated or chartered by the United States Goverment, They 
are in favor of excluding military and civil government expenditures which 
do not have any relationship to commercial cargos, They are willing to 
pay their full proportionate share of all expenses directly connected with 
commercial transit, but not any part of military or civil government 
expenses incurred in the Canal Zone or in connection with the Panama Canal, 
They have asserted that the proper application of the tolls formula pre- 
sented by Congress in Public Law No. 841 would result in decreasing Panama 
Canal tolls substantially. In this connection, the 1954 Panama Canal audit 
prepared by the General Accounting Office states that "based on the financial 
results of the Canal activity for the past 3 years, toll rates would have 
to be reduced substantially if hearings were held at this time", (Page 45). 
However, the General Accounting Office has submitted recommendations to 
Congress which, if adopted, would decrease the profits of the Panama Canal 
Company rather substantially. 


In consideration of all factors, there appears to be no real 
justification for special treatment of intercoastal shipping through the 
reduction or elimination of Panama Canal tolls, However, if, as reported 
by the General Accounting Office, tolls have been charged at levels higher 
than those prescribed by Public Law 841, 8lst Congress, 2nd Session, 
correction of this situation would be especially helpful to intercoastal 
shipping, and every effort should be made to expedite a determination as 
to the proper level of toll charges. 
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Ee Proposals for Changing the Rate-Mak ing Mechanism 


It has been suggested from time to time that in the interests of 
the domestic ocean carriers, it would be desirable to change the setup 
of the regulatory authority. On examination, there are a number of 
reasons why such proposals do not appear sound, 


One suggestion has been that the regulatory authority over water- 
carrier rates should be returned to the Maritime Administration, whose 
precedessor, the Maritime Commission, had this authority prior to 1940. 
This proposal ignores the fact that it is rail rates, not water rates, 
with which the water carriers are concerned, 


A related proposal is that each form of transportation would be 
regulated by an independent board, Over and above this group of boards 
would be a coordinating commission. The basic idea is to provide a 
limited means of appeal to the coordinating commission, 


The need for coordinated regulation of the different forms of 
transportation to resolve conflict and to give effect to a balanced 
national transportation policy is generally recognized, even by those 
who believe that some sort of reorganization of the present regulatory 
body is desirable, It is difficult to see, however, how a process that 
starts with partisan action at one level and ends in presumably impar- 
tial action at another level of the organization, would produce any 
better results than if the issues were referred to the coordinating 
body in the first place; and the former procedure would certainly be 
more elaborate and costly in time and money than the latter. Merely 
shifting the responsibility for making final decisions to another 
element of the regulatory mechanism would not make the decisions any 
more impartial or judicially sound, 


A consideration of all the factors involved leads to the con- 
clusion that where there are questions as to the interpretation and 
application of the regulatory provisions of the Transportation Act of 
1940, the answer does not appear to be in making adjustments in the 
regulatory mechanism. 


1/ See Appendix D, Brief of the Intercoastal Steamship Freight 
Association. 
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F., Goverment Assistance in Research and Devel opment. 


We have seen that the new projects for building roll-on, roll-off 
ships are largely private ventures, with a minimm of government assistance. 
In like manner, the construction and modernization of shore-side terminal 
facilities is the responsibility of shipping operators, port authorities, 
and the state and local commnities that will benefit from expanded port 
operat ions. 


In our free enterprise system it is quite proper that the primary 
responsibility for technological development, from drawing board to com- 
pleted construction, should rest with private investors and operators, 

The part played by the Federal Govermment should be limited to the support 
of projects that for good reason cannot be accomplished without government 
help, or which, in the public interest, can be facilitated or expedited 
by such help. 


Within the above limitations, it is believed that the government 
may quite properly contribute in certain areas of research and development, 
While no fine line of demarcation can be drawn between the activities in 
which the government should or should not engage, provision should be 
made on an “as needed" basis for government assistance in undertaking or 
participating in engineering studies, prototype ship and terminal facility 
construction and, if necessary, the operation of ships, terminals or 
experimental equipment during trial periods, 


Ge Joint Through Rates and Routes 


The transportation system of the United States comprises a variety 
of transportation media which together make for a vast transportation 
network, Each of these transportation media has had its own development 
and none was regulated until it had attained a definite niche in our 
economic system, 


Coordination of the country's transportation facilities as a 
national transportation policy has been stressed for only a little more 
than two decades, Prior to that time the country had depended largely 
upon the laissez-faire doctrine which brought about a regulatory policy 
in which competition was regarded as the keystone for protecting the 
public against unreasonably high rates and as the best means of promoting 
economy and efficiency. Minor departures were made from this principle, 
but such exceptions were not particularly significant, At that time, 
Congress believed that competition among carriers would result in more 
adequate, economical, and efficient service for the public and it pursued 
a policy of encouraging suwh competition by various means such as by 
exempting certain types or classes of carriers from regulation and com 
pelling one type of carrier to coordinate its facilities with another. 


The policy of coordinating the different parts of our transpor- 
tation system is intended to develop a coordinated transportation system 
in which the agengies are brought together as complementary, but 
competitive parts of a unified organization. It is intended as a means 
of establishing complementary and cooperative relationships among the 
competing agencies of transportation, where practicable, with each agency 





116 TRANSPORTATION POLICY 


rendering the service for which it is best fitted with greater economy 
and efficiency, It is designed to bring forth the advantages of each 
form of transport in such a way as to permit the public to enjoy the 
inherent advantages of each, 


Coordination and integration may be brought about either on an 
intra-agency or on an inter-agency basis, Inter-agency coordination may 
be obtained by the cooperation of different types of carriers as rail with 
water and rail with motor, Intra-agency coordination may be obtained by 
the cooperation of the same types of carriers as rail with water and water 
with water, Of the two types it is probable that inter-agency coordina- 
tion is more important to the public since it is a means of bringing 
together the separate transportation agencies into a more unified trans- 
portation system, In this connection, the "pickaback" operation of 
carrying truck trailers on railroad flat cars, and the carrying of both 
rail cars and highway trailers on roll-on, roll-off ships are examples 
of one type of inter-agency coordination, 


Those who advocate an extension of the use of the principle of 
coordination assert that it maintains the forms of competition that are 
desirable within each class of carrier and at the same time it eliminates 
or at least minimizes to a substantial degree the types of competition 
that are considered to be uneconomic, Competition is kept within such 
bounds as to be helpful rather than destructive to the carriers and 
therefore the principle of coordination and integration is of benefit to 
the public. Joint routes and joint rates lower than a combination of 
local rates together with the advantages of through billing and fewer rate 
calculations will result in lower transportation rates to the public, 


Legislation promoting the policy of coordination was enacted by 
Congress from time to time, but the intent of this legislation at first 
was not to create a national transportation system in which the inherent 
advantages of each transportation agency were to be recognized and pre- 
served, but to protect water carriers from the competition of rail 
carriers and to enable water carriers to obtain traffic originating at 
and destined to interior points, 


The Transportation act of 1940 continued the policy, adopted in 
earlier legislation, of establishing through routes, joint rail-water 
rates, and traffic interchange facilities, Water common carriers are 
required to establish through routes with other water common carriers 
and with railroads and if they fail to do so, the Interstate Commerce 
Commission, after hearing, is empowered to make such arrangements, 
Similar arrangements may be made with motor carriers but under voluntary 
terms and conditions, They must provide reasonable facilities for the 
interchange of traffic with connecting water and rail lines and such 
facilities mst be available to all shippers on equal terms, Common 
carriers also are forbidden to discriminate unjustly between connecting 
lines. In preseribing reasonable differentials between all-rail rates 
and joint rail-water rates, the Commission may determine the divisions of 
the revenue obtained from through shipments, but im passing upon § 
disputed division the Commission mist consider the efficiency of the 
carriers involved, the revenue required by each carrier, the significance 
of the carriers to the public, the originating carrier, and any other 
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fact or circumstance which might entitle one carrier to a greater or less 
proportion than another, without regard to mileage, 


Throughout all this legislation, Congress emphasized the need by 
water carriers for through rates, joint rates, and traffic interchange 
facilities in connection with railroads, While all carriers are dependent 
te varying degrees upon through rates and joint rates to make fuller use 
of their facilities, water carriers are especially dependent upon those 
two transportation practices, Otherwise, their services would be largely 
limited to the waterway over which they operate and would be restricted to 
the commmities located within close proximity of the ports which are 
served, As a rule, no water carrier can be operated profitably by traffic 
developed within such narrow limits and the establishment of through 
rail-and-water routes, supplemented by joint rates, extend the benefits 
of water transportation services to localities not situated on a waterway, 
To be more specific, shippers located at an interior point usually 
cannot benefit from a waterway to any considerable degree unless land 
transportation agencies are willing or are compelled to interchange 
traffic with water carriers, 


Desirability of Coordination and Integration, As a general 
principle, there appears to be general aaa as to the desirability 
of coordination and integration as one policy which is significant in the 
development and maintenance of a national transportation system adequate 
to meet the growing needs of commerce, industry, and agriculture as well 
as those of the general public for economical and efficient transportation 
service, However, the coordination of transportation facilities involves 
certain practices which require carriers to share traffic and divide 
revenues with each other end as a result, objections have been raised by 
those transportation interests which prefer to carry the traffic by mans 
of their own facilities as far as possible. Moreover, the Interstate 
Commerce Commission in matters of joint rates involving rail and water 
carriers has established the principle that the water carrier must absorb 
the entire differential under all-rail rates. It is obvious, therefore, 
that objections will be raised to certain practices which are deemed 
essential to the development of a coordinated national transportation 
system, 


A report from the Secretary of Commerce to the President of the 
United States stated with respect to the subject that "a more effective 
utilization o different forms of regulated transportation might 
result if greater use were made of joint rates, routes, and facilities, 
There are shipments which from a cost-of-performing-the-service standpoint 
could utilise a combination of transportation services from origin te 
destination. The law at present requires that rail and domestic water 
carriers establish such joint rates, but relatively few are in effect and 
there are likewise few joint rail-motor rates although such rates are 
permitted by statute. Im the case of the regulated carriers, more vigorous 
actions should be considered to require the establishment of economically 
justified joint rates ... The purpose of such a step would be to encourage 
expanded use of transportation resources ami allow shippers to recognize 


1/ Issues Involved in a Unified and Ceordinated Federal Program for 
Transportation, December 1, 1949, Page 71. 
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and use the inherent advantages of each form of transportation, an ob jective 
of the national transportation policy." 


The above recommendation was made six years ago, but it appears 
equally sound today. It is evident that there is adequate legislative and 
regulatory authority to permit, and if necessary to impose an integrated 
system of one-package through rates on joint land-sea routes. The conven- 
ience and economy of such a system to shippers and consignees, as well 
as the need for offering joint rates in the solicitation of traffic alse 
seem clear, On the initiative of the domestic shipping operators, and in 
their own interests, or on the initiative of the Interstate Commerce 
Commission as authorized by law, more positive action should be taken in 
the establishment of through rates on joint land-sea routes, 


H. Revocation of Dormant Certificates 


As indicated in the replies to the Maritime dry cargo questionnaire, 
the existence of dormant water-carrier certificates is considered by some 
members of the industry to be a deterrent to starting new coastwise and 
intercoastal services, and to investment in ships for these trades, 


Part III of the Interstate Commerce Act doeg not provide for 
revocation authority and procedure such ag are found in Parts II and IV 
of the Acot or in the Civil Aeronautics Act. In U.S. v. Seatrain Lihes, Inc. 
(329 Us S. 424), the Supreme Court indicated that the Comission is without 
authority to revoke water-carrier certificates or permits in whole or in 


part once they have become effective and the time fixed for requesting 
rehearing or reconsideration has passed, 


For several years, the Interstate Commerce Commission in its annual 
reports has recommended that Part III of the Interstate Commerce Act be 
amended to provide for revocation of water-carrier certificates or permits, 


In seeking this authority, the Commission advances the view that 
the existence of these dormant operating rights is not only a deterrent 
te the initiation of new operations, but that it also makes it difficult 
for the Commission to determine the extent to which new authorities 
should be granted, in view of the potential danger of creating a surplus 
of competitive service on a given route which might be detrimental to 
the interests of both the carriers and the public, 


Legislation now before Congress would give authority to the 
Commission to revoke, amend, or suspend water-carrier certificates or 
permits for wilful failure to comply with the provisions of Part III of 
the Interstate Commerce Act. In brief, these bills would provide that 
water-carrier certificates and permits may be revoked (1) upon applica- 
tion of the holder, or (2) upon complaint or on the Commission's 
initiative after notice or hearing for wilful failure or on the Commission's 
initiative after notice or hearing for wilful failure to comply with the 
provisions of the Act, rules, regulations, and order issued thereunder 
or the certificate or permit, The proposed authority is similar to that 
already granted the Commission under Parts II and IV of the Act with 
respect to motor carriers and freight forwarders, However, in both Part II 
and Part IV the Commission may not revoke a certificate or permit unless 
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the carrier has failed within a reasonable time to comply with an order of 
the Commission commending rectification of the violation, The latter 
provisions have not been incorporated in the proposed legislation, Members 
of the industry are somewhat divided in their opinions as to the merits and 
needs of the proposed legislation, 


Nevertheless, consideration of all the factors involved leads to 
the conclusion that the power to revoke operating certificates and permits 
should be given to the I,C.C. in accordance with legislation now before 
Congress. The interests of holders of dormant certificates would appear 
to be fully protected by the provisions of the proposed legislation, and 
the power to revoke for good cause should not only facilitate I.C.C. deter- 
minations, but should also remove a potential barrier to healthy development 
of coastwise and intercoastal shipping, 





TRANSPORTATION POLICY 


CONCLUSIONS 


1. A strong domestic merchant fleet is of vital importance to 
national defense. It is important also to the national economy, but defense 
considerations are paramount. (Chapter I) 


2. Taken as a whole, the coastwise and intercoastal shipping trades 
are in a reasonably healthy condition. The exception is in the break-bulk 
dry cargo trades, and the principal weakness in this area is in excessive 
operating costs, particularly the costs of cargo handling. (Chapter IT) 


3. The basic, long-range solution of the break-bulk dry cargo prob- 
lem appears to lie in the adoption of technological improvements which will 
reduce cargo handling and other related costs and result in less in-port time 
and better vessel utilization. (Chapter III) 


lk. This can best be accomplished through the initiative, enterprise 
and knowledge of private industry proceeding with a vigorous replacement 
program. (Chapter III) 


5. Considerable progress towards solution of the problem is evident 
in the proposed construction and operation of some 29 roll-on, roll-off ships 
to be employed in the coastwise and intercoastal trades. (Chapter III) 


6. The immediate need for government assistance in the construction 
of new roll-on, roll-off ships involves only mortgage insurance, and in 
certain cases, vessel trade-in and rapid tax amortization. In ad@ition, 
defense features incorporated in the new ships will be underwritten by the 
government to the extent that the cost of such features exceeds their commer- 


cial value. (Chapter IV) 


7. There is no present need or justification for construction- 
differential subsidies. (Chapter IV) 


8. There appears to be no real justification for special treatment 
of intercoastal shipping through the reduction or elimination of Panama 
Canal tolls. If, however, as reported by the General Accounting Office, 
tolls have been charged at levels higher than those prescribed by law, 
correction of this situation would be especially helpful to intercoastal 
shipping. (Chapter IV) 


9. Various proposals for changing the rate-making mechanism do not 
appear to answer questions of the interpretation and applicability of the 
regulatory provisions of the Transportation Act of 190. (Chapter IV) 


10. The primary responsibility for technological development rests 
with private investors and operators. It is believed, however, that the 
government may properly contribute in certain areas of research and develop- 


ment. (Chapter IV) 
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ll. The establishment of through rates on joint land-sea routes is 
desirable in the interests of the public shippers, consignees, and the 
domestic shipping industry. (Chapter IV) 


12. The lack of authority in the Interstate Commerce Commission to 
revoke dormant water carrier certificates is a potential deterrent to the 
establishment of new coastwise and intercoastal services, and to investment 
in ships for these trades. (Chapter IV) 
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Revised October 31, 1955 
HECOMMENDATIONS 


l. Provide direct Government assistance in the field of research and 
development by undertaking or participating in engineering studies, prototype 
ship and facility construction, especially pertaining to break-bulk dry cargo 
operations, and if necessary, the operation of same during trial periods. 


2. Continue the granting of certificates of necessity for accelerated 
depreciation involving ships or related shoreside facilities required for 
national defense to be used primarily in the coastwise-intercoastal trade. 


3. Accelerate trade-in-and-build programs by requesting funds as re- 
quired to utilize the trade-in allowanc< provisions of Section 510, Merchant 
Marine Act, 1936, as enended. 


h. Amend Section 51°, Merchant Marine Act, 1936, as amended so as to 
permit non-subsidized oper tors to make voluntary deposits in the construction 
reserve fund with the sare benefits as are now available to the subsidized 
operators under Title VI. 


5. Intensify consultations between the Maritime Administration and 
other Federal agencies with port authorities a* state and local level with a 
view to accelerating programs of port improvsment and facility modernization 
consistent with vessel replacement programs. 


6. Amend Title VII to authorize the construction, for Government 
account, of ships to be used in the coastwise-intercoastal service and their 
sale/charter to operators in these trades anc under conditions which will 
allow the operators to (a) charter the ship for a Syear period, and (b) 
purchase the ship from the United States at its then depreciate? cost at 
any time during that period, such purchase price to be reduced by the amount 
of charter hire in excess of depreciation p]us interest to date of sale paid 
to the Government. Projects under this authorization would ve undertaken 
only upon Presidential determination that national policy cannot be realized 
within a reasonable period of time under other provisions of law. 


7. Support legislation authorizing the ICC to revoke, amend, or 
suspend water-carrier operating certificates and permits of coastwise- 
intercoastal carriers for wilful failure to comply with the provisions of 
Part III of the Interstate Commerce Act within a reasonable period of time 
after that Agency has issued a decision stating its findings and an orier 
requiring compliance with those findings. 


8. To the extent that funds required for carrying forward the 
programs needed for the national economy and national defense as conter- 
Plated by the findings of this study and the pertinent gerieral provisions 
of the Merchant Marine Act, 1936, as amended, are not covered by specific 
appropriations or otherwise, the adequate appropriation requests should 
be submitted. 
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MARITIME ADMINISTRATION QUESTIONNAIRE — DRY CARGO GROUP 


COASTWISE AND INTERCOASTAL SHIPPING 


The following questions deal with the major problems of coastwise 
and intercoastal dry-cargo shipping: 


Regulation, Development and Promotion 


1. In your opinion, do shipping interests and the various affected 
Government agencies fully utilize all the means now provided by law for: 


a. The regulation of coastwise and intercoastal trades 
in furtherance of the national transportation policy? 


b. The development of coastwise and intercoastal trades 
in furtherance of the national transportation policy? 


2. If you feel that the law as it now reads, or as it is now admin- 
istered, handicaps the economic development and the promotion of the coast- 
wise or intercoastal trade, what are your recommendations for change and 
amendment? Cite specific examples upon which you base your recommendations 
and include, if you wish, specific wording to accomplish such changes. Areas 
in which statutes or regulations exist, and which you may wish to consider, 
are: 

ae Certification and revocation of operating authority 
for nonuse. 


b. Limitations on subsidized foreign trade operators 
engagirg in coastwise and intercoastal services. 


ce Ship construction, reconversion and betterment, 
research and development. 


d. Allocation of regulatory and other Government 
functions among such agencies as the Interstate 
Commerce Commission, the Department of Commerce, 
the Maritime Administration, and the Federal 
Maritime Board. 


e. Limitations on land carriers engaging, financially or 
operationally, in coastwise and irtercoastal waterway 
transportation; and similar limitations on water 
carriers engaging in land transportation. 


78456 O—56—pt. 1——_9 
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Conference, Jamuary 25, 1955 


f. Collective bargaining and the settlement and 
prevention of strikes. 


3. As a result of competitive freight rates, what traffic: 


ae Suitable for water carriage, have you never been 
able to obtain? 


b. Moving by water before the war, have you never 
been able to regain? 


c. Have you lost since the war? 
d. Are you now carrying at less than compensatory rates? 


In each case, trace the actual water and competitive rates by land 
carriers and differentials on important commodities, citing tariff authori- 
ties and docket numbers where appropriate. 


h. What traffic moving by water before the war has disappeared for 
reasons other than loss to competing carriers? What were the causes of such 
traffic losses? 


5S. What existing fourth-section relief orders, blanket rates, and 
other rate devices adversely affect your movement of traffic? Identify by 
commodity, applicable rate and authority, and appropriate order. 


6. Have you actually discontinued, or do you contemplate discon- 
tinuing, any of your services because of the existence of such rates? Cite 
specific instances. 


7. Does the possibility of the establishment of any additional rates 
of the above types discourage expansion of your service? Cite specific 
examples. 


8. In connection with your operation, are there any joint rail- 
water or truck-water rates in effect? If so, please cite tariff authority 
and indicate whether such arrangements were voluntarily established or re- 
sulted from an ICC order. If joint rates have not been established, please 
indicate the reason. Would shippers and operators benefit if joint rates 
were more extensively available? 


9. Is the joint-rate type of land-water transportation integra- 
tion desirable in the public interest? If present joint rates and the 
method for obtaining them are unsatisfactory, please indicate any sugges- 
tions you may have for improvement. 
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Conference, January 25, 1955 
Revenue and rating Costs 


10. Measure the extent, and appraise the influence, of each of the 
following factors in the determination of your profit and loss position 
during the postwar period: 


a. Changes in operating revenues due to changes in traffic 
volume, cargo characteristics, and freight rates. 


b. Increases in prices paid for materials, supplies, fuel, 
repairs, and increases in shipside and shoreside wage 
rates. 


c. Changes in efficiency of vessel and shoreside operations. 
Data supporting your analysis is requested. 


Vessel Replacement 


ll. Are the vessels you now employ in the coastwise and inter- 
coastal services satisfactory from the standpoint of operating cost, 
capital costs, port accommodations, cargo handling facilities, and any 
other factors which you regard as important? 


12. What characteristics do you believe should be incorporated in 
vessels specifically designed for your services? 


13. To you have any plans for replacing ships which you presently 
employ in the coastwise and intercoastal services? If feasible, supply 
such pertinent details as type, number, cost and financing, and age of ships 
to be replaced. 


14. If the apparent acquisition price for new ships were lower, 
would your plans be modified and in what respects. 


General 


15. What problems, other than those already mentioned, face your 
company? 


16. Since World War II, what steps have been taken to solve the 
problems in the coastwise and intercoastal business by: 


a. Your company? 


b. The industry? 
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Conference, January 25, 1955 


17. What further steps do you believe should be taken by our company 
and the industry? 


18. What steps do you believe the Government and other interested 
parties should take in solving these problems? 


19. What order of priority should be attached to the problems of the 
coastwise and intercoastal trades in seeking their solution? 
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APPENDIX B 


MARITIME ADMINISTRATION QUESTIONNAIRE - TANKER GROUP 


The Merchant Marine Act, 1936, contemplates the establishment and main- 
tenance of a privately-owned American flag fleet capable of carrying 
its domestic commerce and a substantial portion of its export and im- 
port foreign commerce, constructed in the United States, manned by 
United States citizens and capable of serving as a naval and military 
auxiliary in time of war or national emergency. 


At the present time it appears that the American-flag, privately-owned 
fleet is sufficient to meet commercial needs but insufficient to meet 
defense needs in case of an emergency. Moreover the industry faces 

the problem of replacing its existing vessels within the immediate 
future. The Office of the Under Secretary of Commerce for Transporta- 
tion and the Maritime Administration are endeavoring to obtain informa- 
tion for the purpose of compiling a report on possible methods of 
stimulating the tanker segment of the shipping industry. Such in- 
formation will be treated as confidential and incorporated in the 
report only in a consolidated manner. 


In view of the foregoing, the Maritime Administration would appreciate 
receiving from you data and information on the following subjects: 


Postwar influences 
1. Each of the factors mentioned below may have had an influence on 
your operations since the end of World War II. If such influence ex- 
isted, please describe this influence--cause and/or effect—using pre- 
cise data: 

a. Changes in operating revemes 

b. Changes in types and/or volume of cargoes 

c. Changes in basic routes served 

d. Changes in cost operation 

e. Increase or decrease of foreign flag competition 

f. Carriage of Government financed cargoes 

g- Operations and chartering of tankers by M.S.T.S. 


h. Changes in size and speed of your vessels or 
competing vessels 


i. Increased or decreased efficiency of shoreside operations 
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Comparative costs 


2. Please supply the cost (average) or freight rate per barrel of trans- 
porting black oil or gasoline by: 


a. T2 tanker 
b. Tanker of the replacement type contemplated in question 5 
c. Railroad tank cars, where such competition exists (freight rate) 


d. Pipeline, if existing or contemplated (freight rate). Indicate 
whether pipeline is existing or contemplated. 


Vessel replacement 


3. Indicate in what respects, if any, the tankers you now employ in the 
domestic trades are not satisfactory from the standpoint of operating 
costs, port accommodations, cargo handling facilities, and any other fac- 
tors which you regard as important. 


lh. Indicate in what respects, if any, the tankers you now employ in the 
offshore trades are not satisfactory from the standpoint of operating 
costs, capital costs, port accommodations, cargo handling facilities, and 
any other factors which you regard as important. 


5. Please indicate with respect to each tanker which you own: 


a. Tentative year of replacement without reference to 
Government acceleration incentives 


b. Tentative year in which you would be willing to replace 
under Public Law 57) (trade-in and build legislation) 


c. Estimated trade-in value under b 
d. Estimated cost of replacement under b 


6. Please state whether or not your replacement program would be accel- 
erated, and to what degree, if the changes recommended by you under ques- 
tion number 9 were made. 


7. Please state what use you plan to make of Section 509 (lending assist- 
ance) of the Merchant Marine Act, 1936, in relation to the replacement of 
your vessels and how such replacements would be aided by the use of that 
section. 
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8. Please supply information with respect to the types of vessels most 
suitable for your principal domestic trade and principal offshore trade, 
giving: 


a. Deadweight capacity 
be. Speed 
c. Length and draft 


d. Any unusual piping arrangements, in excess of or different 
from those now contained in a T2 type vessel. 


Development and promotion 


9. In what ways do you feel that existing laws could be amended so as 
to be of greater assistance in furthering the aims of the Merchant 
Marine Act, 1936? Areas which you may wish to consider are: 

ae Mortgage insurance 


b. Deposits of tax-deferred earnings to provide for vessel 
replacement 


ce. Depreciation and amortization provisions 

d. Construction differential subsidies 

e. Trade-in and build program (Public Law 57h) 

f. Administration of inspection and navigation laws 

g. Transportation of Government-owned or -controlled cargoes 


General 

10. What problems other than those already mentioned face your company? 
ll. What steps (including but not limited to legislation) do you believe 
the Government and other interested parties should take in solving these 
problems of the industry? 


12. What order of priority should be attached to the problems of the 
domestic and offshore tanker trades in seeking their solutions? 


February 18, 1955 
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DIGEST OF REPLIES TO INDUSTRY QUESTIONNAIRES 


On January 25, 1955, a conference of coastwise and intercoastal dry- 
cargo shipping operators was held in Washington at the request of Mr. Louis S. 
Rothschild, then Maritime Administrator. This was followed by a conference 
of tanker operators on February 1, 1955. After these conferences questionnaires 
were sent to the industry participants. 


The following is a general and necessarily condensed summary of the 
industry's point of view as expressed by the replies to the questionnaires. 


There are two documents, however, that are reproduced verbatim later 
in the Appendix because of their comprehensive coverage of certain subjects 
of key importance, and because they represent the composite opinions of their 
sponsors and authors, the Intercoastal Steamship Freight Association (Appen- 
dix D) and the Marine Exchange, Inc., (Appendix E) respectively. It is recom- 
mended that these two documents be read carefully, for more complete under- 
standing of the situation as evaluated by the operators than can be given in 
summary form. 


The paper submitted by the Intercoastal Steamship Freight Association 
gives factual data and opinions on behalf of the Association's members in 
direct reply to the dry-cargo questionnaire. The Marine Exchange, Inc., paper 
was prepared before the questionnaire was issued, but is equally pertinént to 
certain major subjects covered by the questionnaire. 


The dry-cargo carriers' comments are summarized first, under general 
subject headings rather than specific questionnaire items, many of which are 
so closely related or overlapping as to require consolidated treatment. 


Where appropriate, references to specific questionnaire items are 
indicated by item numbers in parentheses, e.g., (2.f) or (10.c). 


DRY CARGO GROUP 
Labor 


Throughout all replies to the dry-cargo questionnaire more emphasis 
was given to the subject of labor costs and productivity, and to the resis- 
tance of long-shore labor to measures designed to reduce cargo-handling costs, 
than to any other subject with the possible exception of freight rates and 
rate-making. It enters into the comments of the associations and of individual 
operators not only with respect to the question (2.f) on collective bargaining, 
but in relation also to the questions on the efficiency of vessel and shore- 
side operations (10.c), vessel characteristics (11 and 12), ship replacement 
plans (13), and the general questions (15 through 19) at the end of the ques- 
tionnaire. 


The general thesis is that longshore labor has not only been the source 
of the greatest increase in the operators' costs, and the greatest impediment 
to improvement in cargo-handling methods, but that it is also the main element 
of uncertainty for the future, as a potential obstacle to technological pro- 
gress and a deterrent to ship replacement and forward planning. 
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With respect to stevedore productivity, the most comprehensive state- 
ment was given in the Intercoastal Steamship Freight Association brief, which 
reads as follows: 


"\. Taking all intercoastal ports as a unit, there has been a substan- 
tial decrease in the man-hour production of longshoremen. This situation is 
much worse at some ports than at others. Indeed, there are some ports at 
which present man-hour production equals that of 1939. If an earlier pre-war 
date than 1939 were used, the present situation would make an even worse com- 
parison; for by 1939 productivity had already declined substantially compared 
with 1935. 


"2. All through the post-war years, both as to shore labor and seagoing 
personnel, the intercoastal trade has been plagued with strikes, and with what 
are termed “work stoppages" in cases where a strike would violate a contract. 


"3. There have been many sporadic slow-downs by dock labor. Sometimes 
these are due to alleged grievances against management, but by far the greater 
part of them are the result of jurisdictional disputes between rival unions or 
disputes among union personnel. At certain ports these slow-downs have been so 
prevalent as to make the word "sporadic" a misnomer. 


",. The same fundamental causes for the slow-—downs also produce gang 
shortages, which of course operate to delay the ship and increase carrier costs. 
It is significant that the ports at which gang shortages are the most prevalent 
are the same ones at which slow-downs are the most frequent. 


">. Anew device employed just a few months ago, for several weeks 
almost paralyzed that part of the trade using west coast crews. Its use was 
engendered by a dispute involving a single ship, a ship not employed in the 
intercoastal trade or by an intercoastal operator, and it consisted of a re- 
fusal by ali mempers of west coast crews to work overtime hours while a ship 
was in port. One effect of this was to more than double the time spent in 
porte A secondary effect, due to the fact that all cargo handling to and from 
such ships had to be done during the straight time ship hours, was to create 
an artificial gang shortage during straight time hours, thus compelling opera- 
tors of ships with east coast crews to do most of their cargo handling during 
overtime hours. 


"6, Efforts of intercoastal operators to adopt improved methods of 
cargo handling have been overwhelmingly resisted by labor. We have in mind 
particularly palletizing, bundling, and the use of containers or similar units. 
Very recently, however, we have been advised by responsible labor representa- 
tives that they will now cooperate in an effort to work out such problems.” 


On the part that might be played by the government in labor matters 
the opinions were mostly negative or inconclusive. Some replies indicated 
that existing labor legislation was satisfactory, tut that its application or 
administration might be improved. Some expressed strong objections to inter- 
ferences by government in collective bargaining or labor relationships in 
general, though in one case it was suggested that the Maritime Administration 
might help by impressing on labor, in its own interest, the need far preserving 
the industry as a source of jobs, and to this end, for giving better production 
and abandoning "make-work" practices. 
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Freight Rates 


As indicated above, freight rates and rate-making was one of the two 
subjects that received the most attention in the replies to the dry-cargo 
questionnaire. Unquestionably, more space was given to discussion of this 
subject than any other. This is due in part to its complexity, but also to 
the industry's opinion that this is one of the two principal horns of their 
operating dilemma, the other being labor. 


The papers submitted by the two shipping associations go into the 
subject thoroughly. For present purposes it is enough to say simply that the 
industry believes that the Interstate Commerce Commission has not acted in 
conformity with the National Trmsportation Policy as established by statute, 
and as a result the railroads have an unwarranted advantage which threatens the 
water carriers' existence. 


In considering possible remedies for the situation, the brief of the 
Intercoastal Steamship Freight Association states the belief that, "coordinated 
regulation of the different forms of transportation is necessary if destructive 
competition is to be prevented and the long neglected Transportation Policy 
carried into effect. Perhaps the name assigned to the body to which such regu- 
lation is entrusted is unimportant...... The mere transfer of regulatory power 
over water carriers to a separate body would in no way operate to prevent the 
railroads from continuing their present destructive practices against the water 
carriers. The rail carriers and the Interstate Commerce Commission would still 
play the tune to which the water carriers would have to dance." 


The brief goes on to suggest, however, that, "Perhaps some considera- 
tion should be given to a scheme of transportation regulation which was con- 
sidered a few years before the passage of the Transportation Act of 1%)0 ... 
e « « but « « « « « mever formally proposed ...... Under the schemes referred 
to each form of transportation woula be regulated by an independent board. 

Over and above this group of boards would be a coordinating commission. The 
basic idea was to provide a limited means of appeal to the coordinating com- 
mission." The duties of the coordinating commission “would embrace the preven- 
tion of destructive competition between different forms of transportation." 


The paper submitted by the Marine Exchange, Inc., recommends action 
considered not only "a plain remedy but one appearing to have some possibility 
of achievement." The proposal is for “legislation defining the compensatory 
rate and eliminating the result in the Baltimore-Ohio case by requiring the 
route cost measuring stick rather than the system cost." (In the Baltimore- 
Ohio case the Supreme Court in 1952 held that a rate is not necessarily non- 
compensatory under the Act unless it is shown that it affects the profit and 
loss picture of the entire rail system. The basic contention of the water 
carriers is that the railroads have an inequitable advantage in being permitted 
to quote non-compensatory rates on routes where there is land-sea competition, 
and higher rates where such competition does not exist.) 


A number of suggestions were made, both in replies to the questionnaire 
and in discussion at the dry cargo conference on January 25, 1955, to the effect 
that some form of intercession by the Maritime Administration in proceedings 
before the Interstate Commerce Commission in matters of importance to the water 
carriers would be of benefit to the domestic water lines. Without specifying 
any particular procedure, the general feeling appears to be that the shipping 
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companies need a friend in court, that the Maritime Administration's respon- 
sibility for the protection of the merchant marine makes it the logical agency 
to assist the industry by sponsoring and exerting influence in mtters favoring 
the industry's interests. 


Two questionnaire items (8 and 9) dealt with joint land-water rates. 
As these items were coverea in the brief of the Intercoastal Steamship Freight 
Association and endorsed by reference in the individual replies of the Associa- 
tion's members, very few other comments were received. The comments may be 
summarized as follows: 


Joint land-water rates are desirable and beneficial to shippers and 
consignees, simplifying their rate calculations and paper-work, and usually 
providing a lower point-to-point rate than the combination of the individual 
rates of the carriers affiliated in the arrangement. To effect such a reduction, 
however, it is necessary to reduce the rates somewhere along the line, a step 
which the individual carriers are reluctant to take. The Intercoastal brief 
indicated that joint rates have not as yet produced the volume of business 
hoped for, and that their value to the water carriers can be tested only by 
further experimentation. 


Item 10.a of the dry cargo questionnaire requested an appraisal of the 
influence of changes in operating revenues due to changes in traffic volume, 
cargo characteristics, and freight rates, during the postwar period. Consider- 
able data were submitted in the industry members' replies on specific increases 
in various elements of costs and the narrowing of freight rate differentials 
between land and sea carriers, but only one estimate was made of the relative 
weight of the factors under consideration. With the reservation that the 
opinions expressed are no more than estimates at best, the Intercoastal Steam- 
ship Freight Association notes that the average rate per ton of cargo handled 
in the intercoastal trade during the third quarter of 195) was $24.25, as com- 
pared to $10.00 in 1939. In their opinion this increase of approximately 150 
percent is due about two-thirds to increases in rates on commodities that are 
still moving, and one-third to changes in the consist of cargo carried. The 
change in cargo consist involved the complete disappearance of certain low-rated 
cargo, changes in the relative volume of the different commodities carried, and 
an increase in the volume of high-rated less carload traffic. 


Costs and Traffic 

No attempt is made here to summarize the rather considerable volume of 
data submitted on various elements of operating costs and traffic. To the 
extent that available statistical material is subject to comparative analysis, 
these subjects are examined more fully in Chapter II. 


Panama Canal Tolis 


No direct reference was made in the dry cargo questionnaire to Panama 
Canal tolls. The subject is mentioned, however, in both of the shi 
association briefs, and the Marine Exchange, Inc., urges that it be given first 
priority for action by the Maritime Administration, as a matter on which posi- 
tive results may be reached quickly. The other three main points of emphasis 
made by the Marine Exchange, Inc., namely, the rate structure, cargo handling, 
and vessel design, are considered long-range projects. 





134 TRANSPORTATION POLICY 


The Marine Exchange, Inc., and the Intercoastal Steamship Freight 
Association approach the subject of Panama Canal tolls from somewhat different 
angles. 


The position of the Marine Exchange, Inc., is that the tolls can be 
eliminated by amending the Canal Zone Code so as to provide for the same treat- 
ment of toll charges against intercoastal operators as is applied with respect 
to military ships, namely, by a bookkeeping entry that credits the Panama Canal 
Company with the amount of tolis that would be earned from the intercoastal 
operators, without a compensatory increase in the tolls paia oy foreign or 
American offshore operators. 


The Intercoastal Steamship Freight Association expresses the view that 
the Canal Company is not conforming to statutory requirements for the estab- 
lishment of tolis based on a forma covering all operating and capital costs 
plus a share of the Zone Government costs. General Accounting Office estimates 
are cited to indicate that the Canal Company's Canal Division revemes have 
exceeded costs in the three year period from July 1, 1951 to June 30, 1% by 
such an amount that a substantial reduction in tolls could and should be made 
if the law and sound accounting practices were followed. 


Ship Characteristics (11 and 12) 


Items 11 and 12 of the dry cargo questionnaire inquired as to the 
suitability of the vessels now used in the coastwise and intercoastal trades, 
and on characteristics that should be incorporated in ships specifically de- 
signed for these trades. 


The consensus of replies on the suitability of the present ships was 
that such vessels are generally satisfactory. There were, however, several 
comments that hedged this opinion in such terms as the following (emphasis 
supplied) : 


"The Liberty type vessel, as converted by us for the intercoastal 
trade has been generally found satisfactory . . . » when compared to other 
types of vessels presently available." 


"The vessels ...« « we are using . . . « are satisfactory in many 


respects, but do not provice all tne facilities that could be used to advantage 
n 


"Yes, the present vessels would be very satisfactory if we received 
a good ore production tor the excellent pay the men afloat and ashore 
receive. 


"The C-2 vessels presently operated ... . are entirely satisfactory 
from the standpoint of capital cost and general design for such use. However, 


the “beret De costs . . . » are inordinately itEA due cramer ig to the exces- 
sive costs 0 ct labor an e unreasona manning scale. ... " 

"The breakbulk type of vessel presently operatea is satisfactory from 
the standpoint of capital costs, port accommodations and cargo handling facili- 


ties (the latter with certain reservations), but is not satisfactory from the 
standpoint of opera cos eeoeoe”™ 
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Several operators specified churacteristics considered desirable in 
these trades, including the rotlowing: On Liaoerty conversions - "Heavier 
cargo-handling gear, longer booms, wincnes of greater lifting capacity, 
larger natch openings ana tne opening of various holds ana tween ouikneaas. 
Tnese alterations have resulted in improved despatch, better natcn uistribu- 
tion and the ability to accommodate articies of unusual length." 


For the record, it should ve noted that the following comment was made 
by an operator engaged in the intercoastal trade merely as a subordinate ele- 
ment ot his foreign trade, which is his primary rield of operation. 


“We consider vessels of about 620,000 bale cubic, engines aft with speea 
of 18 knots, complete with facilities tor carrying bulk liquids, refrigerated 
cargo, etce, eminently suited for such service. Such vessels have substantial 
carrying capacity, and with engines astern much improved stowage of cargo can 
be accomplished; their rated speed of 14 knots would permit service more in 
keeping with the desires and requirements of the trade; refrigerated space would 
be useful to the growing demand for carrying frozen foods; and aeep tanks should 
permit a better chance of utilizing the deadweight capacity of the vessels, as 
well as providing the trade with needed facilities of that nature." 


Another operator commented that: 


"The general characteristics desirabie for vesseis in the intercoastal 
trade are large natch openings, generally square or rectangular holds (that is 
to say, hatches with a sharp shear are undesirable), raised winches of 10-ton 
capacity, long booms, ana . « « « quick opening hatches .. , it is also de- 
sirable that decks and holas have as few obstructionsas possible." 


One coastwise operator referred to his plans for a new type of vessel 
for sea-land trailer ship operation, with the comment that "these ana other 
such labor-saving devices are essential if the coastwise water carriers remain 
in operation." Another stated that his company is “proceeding with a detailed 
study involving seatrain-truck-trailer-van type ships. The vessels contempla- 
ted for utilization are the C-4-S-Ay type which would be converted for this 
special purpose". 


Two suggestions were made on possible government help in the matter of 
ship design. The brief of the Marine Exchange, Inc., says, “Vessel design is 
the problem here and except for some minor innovations such as side port load- 
ing, which has been tried and virtually abandoned, and except for the sea train 
operation, the industry has simply not had the economic facilities at its dis- 
posal to experiment with prototype vessels with radically changed desigs. 

This seems clearly a field in which government could serve. In addition to the 
economic factor pointing in the direction of government functioning in this 
field, there is the labor factor. The prestige of government recommendation 
for broad application of a new vessel design would tend to substantially re- 
duce labor opposition." 


Much the same thought was expressed in one of the individual company 
replies, but covering the somewhat broader field of research and development. 
The respondent believes that the government should "study such a program in 
order to develop plans which will provide for, on any new construction, such 
items as quick opening hatches, speedy rigging equipment to trim cargo gear 
and any other labor saving devices which will permit American ships to be more 
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competitive with foreign flag vessels." Despite the reference to foreign con- 
petition, the operator who made this suggestion is engaged primarily in the 
domestic intercoastal trade. 


Ship Replacement (13 and 14) 


With the exception of one operator engaged primarily in foreign trade, 
and the two companies previously referred to that are interested in roll-on, 
roll-off ships, all replies to the questions on ship replacement indicate that 
there are no plans for future construction. The consensus of the conments is 
that while a reduction in cost (presumably ty construction subsidy or trade-in- 
and=build arrangement, or both) would be a factor of importance, it is only one 
factor that mst be considered in relation to others, such as the uncertainty of 
profitable operation under unfavorable labor conditions and freight rates. The 
operators expressed willingness to examine any proposition, but could not commit 
themselves to any specific plan at present. 


Revocation of Certification for Nonuse (2.a) 


There was a general, though not unanimous, agreement that dormant cer- 
tificates are an impediment to forward planning, to investment, and to providing 
services that might expand the water carriers' field of operation. Specific 
recommendations varied. One suggested cancelling certificates for nonuse after 
three years, another for prolonged nonuse, and another for willful failure to 
engage in or continue service on the certified route. 


Limitations on Subsidized Foreign Trade Operators (2.b) 


The answers to the question on limiting the participation of subsidized 
foreign trade operators in the coastwise and intercoastal trades, as might be 
expected, varied in accordance with the trades served by the respondents. Those 
with substantial foreign trade interests, subsidized and nonsubsidized, opposed 
any limitation, while those engaged primarily in domestic operations thought the 
subsidized lines should be prohibited from operating in this field. 


One of the opponents of limitation advanced the thought that “American 
vessels subsidized in overseas trade might actually be encouraged to engage in 
coastwise and intercoastal operations when such needed service is not, or cannot 
be provided by exclusively domestic carriers, as possibly being the only way the 
public needs can be met under such circumstances." 


One of the proponents of limitation stated, "If the defense benefits of 
having a substantial fleet operating exclusively in domestic waters is desir- 
able the joint operation should be discouraged. To have either foreign or 
intercoastal service dependent on condition of the other is bad because there 
is then no assurance of adequate service for either. Exclusive two-way service 
which is best for the public interest and most difficult to maintain should be 
given preference in all situations, regulatory or otherwise. The granting of 
one-way certificates for the best leg threatens by dilution of traffic to 
destroy the two-way operation of others." 
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Speci al Government Hates 


Under Section 22 of the Interstate Commerce Act, common carriers are 
permitted to charge the Federal, State or Municipal governments lower rates 
than those charged the general public. The Intercoastal Steamship Freight 
Association and its members, as well as other individual respondents to the 
questionnaire, urge that these provisions of Section 22 be repealed. The 
contention is that intense, unregulated competition for the large volume of 
government traffic imposes a heavy burden on the transportation system, and 
diverts traffic from intercoastal water carriers who cannot or will not meet 
the low government rates quoted by the transcontinental railroads. 


other Problems (15) 


Item 15 of the dry-cargo questionnaire asked: "What problems, other 
than those already mentioned, face your company?" As the questionnaire was 
designed to bring out information on the major problems of the industry, it 
is not surprising that the amswers to this question, and related answers to 
other general questions, touch upon what may be called fringe problems-- 
matters of some concern to the industry, but not of the same basic importance 
as others. In view of their limited significance, these fring problems are 
merely listed here, without discussion. 


a. Unregulated truck transportation of agricultural commodities. 


be Proposed “user taxes" on the use of harbors, rivers and other 
waterways. 


Legislation having the effect of raising bunker oil prices. 


Equal regulation on liquid bulk carriers vs. deep tanks of 
regulated freighters. 


Support of commercial intercoastal shipping by Military Sea 
Transportation Service. 


Repeal of 3 percent tax on public contract carriers. 


More equitable taxation and more realistic treatment 
of reserves for depreciation. 


Simplification and speed-up of regulation. 
Government help in providing better terminals and facilities. 


Better means of financing the purchase and replacement of 
vessels, 


Restriction of operations of proprietary lines. 
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TANKER GROUP 
General 


The tanker questionnaire was answered by eleven oil companies and three 
independent tankship owners. While certain broad aspects of the picture pre- 
sented by all respondents are essentially the same, in some particulars the con- 
ments of the two groups reflect significant differences in point of view. 


In brief summary, the general postwar situation is described as follows: 
High costs of operating under the U. S. flag and low rates quoted by foreign 
competitors have effectively eliminated American tankers from open-market opera- 
tions in the offshore trades. The postwar domestic traffic in petroleum products 
has increased substantially, but for a number of reasons including the fact that 
a certain anount of American tanker tonnage that cannot fina offshore employment 
has backed up into the domestic trade, the market has been over-tonnaged except 
during seasonal peaks and in special situations such as the Korean war when the 
privately-owned tanker fleet was called upon to help carry the large volume of 
military cargo. The over-tonnaged market, with the attendant frequent lay-up 
of privately-owned tankers, has made the private shipowmers particularly sensi- 
tive to the government-owned tanker operations of the Military Sea Transporta- 
tion Service. In view of the government's interest in preserving the tanker 
fleet for defense purposes, the tanker owners hold that government trarfic should 
be carried by privately-owned ships, and that if any tankers have to be laid-up, 
seasonably or otherwise, they shoulda be government-owned rather than privately- 
owned ships. 


Both the oil companies and the independent owners are concerned with the 
over-tonnaged market, as each group is interested in varying degrees in char- 
tering or contract operations for the account of others. But there is this 
difference: The oil companies provide the greater part of their own cargoes. 
Their interest in open-market chartering may be considered marginal and supple- 
mentary to their main operations. The independent owners, however, are wholly 
dependent upon chartering or contract operations. To the extent that they have 
long-term bareboat charters, their position is somewhat similar to that of the 
oil companies -- they have transferred the problem of vessel employment to the 
operating charterer. But otherwise they have to find customers in the open 
market, and in a soft market their situation is not good. 


This basic difference between proprietary and independent tanker owners 
affects their respective attitudes towards ship replacement. In general, the 
oil companies look on their tankers, at least for the time being, as capital 
equipment essential to the conduct of their business. Unless costs continue 
to rise beyond the point that would make pipeline transportation more economi- 
cal, in due course the equipment will have to be replaced, with or witnout 
government help or incentive. If a good deal can be made with the government 
on "trade-in-and-buila", the oil companies may be interested, but they do not 
consider this a primary determining factor. By and large, they believe re- 
placement will be governed by economic considerations and company needs rather 
than by any form of government action. 


The independents, on the other nand, do not roresee any new construc- 
tion except on firm long-term charters. While they place considerable emphasis 
on the need tor eliminating government competition, they imply that this alone 
would not give sufficient strengtn to the market to stimulate much new 





TRANSPORTATION POLICY 139 





construction, and that to create a favorable investment climate it would be 
necessary not only to receive government aid affecting the cost of new con- 
struction, financing, taxes, depreciation, and amortization, tut probably also 
the payment of an operating subsidy to make it possible for U. S. flag ships 
to compete successfully in the offshore trades. Failing this, they believe 
that a diberal attitude shoula be adopted toward foreign sale and transfer of 
their excess tonnage. 


1. Postwar Influences 


ae Changes in operating revenues 


Eight of the eleven oil companies who replied to the questionnaire 
indicated that postwar changes in operating revenues had no influence on their 
operations. This was explained by the fact that the tankers were operated for 
company account and not for revenue, except for charter revenue on tonnage 
surplus to company needs, 


One company stated that revenues increased after the war, but that 
since 1950 they had decreased about five percent. 


Two other oil companies gave the following figures on average charter 
rates for the years indicated, expressed in percentages of the USMC scale: 


Year Company A Company B 
1940 100 No Report 
1%7 100 100 
1948 18 132 
1949 ol 73 
1950 106 ll 
1952 20s 190 
1952 136 149 
1953 62 ay 
1954 65 72 


One of the above two companies said that the indicated break-even point 
for a T2 tanker ranged from approximately 80 percent of the USMC scale in 1950 
to 88 percent in 1955. On this basis, it would appear that charter operations 
were at least potentially profitable in six of the nine years covered. 


One of the three independent owners stated that the average charter 
rates for the years 1953 and 195 were less than break-even, which agrees with 
the data given above on these two years. 


Another of the independents gave the following average monthly freight 
rates for dirty cargoes (crude and fuel oiis) carried from the U. S. Gulf to 
ports north of Hatteras, for January ana July of the years 1948 through 195u, 
and for January of 1955, as percentages plus and minus the USMC scale (minus 
percentages are shown in parentheses): 


78456 O—56—pt. 1——10 
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Year Year January July 


1948 192 200 4) 
1949 1953 (224) 40) 
1950 19h (34) (05) 
1951 175 195 (o) - 


The company that gave these figures stated that, "As soon as post- 
World War II tanker building programe oreated a surplus of tonnage, freight 
ratea dropped to the point where T2-type and leas efficient tankers could 
not operate proritably e+s.. except during periods of high seasonal demand, 
or demand created by a Korean type situation and military requirements." 
Beth the seasonal variation and the influence of the Korean War on the 1951 
and 1952 rates are evident in the above tebuletion. 


The third independent company gave no figures, but stated that (in- 
dividual) revenues in the postwar period have decreased because of excess 
tormage in reletion to demand. This company gave as the cause of the excess 
tonnage: (i) postwar cuildings (ii) foreign competition in offshore trades; 
(4di) Us Se ships formerly in foreign trade returned to dometic trade; (iv) 
increased imports of oil from the Near East, reducing comestic coastwise 
traffic; (v¥) pipeline competition; ana (vi) MSTS competition. 


%» Changes jn Types and/or Volume of Cargoes 


The replies te this question varied widely. ‘ome of the respondents 
reported virtually ne change in types, others that there has been a substan- 
tial inerease in the number of types of clean prodaucte or so-called special- 
ties carried, There was general agreement among the oi. companies that 

velume has inereaged substantially, and one of the independent com- 

ies said that the volume available to U. 8. tankers had declined due to 

epeased imports. Another independent company indicated that tanker traffic 
volume en the Pacific Geast had declined because of the use of pipelines to 
Aeorthwest porte from new inland fields. 


e. Qhangee in Basie Routes Served 


The eeneensus of rep 
in basie aslouas eeuens bat there were two commen 
trade voubes previeusly served, 


4. Qhanges 1 Operating Coste 


The respendente agreed that operating coste have inoressed substan- 
tially — Werid War i but the siewe varied, partly because of 
different base oe Tre range ef variation on overall operating costes is 
shown by the fe @ summary ef replies: 
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All Costs Labor 
From To Percent Increase Percent Increase 
Not Stated Not Stated 70% 
1946 1954 75% 
1946 1954 93% About 254% 
1946 1954 32% Over 99% 
19:7 Not Stated 58% 
19%7 Not Stated 31% 
1%1 1953 100% 


One of the independent owners gave the following tabulation of average 
wage costs per day including overtime and fringe benefits for T2 or equivalent 
ships of U. S. am Britisn registry: 


% Increase 
Jan. 1939 Jan. 1946 Jan. 1955 1939 to 1955 
U. S. Flag $ish $425 $932 360% 
British Flag $201 $164 $276 176% 


In connection with these figures, it was stated that the average 
of wage increase in ail U. S. manufacturing industries between 1939 and 1955 was 
210 percent, as compared to the 380 percent increase shown here in the tanker 
payroll. 


Another independent ower gave the following representative daily opera- 
ting costs of a T2 tanker uncer the U. S. flag: 


gu? 1950 1952 1955 











Wages $432 $575 $705 $895 
Stores and Miscellaneous 120 165 180 200 
Insurance 186 16k 175 155 
Repairs 151 178 ugh 
TOTAL $889 $1,082 $1,471 $1,661 
% increase over 197 21.7% 65.5% 86.8% 
Cost ot bunker *C® fuel at 
Houston = per bbl. $1.53 $1.60 $1.85 $2.05 
% increase over 1947 4.6% 20.9% 34.0% 
Ce e or Decrease of Foreig Fla ition 


The comments on this question reflected the general opinion expressed 
elsewhere, that it is economically impossible for U. S. flag ships to compete 
in the offshore trades, and that the lower foreign costs make it attractive 
or necessary for U. S. citizens to build and operate under foreign flags if 
they want to participate in foreign trades. 
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f. Carriage of Government Financed Cargoes 


Eight of the fourteen respondents either expressed no opinion on this 
question, or stated that carriage of government tinanced cargoes had no in- 
fiuence on their operations. Four others apparently considered government 
financed cargoes to be military cargoes carried by MSTS, and related their 
answers nere to the next question (1.g) on MSTS operations and chartering. 
Only two referred directiy to foreign aid cargoes, one stating that "50/50 
has helped,” and the other that, "There is little doubt but that the carriage 
of government financed cargoes has helped proviae and increased utilization 
of American-flag ships. How long this will continue is, of course, problem- 
atical,." 


ge Operations and Chartering of Tankers by MSTS 


One oil company did not answer this question, and three others 
stated that MSTS operations nad no material influence on their operations. 
All the rest, including the three independent owners, told essentially the 
same story. Under the Voluntary Tanker Plan they provided MSTS with ships 
for the Korean War lift at the established rate of USMC plus 25 percent for 
T2s. It was not contendea that operations under the Pool were unprofitable, 
but open market rates at the time were plus 100 percent to plus 200 percent, 
and in some cases it was necessary for the owners to pay these prices in the 
open market to replace the tonnage contributed to the Pool. They contend 
that wnen the government needs decreased and open market rates fell below the 
Pool rate, MSTS discontinued requesting tonnage from the Pool and obtained 
their requirements on bids at rates below the Pool level, and often at less 
than cost. Rather than operate at a loss, from time to time the private 
owners have been forced to lay up substantial numbers of their ships. More- 
over, they maintain that the rates woula not have been at such low levels 
except for the continued operation of government-owned ships by MSTS in 
service that could have been provided by private companies. They conclude 
that the operation of from around 36 to 50 MSTS tankers (the June 1955 figure 
was 32) “adds to the over—tonnaged condition of the only markets open two U.S. 
flag tankers, and depresses rates." 


he, is, 3, 4, and 8. Vessel Characteristics and Shoreside Accommodations 


Five items in the questionnaire having to do with vessel characteris- 
tics and shoreside accommodations are overlapping to an extent requiring 
combined treatment in this summary. The following, oriefly, are the main 
points brought out in reply to these questions: 


The economy of operating large tankers is commonly recognized, wut 
size is limited py port accommodations, especially water depth, and tne re- 
quirements of the intended service. 


In reply to question (8) on vessel characteristics most suitable for 
the domestic and offshore traaes, four companies specified size of 30,000 to 
32,000 deadweight tons for the domestic trade, against nine wno believed that 
somewhat smaller snips of from 18,000 to 26,700 deadweignt were more suitable. 
On foreign trade there were only three replies, one calling for 25-32,000 and 
the other two for 38,000 deadweight tons. One of the latter replies stated 
that for the company's purposes in carrying clean products, a 16,000 deadweight 
ton ship would be most suitable. 
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Speed was evidently a secondary consideration. From 15 to 16# knots 
was specified in all cases but three which called tor speeas of 1/-18 knots. 
These three, incidentally, were in the 25,V000 deaaweight ton class for the 
domestic trade. The speeds specified tor the "big" supertankers of 30,000 
deadweight tons and over were all in the 154-1604 knot range. 


With respect to shipboard piping and pumping equipment, the replies 
varied, but in a number of cases it was indicated that provision should be 
made for segregating from six to fourteen grades of diversified cargoes. 


There was general agreement on the importance of efficient shoreside 
terminals, adequate storage capacity, larger and more pipelines, and better 
pumping systems, all of which contribute to rapia loading, unloading, fast 
turn=around, and increased carrying capacity over a given period of time. 


Throughout the replies to the questions on vessel characteristics and 
shoreside facilities there were repeated comments on the need for greater 
water depths in harbors and channels to accommodate the larger, more efficient 
ships. 


2. Cost or Freight Rate Per Barrel 


Considerable data were submitted on the relative cost of carrying 
petroleum products coastwise by T2 tankers as compared to tankers of replace- 
ment types specified by the respondents. Because of variations in cargoes, 
length of haul, and possibly also the basis of calculation, there was little 
uniformity of pattern beyond the general principle that larger ships have 
lower per-barrel costs than T2s. 


One company, for example, indicated that on a T2 cost index of 100, 
tne comparable costs on replacement vessels of 20,000, 25,000 and 30,000 
deadweight tons, respectively, would be 95, &, and 75. Another reported an 
estimated index cost of 73 for a 26,700 deadweight ton ship--two poirts lower 
than the 30,000 ton vessel just mentioned; and a third company gave a cost of 
91 on a 29,000 ton ship--five points higher than the 25,000 ton cost of 8h 
quoted above. 


Where a respondent gave costs on more than one replacement ship, the 
larger ships had progressively lower costs, but in comparing costs on ships 
of the same or approximately equal tcnnage estimated by different companies, 
there were substantial differences. 


In one case it was estimated that transportation costs on replacement 
vessels would be about the same as on T2s, because the efficiency of the new 
ships would be offset by increased depreciation on higher acquisition costs. 
In another case, with no reason given, the costs on new ships were estimated 
at levels somewhat higher than T2 costs. In both instances the specified 
replacement ships were comparatively small, in the 17-20,000 deadweight ton 
range. 


No figures were given on comparable pipeline transportation costs, 
although this information was requested. 


Only one comparison was given on railroad tankcar versus tanker costs. 
On the Houston to Marcus Hook run, the T2 cost of transporting crude oil is 
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given as 23¢ per barrel, and of 20¢ per barrel on a supertanker of 30,200 
deadweight tons. Against this, the railroad tankcar rate is $6.01 per barrel 
— almost 3,000 percent higher. 


5, 6 and 7, Vessel Replacement 
Item 5 asked four questions on: 


(a) Tentative years of replacement without regard to government 
acceleration incentives; 


(b) Tentative years in which owners would be willing to replace 
under public Law 57 (Trade-in-and-Build) ; 


(c) Estimated trade-in value; and 
(d) Fstimated replacement costs. 
The replies to these questions may be summed up as follows: 


(a) Without regard to government incentives, such replacement as might 
be undertaken would occur generally on the 20-year maturity schedule, with som 
slight acceleration. This would replace most of the T2s and T3s in the years 
191 through 1965, some prewar types earlier, and a small amount of postwar 
construction as late as 197. 


(b) Only two of the oil companies indicated any positive interest in 
construction under Public Law 574. One is now milding three ships under this 
legislation, and states that further construction depends on service performance 
after delivery, and on demand for vessels of this size. The other reported that 
replacement under Public Law 574 is contingent, in part, on the action taken on 
an application now before the Maritime Administration unaer this law. 


A third oil company gave a tentative schedule on which construction of 
three ships representing approximteily half of its present tonnare might be 
considered in the years 1956-58, if the owner were allowed to build what he 
considered the economical commercial speed. 


A few replies were definitely negative. One oil company stated that 
it is not interested in Public Law 57, and an independent owner expressed the 
belief that the law offers no incentive unless all other problems can be solved. 
The difference between trade-in value and replacement cost was considered so 
great that in the absence of clear-cut demand or other incentive, this company 
could not see how they could incur the added debt and increased debt charges. 
Another independent company considered Public Law 57 no incentive unless secured 
by long-term charter, in light of the over-tonnaged market. 


All the other respondents were noncommittal, indicating that their re- 
placement policy had not yet been established, that they have no present 
plans, or that their decision depends upon further investigation and consider- 
ation. 


The answers to the questions on trade-in value and replacement costs 
can be summarized only in the broadest terms. A number of respondents said 
they could not give figures, and where figures were given, they usually had 
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no common denominator. That is, the trade-in value of a T2 would be compared 
to the construction cost of a new supertanker. One estimate was submitted, 
however, indicating that replacement cost per deadweight ton would be from 
four to seven times the trade-in value per deadweight ton. 


Item 6 of the questionnaire asked if replacement programs would be 
accelerated, and to what degree, if legislative changes recommended in answer 
to question 9 were made. Parenthetically, the answers to question 9, as will 
be seen later, cover a very wide field of both legislative and administrative 
recommendations . 


The general tenor of replies to question 6 was more negative than 
otherwise. Two of the oil companies and one of the independents stated flatly 
that replacement would not be affected by new legislation. One oil company 
made no comment. Another, owning no ships, stated that their present policy 
is to avoid the employment of capital funds for tanker ownership purposes, 
that modification of existing laws might affect their policy, but that their 
present plans indicate no need for replacement (of chartered ships) prior to 
1900. The composite attitude of the rest may be summed up as follows: The 
recommended changes are desirable and might or might not affect the replace- 
ment progran; but as of now the degree of possible influence cannot be ap- 
praised, and there are other considerations. Fer the oil companies generally, 
their own operating requirements and economic factors outweigh the influence 
of legislation. For the independent owners, unless the over—tonnage problem 
is solved or they are able to participate profitably in foreign trade, re- 
placement will occur only to the extent that long-term charters can be ob- 
tained. 


Item 7 of the questionnaire inquired as to plans for using the 
government loan procedure for vessel replacement authorized under Section 
509 of the Merchant Marine Act, 1936. 


Ten of the fourteen respondents, nine oil companies and one indepen- 
dent, statea that they do not contemplate using Section 509. Ome additional 
oil company said that they did not know whether or not they would use this 
method of financing, and another that they were making an investigation of 
the subject. 


Favorable comments came from the remaining two independents only. 
One of these stated the belief that Section 509 is potentially one of the 
most effective aids to new construction, as a means of financing that might 
not otherwise be obtainable. It was considered "preferable to government in- 
surance in many cases because (i) the interest rate is reasonable and (ii) 
most insurance companies and other institutional lenders will not lend up to 
874 percent of the cost of the ~sssel unless the owner obtains government 
mortgage insurance covering 100 percent of the loan.” However, it was noted 
that there are no funds presently available and the need for assurance that 
the owner be permitted to depreciate the vessel over the period of mortgage 
amortization was ees 


The other independent company expressed the opinion that Section 509 
aid would be potentially effective if funds were made available and if loans 
of 100 percent of the construction cost were authorized--in other words, no 
down payment. This was considered necessary in view of the high cost of new 
construction and large working capital requirements. 
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9, lU, 11, and 12, Other Problems and Recommendations 


The last four items comprise, in effect, the sunmary and conclusions 
section of the questionnaire. Item 9 asked tor suggestions on the amendment 
of existing Jaws; item 10 for comment on probiems not pre viously covered; 
item 11 for recommendations on steps to be taken by the ,overnment and other 
interested parties in the solution of these problems; and item 12 for the 
order or priority that should be attached to the problems of the domestic and 
offshore tanker trades. 


The replies to these questions reflected the general aifference in 
viewpoint between the two tanker groups—proprietary ana independent. The 
oil companies, on the whole, had comparatively little to say, whereas the 
independent owners offered comments and recommendations on a wide and varied 
range of subjects. The result is that there appear to be only a few areas 
in wnich there is any substantial degree of common interest. As between the 
two grsups, this is undordtedly true, and while the importance of a problem 
to one company is not measured by its importance or lack of importance to 
another company engaged in basically different types of operation, it is at 
least pertinent here to differentiate between the subjects on which there 
are varying degrees of interest. 


On this basis, and because it is the only practicable way of putting 
together the scattered pattern of varied opinion, the following summary is 
presented under problem headings, with notations as to the degree of interest 
shown by the two groups of tankship owners. 


MSTS Competition: As previously reported in connection with item 
(1.g) of the questionnaire, there was wide agreement that MSTS competition 


has contributed to the over-tonnaged market situation. There was somewhat 
less emphasis given to this pr.olen in question 9 on legislative recommenda- 
tions, but in reply to question 12 on problem priorities it was given first 
place by five of the six respondents and second place by the sixth. A num- 
ber of comments were made to the effect that the need for eliminating govern 
ment competition is implicit in the declaration of policy of Titie I of the 
1936 Act. 


Depreciation and Amortization: Four of the eleven oil companies and 
all three independents favored amendment of the Internal Revenue aw or the 
applicable regulations to liberalize the method by which depreciation may be 
charged off, so that the rate of depreciation could match the rate of loan 
amortization, or where financing is not involved, owners could depreciate 
their ships and build up reserves during the early years when the snips are 
most productive. 


oa of Tax-Deferred —arnings Toward Vessel Reg tacenent Two oil 
companies two ependents proposed ame! of Seccion 511] of the 1936 
Act to permit the deposit of tax-deferred earnings in construction reserve 
funds. ‘ 


Public Law 574—Trade~in~and-Build: It has been previously noted 


that positive interest in building under Public Law 57) is extremely limited 
at the present time. This probably accounts for the scarcity of comment on 
the subject in replies to question 9 on suggestions for legislative change. 
Three oil companies and one independent commented on two aspects of the law 
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-- trade-in vaiue and speed. ‘he trade-in value was considered too low on the 
present basis to give adequate help in financing new construction. One sug¢- 
gestion was made that the trade-in value snould be the greatest of replacement 
value, world market value, or depreciated value. On speed, the opinion was 
that owners should be permitted to build tor the speed they consider economical, 
and that the government should pay for the costs of building for any higher 
speed requ:red tor defense purposes. 


Administration of Inspection and Navigation Laws: Two oil companies 
and two Independents iaaeetok changes in the administration of inspection 
and navigation laws. Biennial inspection as proposed by S. 743 was recommended 
in two cases, and another suggestion was that inspection should be conducted at 
the time of drydocking. There were three comments on the overlapping of juris- 
diction between the Coast Guard and the American Bureau of Shipping or Lloyd's 
Bureau of Shipping, with recommendations that the Coast Guard should accept 
inspection reports of the civilian agencies, or that inspection autnority should 
be transferred to the latter. In addition, one of the independent companies 
called attention to two matters that appear to be of minor importance here — 
wage penalties on short voyage terminations, and quarantine inspection delays 
on arrival after working hours. 


Construction and poring Subsidies: Both construction and operating 
subsidies were reco by one independent owner, and endorsed in principle 
by one oil company respondent, as the only means of making possible the par- 
ticipation of U. S. flag tankers in the foreign trades. Another independent 


company also favored a construction subsidy. It was suggested that construc- 
tion subsidies snould be paid the shipbuilder rather than the shipowmer. 


Transfers Foreign: Two independent companies favored a liberal policy 
on the transfer of registry to foreig flags. The position taken is generally 


that transfer to a friendly foreign flag, particularly under contimed U. S. 
citizen owmership, would be more advantageous in the iong run than to force 
future construction into foreign yards for foreign operation. One company 
suggested that tne government should aid U. S. citizens in building modern 
competitive tonnage for registry under friendly foreign flags to engage in 
foreign trade, as an adjunct to the privately-owned tanker fleet that would 
be available for military use in time of war. 


Deeper Waterways: Despite the many references in answer to a previous 
question on the Tiattetions to the operation of large vessels caused by in- 
adequate channel depths, the subject was mentioned only once as an industry 
problem about which something should be done. The oil company that made this 
comment expressed the opinion that the need for deeper waterways leading from 
the sea, so that large: deadweight calling for deeper draft can be utilized, 
is the biggest problem facing the industry, of those which cannot be solved 
by individual effort. 


Miscellaneous: One independent company noted a number of other prob- 
lems which, while they are undoubtedly worthy of consideration, appear some- 
what extraneous to the general scope of this study. Accordingly, they are 
merely identified here without elaboration: 


Extension of the Marine War Risk Insurance Act; 
Convertibility of foreign currencies; 

Discriminatory clauses of Section 9 of the Ship Sales Act; and 
Potential competition with government-owned pipelines. 
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APPENDIX D 


BRIEF OF THE INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION 


SUBJECTS la AND lb 


Considering the present instability in the intercoastal trade due 
to labor conditions, continued attacks by the transcontinental railroads, 
and present practices of the Interstate Commerce Commission, we believe 
that the intercoastal carriers are doing everything possible under the law 
to further the development of the intercoastal trade and the National Trans- 
portation Policy. Many improvements in the handling of cargo are prevented 
by the failure of labor to cooperate, There exist, under the law, subject 
to Interstate Commerce Commission approval, possibilities for the pooling 
of cargo or revenue with an accompanying reduction in costs; successful 
pooling, however, needs a basis of stability in the trade. The destructive 
competition deliberately engendered by the transcontinental railroads is 
dealt with in specific terms elsewhere herein, as is the failure of existing 
regulatory authority to stop such destructive practices. It is not the 
fault of the intercoastal carriers that the National Transportation Policy 
is not being effectuated. We believe the pages that follow will show that 
the National Transportation Policy is being flouted. 


SUBJECT 2d 


The passage of the Transportation Act of 1940, changing the word- 
ing of the National Transportation Policy, broadening the regulation of 
water carriers and transferring the regulation of water carriers to the 
Interstate Commerce Commission, was responsive to a wide spread belief, 
endorsed by the Interstate Commerce Commission, that effective regulation 
of interstate transportation required that competitive forms of transporta- 
tion be regulated by the same governmental body, Although the Transportation 
Act is riddled with exceptions, the Interstate Commerce Act as so amended 
gave the Commission effective control over most of the main arteries of rail, 
truck and water transportation in interstate commerce. Its power over the 
transcontinental railroads and their intercoastal competitors should enable 
it to carry out the National Transportation Policy in that field of competi- 
tive activity at least. If not, then the Commission should have long since 
explained to Congress the deficiencies in the statute and asked for the re- 
moval of such deficiencies. The Transportation Act of 1940 has been in 
effect approximately 15 years. Transcontinental railroad rate cutting prac- 
tices for the purpose of taking business away from the intercoastal trade 
are worse today than ever before. As a matter of fact, the Interstate 
Commerce Commission's major effort in preventing destructive competition by 
railroads against water carriers was made in 1922, at a time when it had no 
control over the intercoastal carriers, The transcontinental railroads at 
that time sought to put into effect drastic rate reductions admittedly 
designed for the purpose of taking away the bulk of intercoastal cargo. 

The railroads sought Fourth Section Relief. The Commission denied the 
relief, and this destructive rate cutting by the railroads was thus prevented. 
In its decision, Transcontinental Cases of 1922, 7) I.C.C. 48, the Commission 
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laid down a standard which, if it were applied to the many recent destructive 
rate reductions by the transcontinental railroads, would require their can- 
cellation,. 


The Fourth Section clause involved in 7!: I.C.C. 48 is tie prohibi- 
tion against charging more for a shorter than for a longer distance over the 
same route in the same direction when the shorter distance is included in the 
longer distance. The Commission is authorized in special cases to permit 
carriers to violate this prohibition, provided the charge for the longer 
haul is "reasonably compensatory." Nowhere else in the Interstate Commerce 
Act is the expression "reasonably compensatory" used. In denying relief from 
the statutory prohibition the Commission found the proposed rail rate reduc- 
tions were not reasonably conpensatory and held that to be reasonably compen- 
satory a rate "must (1) cover and more than cover the extra or additional 
expenses incurred in handling the traffic to which it applies; (2) be no 
lower than necessary to meet existing competition; (3) not be so low as to 
threaten the extinction of legitimate competition by weter carriers; and 
(4) not impose an undue burden on other traffic or jeopardize the appro- 
priate return on the value of the carrier property generally, as contemplated 
in Section 15a of the Act." The Commission added that reasonably compensa- 
tory rates ought, wherever possible, to bear some relation to the value of 
the comnodity carried and the value of the service rendered in connection 
therewith, 


In 1947, the Intercoastal Steamship Freight Association sought to 
have the Intezstate Commerce Commission apply this same standard to all com- 
petitive transcontinental-intercoastal situations. Counsel for the Associa- 
tion contended in effect that the language used by the Commission in 7 I.C.C. 
48 was broad enough and appropriate enough to be applicable to situations 
where relief from the lth Section was not sought. tvidence was offered to 
show that the transcontinental railroads had reduced many rates since 1922 
to levels as low or even lower than those condemned by the Commission in 
1922 as not reasonably compensatory. The Commissioner presiding at the hear- 
ing was unimpressed. He insisted upon an acknowledgment from counsel for 
the Intercoastal Steamship Freight association that Section is the only 
section that speaks o° compensatory rates. He went further. He insisted 


upon getting the Association's witness then on the stand to testify that 
"the reference to compensatory rates in the Act occurs only in Section ." 
(Transcontinental Rail Rates-Intercoastal Water Rates, etc., Docket 29663, 
29664 and 29708 - Washington hearing April 23, 1947, pages 249-252). 


Of late, however, this word "compensatory" crops up every now and 
then in Commission decisions having nothing to do with the Fourth Section. 
Sometimes its use betrays an administrative attitude which, subconscious or 
otherwise, if not pro-railroad is certainly anti-water carrier. Consider, 
for example, two Investigation and Suspension proceedings - one I & S vocket 
6063, decided in 1953, covering a reduced transcontinental rail rate on tin 
plate; the other I & S Docket 616k, decided in 195i covering a reduced 
intercoastal rate on tin plate. The decisions were rendered in each case 
by Division 2 of the Commission, and one participating member of that Divi- 
sion was the same Commissioner who presided at the April 23, 197 hearing 
in Transcontinental Rail Rates-Intercoastal Water Rates referred to above. 
No Fourth Section question was involved. In Investigation and Suspension 
proceedings the statutory burden of proof is on the carrier defending the 
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rate. In the decision on the rail rate veduction, I & S 6063, the Commission 
found in favor of the railroads, and the Commission's report contains the 
following sentence (289 I.C.C. 38h, 386): 


"There is no indication that the rate proposed 
is not compensatory." 


In the decision on the water rate reduction, I & S 616, the Com- 
mission ordered the reduction cancelled, and its report contains the follow- 
ing sentence (293 I.C.C. 157, 165): 


"It is not at all clear from the evidence before 
us that the rate would be reasonably compensatory 
so as not to cast a burden upon other traffic." 


There may not be one law for the rich man and another for the poor 
man, but it appears that there are two different Intersta’e Commerce Acts. 


Although we do not wish to dwell here on the merits of either the 
rail case or the water case, it is proper to note that in 20 years the rails 
by a series of rate reductions on tin plate and the intercoastal carriers 
by a series of rate Increases on tin plate had narrowed the gross spread 
between their rates from 70 cents te 20 cents, It was an attempt by the 
intercoastal carriers to restore the gross spread to 35 cents that the Com- 
mission condemned. In neither proceedings were any cost figures introduced 
of record. 


The subject here under discussion is the "allocation of regula- 
tory and other Government functions among such agencies as the Interstate 
Commerce Commission, the Department of Commerce, the Maritime Administration 
and the Federal Maritime Board." The only virtue in having all forms of 
transportation regulated by a single commission is that such control, it 
would seem, should prevent destructive competition between the different 
forms of transportation. This result has not been achieved under the present 
regulatory set-up. Actually, the transcontinental railroads are today waging 
the worst kind of warfare against the intercoastal carriers. 


The failure of regulation concentrated in the hands of the Com 
mission to achieve anything approaching the results expected by many is due, 
we believe, to an attitude within the Commission. The Commission cannot 
today contend that it can do but little to prevent destructive competition 
between water and rail carriers because of the absence of control over water 
carriers. It has no basis for asserting that the intercoastal water carriers 
are guilty of indiscriminate rate reductions, The intercoastal carriers for 
nearly 20 years have been innocent in that respect. Destructive competition 
between the transcontinental railroads and the intercoastal carriers can 
only be terminated now, in accordance with the National Transportation 
Policy, by forcing the transcontinental railroads not only to cease their 
destructive rate cutting but to revoke certain of their rate cuts which the 
Commission failed to stop. This is the nettle of regulation that the Com- 
mission refuses to grasp. 


Even when the transcontinental railroads in a time of financial 
stress were willing to increase certain of their rates made against the 
intercoastal trade, the Commission but grudgingly gave partial consent. 
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we refer to the decision of the Commission in Transcontinental Rail Rates - 
Intercoastal Water Rates, mentioned above. The Commission's decision is 
Feported in 008 1.c.c. 567. That investigation, in form, was on the Com- 
mission's own motion. Actually it was instituted, with obvious reluctance, 
responsive to a petition from the United States Maritime Commission and the 
var Shipping Administration, which had previously attempted an intercoastal 
operation at a considerable financial loss due largely to existing transcon- 
tinental rail rates. The petitioners alleged such rail rates were "unjust 
and unreasonable in violation of the Interstate Commerce Act in the follow- 
ing respects: in many instances they are lower than necessary to meet water 
competition; many represent excessive reductions below normal rates; in some 
ing-ances they are lower than rates heretofore condemned by the Commission 
because they did not meet the criteria established by the Commission of 
reasonably compensatory rates." 





The Commission firally instituted the investigation, after first 
requiring the submission of a considerable amount of preliminary data and 
argunent. We have already commented on the attitvde and remarks of the pre- 
siding Commissioner in connection with the word "compensatory." During the 
hearings, the ijaritime Commission and the intercoastal carriers submitted 
a mass of factual testimony and exhibits dealing with railroad rates and 
costs. Although the investigation was on its own motion, the Interstate 
commerce Commission not only offered no assistance but actually made it dif- 
ficult for the water carriers to get much of their evidence into the record, 
jncluding particularly railroad cost figures compiled originally for other 
purposes by members of its own staff. Attempts of the intercoastal carriers 
to cite the divisions accruing to individual railroad participants in trans- 
continental hauls were thwarted by the refusal of the Commission to admit 
into the record any evidence concerning divisions, despite the fact that in 
74 I.C.C. 48, referred to hereinabove, the Commission had very properly taken 
into consideration the measure of divisions in arrivine at its condemnation 
of the rail reductions proposed therein.* 





*The lawfulness of the divisions of transcontinental rates is now under 
attack in I.C.C. Docket 31503. In that proceeding the eastern railroads 
claim their divisions of such rates do not yield fair, just and reasonable 
revenues. In the same proceeding by cross-complaint, the western railroads 
are contending that their divisions of transcontinental rates are unjust, 
unreasonable, inequitable and unduly prejudicial to the western railroads, 
Intercoastal carriers are not a party to this proceeding nor could they 
become one, It is their contention, however, and it has been their position 
since at least April, 1947, that the divisions accruing to the western roads 
and the divisions accruing to the eastern roads are everything the respective 
groups of rail carriers contend. The trouble lies in the rates themselves. 





Moreover, the Commission forced the intercoastal carriers to name indivi- 
jual articles and rates thereon and to deal with such articles and rates 
only. The Commission ignored completely the general practice of the trans- 
continental carriers of basing their rates almost entirely on intercoastal 
competition w’.thout considering rate making factors normally held necessary 
by the Commission in proper rate making. 
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The mass of evidence finally forced into the record was suffic- 
iently impressive to elicit a statement from the transcontinental railroads 
that they were willing to increase their rates on most of the articles 
carried by them in competition with the intercoastal carriers, if the Com- 
mission would let them. The increases proposed were small, but the Com- 
mission appeared reluctant to permit even those increases. Finally, however, 
some but by no means all of them were approved, together with corresponding 
increases by the intercoastal carriers. The Commission's action was entirely 
permissive. It uttered no condemnation of destructive competition by the 
railroads; it made no finding as to a proper minimum level of rates; it did 
not analyze the evidence submitted by the intercoastal carriers concerning 
transcontinental rates and costs. Its report did contain, however, (268 
I.C.C. 567, 572, 573) a statement that showed quite clearly whose toast 
was being buttered: «<####it appears that competition from the intercoastal 
ships will probably have much less effect on transcontinental rail rates 
than it has in the past." It had been the simple-minded understanding of 
the intercoastal carriers that the proceeding was intended to deal with the 
effect of transcontinental rates on intercoastal competition. 


In its mishandling of the competitive relationship between the 
transcontinental railroads and the intercoastal carriers, the Commission 
has certainly shown itself instinctively anti-water carrier. Evidence that 
water transportation is the Commission's step-child is plentiful in other 
matters. 


Consider, for example, the degeneration of what was once called 
the Commission's Bureau of Water Carriers, but is now called Bureau of Water 
Carriers and Freight Forwarders. The Bureau of Water Carriers was created 
by the Commission January 6, 1941. Its duties were ill-defined, but at 
least it seemed to provide a bureau of the Commission which would concen- 
trate on water transportation problems and assist the Commission in arriving 
at intelligent decisions in cases or other problems involving water carrier 
operation. Its field of activity included nothing but water transportation. 
In 1942 the name of the Bureau was changed to Bureau of Water Carriers and 
Freight Forwarders, and there was assigned to it the same type of duty in 
connection with Freight Forwarders as previously assigned to it in connec- 
tion with water carriers, Since that time, although the name of the Bureau 
has not been changed, the Bureau has also been assigned the handling of 
agreements filed for approval under the provisions of Section 5a of the 
Act, the so-called Reed-Bulwinkle Bill, irrespective of the form of trans- 
portation involved. In the meantime the personnel of the Bureau has been 
drastically reduced. It is obvious that the water carriers are lost in the 
shuffle. 


Perhaps a Bureau of Water Carriers equipped to function properly 
would have prevented the mistake the Commission made in its 66th Annual 
Report issued under date of November 1, 1952, in recommending amendments 
to the Act which would make common carriers by water "liable for payment 
in reparation awards to persons injured by them through violations of the 
Act." The Commission already had that power, 


Another legislative recommendation, contained in the Commission's 
latest annual report issued under date of November 1, 1954, is also symp- 
tomatic. In that report the Commission asks to be riven the same emergency 
powers with respect to service by water carriers as it already has with 
respect to car service by rail carriers. This same lezislative recomaendation 





TRANSPORTATION POLICY 153 





nad been made previously by tiie Commission. At a meeting in washington, 
following the earlier recommendation, representatives of ocean-going water 
carriers explained to a committee of three Interstate Commerce Commissioners 
that other Federal Government agencies already had extensive powers over 
ocean=going water carriers and that what the Commission was asking for 
would lead to conflict of jurisdiction, particularly in view of the fact 
that the same ship on the same voyage was frequently engaging in transpor- 
tation subject to the Federal Maritime Board as well as transportation sub- 
ject to the Interstate Commerce Commission. These commissioners appeared 
to understand the situation when so explained to them, and subsequent annual 
reports of the Commission contained no such legislative recommendation, In 
the —— report, however, it was resurrected, and it appears again in 1953 
and 1954. 


The intercoastal carriers believe that coordinated regulation of 
the different forms of transportation is necessary if destructive compe- 
tition is to be prevented and the long neglected Transportation Policy 
carried into effect. Perhaps the name assigned to the body to which such 
regulation is entrusted is unimportant. However, the Interstate Commerce 
Commission has been unsuccessful in such coordinated regulation. The mere 
transfer of regulatory power over water carriers to a separate body would 
in no way operate to prevent the railroads from continuing their present 
destructive practices against the water carriers. The rail carriers and 
the Interstate Commerce Commission would still play the tune to which the 
water carriers would have to dance, 


Perhaps some consideration should be given to a scheme of trans- 
portation regulation which was considered a few years before the passage 
of the Transportation Act of 1940, by Commissioner Eastman and others but 
which was never formally proposed because of immediate opposition within 
the Interstate Commerce Commission. Under the scheme referred to each 
form of transportation would be regulated by an independent board. Over 
and above this group of boards, would be a coordinating commission. The 
basic idea was to provide a limited means of appeal to the coordinating 
commission. For example, if the board dealing with railroad rates handed 
down a decision adverse to the interests of a water carrier, the latter 
would have the right of appeal to tne coordinating commission whose duties 
would embrace the prevention of destructive competition between different 
forms of transportation. 


SUBJECTS 3, 4 AND 5 


We believe these three subjects overlap sufficiently to warrant 
our treating them as a unit. 


We know of no type of cargo suitable for transportation by water 
that intercoastal carriers have never been able to obtain. We know of no 
cargo being carried in the intercoastal trade at less than "compensatory" 
rates, but a great deal of cargo is being carried at less than “adequate” 
rates. A discussion of "compensatory" will be found in our comments on 
Subject 2d. ven the lowest rated cargo in the intercoastal trade pays 
more than out-of=pocket cost to the carriers and contributes to the 
general costs of operation. 
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Intercoastal carriers operate ships which have a carrying capacity 
of 10,000 tons and up. The whole carrying unit must be moved at one time. 
Except for the costs incident to the physical handling of the cargo on the 
dock, into the ship, and out of the ship, cost items for the voyage vary 
per ton of cargo in proportion to the volume per ship. Overhead per ton of 
cargo, along with such cost items as depreciation, also varies with volume, 
Largely because of the destructive rate practices of the transcontinental 
railroads, volume in the intercoastal trade remains far below pre-war, 
These practices have not only operated tc deprive the intercoastal carriers 
of a volume of cargo they should receive but also keep many rates below a 
level which the intercoastal carriers could justify and are entitled to 
receive on the cargo they do carry. 


Since the termination of World War II there have been a series of 
general rate increases permitted the railroads by the Interstate Commerce 
Commission. The Bureau of Transport Economics and Statistics of the Inter- 
state Commerce Commission has estimated "the average over-all increases" 
in rail rates allowed by the Commission to be 78.9%. As you know, the 
various percentage increases permitted by the Commission were "held down" 
on various commodities by maxima, and this percentage figure reflects such 
"hold downs", The percentages allowed in each territory have also differed. 
On some commodities in eastern territory the full percentage increases 
granted have amounted to 106%, 


The “hold downs" in the general increases have affected trans- 
continental rates. In addition to this factor, transcontinental rates are 
substantially lower than they would otherwise be because of voluntary re- 
ductions by the transcontinental railroads, 


The following table shows the transcontinental rates in effect 
June 30, 1946 on a substantial number of comnodities that are among the 
most important, historically, in the intercoastal trade, the present rate 
thereon, and the percentage of increase. June 30th, 1946 rates reflect 
the situation just prior to the series of rate increases referred to by 
the Bureau of Transport Economics and Statistics. Present rates used 
include the latest increases under Ex Parte 175. The 196 Westbound rates 
are taken from Agent Kipp's I.C.C. 1507 and Eastbound from Agent Kipp's 
I1.C.C. 1519, except the rate on lumber which is found in Agent Kipp's 
I.C.C. 1511. The present Westbound rates are taken from Agent Prueter's 
1.C.C. 1564; and the present Eastbound rates from Agent Prueter's I.C.C. 
1561, except lumber which is published in Agent Prueter's I.C.C. 1511. 
All rates shown are to or from Transcontinental Group A points, except 
in the case of Iron and Steel Sheets and Plates, where we have shown both 
Croup A and Group B rates; Pulpboard, where we have shown both Group A 
and Group K rates; Wrought Iron Pipe, where we have given the Group B 
rate; and Shelled Peanuts, where we have given the Group K rate. 
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Per- 
COMMODITY Item Rates centage 
No. __6/30/u6_Present__Increase_ 

Linoleum 4,700 150 22k 50 
Wrought Iron Pipe 5570 (B)127 192 51 
Iron or Steel Plate & Sheet 5845 (A)143 212 48 

(B)127 192 51 
Candy LOS 182 305 67 
Matches 6265 165 2k2 47 
Shelled Peanuts 64,50 (K)116 16h 41 
Pulpboard (Sec. 2) 6855 (A)123 166 35 

(K)117 166 2 
Tin Plate 7945 77 102 32 
Hand Fire Extinguishers 4,660 277 412 ug 
Tire Chains 39y 213 336 58 
Wallboard 3255 110 166 51 
Magazines 670 110 140 27 
Beer 3450 132 166 26 
Cameras 690 385 368 4 

Reduction 
Photographic Supp)ies 6945 275 368 34 
EASTBOUND 

Borax 3035 88 ah 6h 
Canned Goods 3800 102 176 72 
Magnesite 5456 80 115 Lu 
Lumber 2150 82 130 58 
Rice 6210 95 152 60 


It should be kept in mind in connection with this table of transcon- 
tinental rate changes that the 1946 rates were, by the evidence of the trans- 
continental railroads themselves, greatly depressed. Exhibit )); in Dockets 
29663, 2966 and 29708, introduced by the intercoastal carriers, in the 19k7 
investigation, Transcontinental Rail Rates - Intercoastal Water Rates, (268 
I.C.C. 567) contains abstracts from a large number of hearings involving trans- 
continental rates in which railroad interests stated such rates were depressed. 


We have lost a substantial amount of business to the transcontinental 
railroads because of the rate treatment shown in this table. The list of 
articles therein could be substantially augmented. 


A startling example of the effect of these rate changes upon the 
intercoastal competitive relationship with the transcontinental railroads is 
evidenced by the rate changes shown above on Cameras and Photographic Sup- 
plies. You will note that the transcontinental rate on Cameras has been 
reduced 4% and that the rate on Photographic Supplies has only been increased 
34%. In the meantime, the eastern railroad rate from Rochester to New York 
on both Cameras and Photographic Supplies has increased over 100%. The inter- 
coastal carriers formerly enjoyed a substantial movement of these commodities 
from Rochester, much of it destined to Hollywood, the movement from Rochester 
to New York being by rail. These railroad rate adjustments have eliminated 
is from the picture. We could not afford to carry these products at a rate 
which would be competitive with the transcontinental rail rate. 


78456 O—56—pt. 1——11 
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We are enclosing a copy of a letter written the Interstate Commerce 
Commission by the Intercoastal Steamship Freight Association under date of Jan- 
uary 19, 1954, requesting the Commission to suspend the latest transcontinental 
rail rate reduction on carmed goods, one of the commodities listed in the pre- 
ceeding table. The Commission declined to suspend, The intercoastal carriers 
have not as yet met this transcontinental rail reduction, and a substantial vol- 
ume of canned goods has been diverted from the intercoastal route, where it forn- 
erly moved, to the all-rail route. 


Since the practice of the transcontinental railroads of reducing rates 
to take businese away from the intercoastal carriers has been going on for many 
years, particularly since 1933 when for the first time intercoastal carriers 
were required to file their actual rates with a regulatory body, a long list 
of important commodities could be cempiled on which rail cuts have diverted busi- 
ness from the intercoastal route to the transcontinental route. Any such list, 
in addition to the commodities already mentioned, would include whiskey, wine, 
chocolate, glass and glassware, soya bean meal, soda ash, cotton piece goods, 
aluminum, brass, bronze and copper articles, 


We have alse lost considerable business formerly enjoyed because of the 
substantial increases in rates between the interior points of origin and the port 
cities, This business has been diverted to the all-rail route from such points 
of origin. For example, we formerly enjoyed a substantial movement of automo- 
biles and automobile parte, even from as far west as Detroit and Indianapolis. 
This business we no longer get. The movement of automobile parts has been di- 
verted to the railroads, but some of the movement of automobiles, of course, is 
now being handled by the se-called "drive away companies", Other business which 
we have lost because of the increases in rates to seaboard include a substantial 
movement of earthenware, plumbers' goods, welding rods, sodas, furniture and 
drugs. 


Since the war there has been a great increase in the movement of lun- 
ber from British Columbia in foreign flag ships. Such lumber replaces United 
States lumber which would have moved in American flag intercoastal ships. The 
fact that many of these foreign flag vessels were constructed with American tax 
payers’ money and were purchased from the United States government at bargain 
terms adds salt to our wounds, 


One class of business which the interceastal carriers have lost since 
the war consiste of lew valued commodities on which it has become necessary to 
increase rates, in order to place them on a remunerative level, beyond the point 
where the commodities can continue to move in the intercoastal trade. These 
commodities have not been diverted to the transcontinental route except possibly 
to a limited extent. What has happened is that the markets formerly supplied 
by an intercoastal route are now being supplied by production areas much closer 
to such markets, either by reil or by truck, Among these commodities are roof- 
ing granules, clay, sand, coal, coke and nitrates, 


The intercoastal carriers have also lost substantial business because 
of the fact that producers who used to ship intercoastally have found it exped- 
ent to build plants closer te the consumption areas and no longer use the inter- 
coastal earriers. It is doubtful if much of this business has been diverted in 
any way to the transcontinental route, but a substantial amount of it undoubted- 
lv is being carried by some of the same railroads via a shorter haul. 
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Other business has been lost to the intercoastal carriers because of 
the fact that high cost operation has necessitated every effort possible to 
shorten the turn around, This has, in many instances, necessitated the elim- 
ination of some ports of call. The high costs of operation have also neces- 
sitated the elimination of the pre-war practice of extending transshipment 
rates to and from various Pacific Coast ports, under which practice those 
ports received the same rates as such major ports 2s Los Angeles, San Fran- 
cisco and Seattle, the intercoastal carriers absorbing the charges of the 
smaller vessels which moved the cargo to and from such ports from and to the 
major ports served by direct call of the intercoastal carriers. The added 
cost of the intercoastal route to shippers located in such minor ports has 
undoubtedly resulted in substantial diversion of cargo to the all-rail route. 


We know of no existing Fourth Section relief orders which adversely 
affect the movement of traffic in the Atlantic-Pacific intercoastal trade. 
The firm action and supporting statements by the Commission in Transcontinental 
Cases of 1922, 74 1.C.C. 48, already referred to above under Subject 2d, and 
similar action in certain other cases decided prior to the enactment of the 
Transportation Act of 1940, have been a strong deterrent to any possible rail- 
road Fourth Section applications directed against the intercoastal route. 
The railroads, however, are now trying to persuade Congress to repeal the 
long and short haul prohibition in the Fourth Section. 


Blanketing of rates by the transcontinental railroads is widespread. 
Rates on certain commodities suitable for intercoastal transportation have 
been blanketed so that the rates from Pacific coastwise producing territory 
to Atlantic coastwise territory are no higher than the rates from the same 
Pacific coastwise territory to such interior points as Denver, Colorado, and 
Cheyenne, Wyoming. For example: Sodium Sulphide, Item 3365 (part 2); Talking 
Machine Record Blanks, etc., scrap, Item 3505 and Champagne, Item 5300; Item 
references are to Agent Prueter's I.C.C. 1561. Similar blanketing occurs in 
the westbound transcontinental tariff, Agent Prueter's I.C.C. 156, so that 
rates on numerous important commodities are no higher from Atlantic Coast 
producing territory to Pacific coastwise territory than from such points as 
Denver and Cheyenne to the same Pacific Coast territory. For example: Can 
Tops * Bottoms, Item 3780; Can Stock, Item 7950; Tin Plate, Item 7945; Carbon 
Furnace Electrodes, Item 3796; Compressed Air Cylinders, Item 4259; Safety 
Fuses, Item 4543; Frozen Fish, Item 4665, Part 2; Linoleum, etc., Item 700; 
watches, Item 6265; Asbestos Paper, Item 6729; Magazines, Item 670; Cameras, 
etc, Item 6940; Talc or Soapstone, Item 7845; Fire Fighting Apparatus, Item 8203. 


These same tariffs also contain many items in which the blanketing is 
less extensive. Chicago, for example, is frequently given the same transcon- 
tinental rate as Atlantic seaboard points, both eastbound and westbound, 


Transcontinental eastbound rates on lumber and related products are 
published in Agent Prueter's I.C.C,. 1511, and are so blanketed as to be no 
higher from west coast producing points to Atlantic seaboard than from the 
same points to Indiana, 


It must be remembered in connection with these blanketed rates that 
where, for example, the rate from New York to the Pacific coast is the same 
as the rate from Denver to the Pacific Coast, the same rate is applicable 
from all intermediate points, between New York and Denver, to the 
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Pacific Coast. Moreover, transcontinental rates also operate as maximum rates 
wherever a rate published in any tariff covering a haul between points inter- 
mediate on the transcontinental route is higher, as published, than the trans- 
continental rate, Otherwise, there would be a violation of the Fourth Section, 
in the absence of Commission relief therefrom. 


A recent rate device of the railroads which will have a serious effect 
on the intercoastal carriers if we are not successful in eliminating its use 
is being employed in eastern territory to and from the port cities. in num 
serous instances, the railroads have reduced rates on specified commodities 
moving within eastern territory but have restricted the applicability of such 
reduced rates so that they do not apply on traffic moving to or from the docks 
served by the intercoastal carriers, Thanks almost entirely to some of our 
shipper friends, this device has not gone into effect as yet on any important 
commodities, The railroads recently proposed reductions on iron and steel 
articles and on various paper products within eastern territory, commodities 
of m jor importance to the water carriers, and announced that the reductions 
would not apply on traffic to and from the docks, but the restriction was 
removed at the insistence of shippers. 


Another device which has a deleterious effect on the intercoastal 
carriers is a railroad practice in connection with meeting competitive sit- 
uations between inland points covering only portions of eastbound or 
westbound transcontinental hauls. Limited rate reductions my well be 
warranted in situations of this type because of truck competition, and it 
would appear that the intercoastal carriers should have no interest in the 
matter, Such is not the case, however, because the transcontinental carriers 
broaden adjustments of this type so that reductions are eventually made to ex- 
tend to the entire coast-to-coast movement, By this method the railroads 
weaken the intercoastal carriers financially by forcing them to make corres- 
ponding reductions, or, if the intercoastal rate is not reduced, recoup some 
of the revenue lost to them because of their own reductions between the in- 
terior points through means of the added traffic diverted from the water 
carriers. For example: 


In late 1954 the railroads drastically cut the dried bean rates from 
southern Idaho to all western trunk line and southwestern line areas to meet 
unregulated truck ccmpetition. Producers in the Pacific Coast states demand- 
ed similar treatment into the same territory, and such reductions have just 
been published by the railroads. Up to this point, the intercoastal carriers 
have not been affected. However, the railroads have also approved, through 
their rate making organizaticns, reductions in rates from the entire Pacific 
Coast to eastern territory served by the intercoastal cgrriers, Althougn they 
have not yet approved, so far 2s we can learn, an extension of the reduction 
into the Atlantic Coast port cities themselves, the normal sequence of events 
will produce that result eventually. Thus a probably legitimate effort to 
meet truck competition between interior points far distant from intercoastal 
territory develops into unwarranted attack on the intercoastal carriers which 
the latter must meet with a rate cut of their own or lose business, 


SUBJECTS 8 and 9 


In connection with the Atlantic-Pacific intercoustal trede, there 
is only one tariff of joint rates. This is Agent Harry S. Brown's M.F.1.C.C. 
No. 2. It is on file with the Interstite Commerce Commission and the arrange- 
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ments covered thereby wre voluntarily established. The joint rates therein 
apply from Pacific Coast ports to various trucking destinations in New Jersey, 
New York and Pennsylvania, with transfer from water carrier to motor vehicle 
taking place at docks in New York Harbor. The tariff covers only a limited 
number of commodities that seemea suitable tor joint rate treatment, and only 
those intercoastal carriers carrying a large tonnage of sucn commoaities are 
parties thereto. Six different trucking companies participate. The tariff 
nas been in effect less than a year and a nalf, was regarded largely as ex= 
perimentai and as yet nas not produced the volume of business hoped for. 


Joint, singie tactor rates have opvious advantages in convenience to 
shippers and consignees over combination rates which must be constructed by 
adding local rates and charges at transfer points. Moreover, shippers or 
consignees usually have their paper work simplified when such joint rates are 
available. These advantages are supplemental to the saving in out-of-pocket 
cost to the man who pays the treignht bill whenever, as is usuaily tne case, 
the single factor rate is less than the combination. Unaer the joint rate 
tariff mentioned above, the divisional arrangement with the trucks provides 
that the intercoastal carrier receives the same revenue as would accrue to 
the intercoastal carrier under its local rate tariff. The intercoastal carriers 
have felt, up to this time at least, that they could not afford to shrink 
their locals when entering into these joint rate arrangements. The trucks 
have been willing in some instances to take a shrinkage under their locals, 
however, and such joint, single factor rates, therefore, effect some out-of- 
pocket saving to the man who pays the freight. 


The desirability of joint rates can only be tested by experiment. 
Because the hinterland along both coasts has many gateways served by diff- 
erent carriers both by water and by land, such experiments present many prob- 
lems, including, for example, conflicting port interests, the possible di- 
verting of cargo from one long established route to another, and violation 
of the Fourth Section. It is otr understanding that the Interstate Commerce 
Commission considers that motor carriers, not subject to the Fourth Section 
as to their local movements, become subject thereto when they enter into 
joint rates with water carriers, who are subject to the Fourth Section. 


SUBJECT 10 


The average rate per ton of cargo handled in the intercoastal trade 
during the third quarter of 1954, the latest quarter for which figures are 
available, was $24.25. This compares with $10.00 in 1939. The increase 
of approximately 15 percent is due (1) to increases in freight rates and 
(2) to changes inthe consist of cargo handled. The relative effect of each 
of these two causes can only be estimated. Present rates on heavy moving 
commodities have not been increased by us a uniform percentage over rates in 
effect prior to the war. It is ow best opinion that of the 150 percent 
increase in the average freight rate, approximately two-thirds is due to in- 
creases in rates on commodities that are still moving; the other one-third 
to changes in the consist of cargo carried, including the complete dis- 
appearance of certain low-rated cargo, changes in the relative volume of 
the different commodities and articles still carried, and an increase in the 
volume of high rated less carload traffic. 
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The total volume of cargo in the intercoastal trade in 1939, according 
to Report 317 of the Maritime Commission, was 8,370,151 short tons. The Inter- 
state Commerce Commission figure for the trade in 1953, the latest year for 
which that Commission has released figures, is only 4,151,273. However, these 
figures afford no satisfactory basis for comparison. It is our understanding 
that the Maritime Commission figures include movement in tankers whereas the 
Interstate Commerce Commission figures do not. Moreover, Interstate Commerce 
Commission figures do not show carryings by certain companies who operated in 
the trade under special so-called “emergency authorities", Making the best 
estimates we can for these unknown factors, it is our belief that the inter- 
coastal carriers regulated by the Interstate Commerce Commission are carrying 
approximately two-thirds as much cargo as was carried in 1939, exclusive of 
tanker cargo. We have previously commented on the various factors that have 
contributed to the decline of intercoastal cargo tonnage. It is impossible to 
even estimate how much each such factor has contributed to such decline, 


The changes in the wage scales of all seagoing personnel since 1939 
is reflected with reasonable accuracy in the changes in the pay of able bodied 
seamen. Certain members of the crew have received greater percentage increases, 
others less. A wage comparison for each crew member would not reflect the 
changes in the duties of each. The following comparisons in connection with 
a bodied seamen is a fair picture of what has happened to crew pay since 
1939. : 


As of July 1, 1939, the basic pay of an able bodied seaman was $72.50 
amonth, At the present time it is $31,.41 a month for an east coast crew 
and $302.00 for a west coast crew. In 1939 the working week, for both east 
coast and west coast crews, at the basic wage was 56 hours; at the present 
time it is ,O hours. In 1939 overtime pay, for both east coast and west 
coast crews, was at the rate of 70 cents an hour; at the present time it 
ranges from $1.71 to $2.7, depending on the time, the place, and the nature 
of the work performed, 


Shoreside labor, that is, longshoremen and pier workers, not including 
foremen and salaried employees, received basic pay of $1.05 an hour on the 
east coast and 95 cents an hour on the west coast as of July 1, 1939. Present 
basic pay is $2.42 on the east coast and $2.21 on the west coast. The overtime 
rate on the east coast in 1939 was $1.60 an hour, and on the west coast $1.0 
an hour. At the present time the overtime rate on the east coast is $3.63 
an hour, and on the Pacific Coast $3.31 cents. On both coasts, and in 1939 
as well as the present time, the normal working day is from eight to five with 
an hour off for lunch, Under the union contracts, the working week on the 
east coast in 1939 was ki hours, or 5$ eight-hour days. At the present time 
it is 40 hours, or 5 eight-hour days. On the west coast in 1939 the working 
week was 36 hours, or 6 six-hour days. At the present tire it is 30 hours or 
5 six-hour days. The practical major effects of these provisions in the union 
contracts are that: (1) any work performed before eight o'clock or after five 
is at overtime rates; (2) any man working more than eight hours a day on the 
east coast or six hours on the west coast receives overtime pay for such per- 
iods of time; and (3) any work performed on Saturday, Sunday or specified 
holidays is at overtime rates. 


The price paid by an intercoastal carrier for fuel oil depends on the 
place at which the oil is purchased and whether or not the carrier deems it 
desirable to contract for his oil for a period of time irrespective of fluc- 
tuations in the spot price. The greater part of the fuel oil purchased by the 
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intercoustal carriers is bought at San Pedro, California. The posted, or cash 
price, on July 1, 1939, was 90 cents a barrel; at the present time it is $1.80 
a barrel, We believe these figures fairly reflect the change in the price of 
fuel oil used in the intercosstal trade, and that contract idiosyncrasies and 
prices of oil purchased at other points would only confuse the issue, 


The wage figures we have given do not include fringe benefits of any 
kind, or pay roll taxes, Such items of cost were almost non-existent in 1939. 
Today they add approximately 15% of these pay roll costs. 


It would be impossible to give you figures which would show, item by 
item, the changes in prices paid by an intercoastal carrier for materials and 
supplies. Operators of ships have to purchase such a wide range of articles 
that we believe your purpose, as we understand it, can best be served by using 
the index of unit prices for materials and supplies which has been used many 
times by the railroads in proceedings before the Interstate Commerce Commission. 
That index, with fuel excluded, shows an increase from 1939 to 1954 of 144 per 
cent. 


The increase in the cost of ship repairs can only be roughly estimated. 
The biggest item of expense in connection therewith is labor, and the increase 
in this factor is probably best reflected by a comparison of the average earned 
rate of hourly paid workers in a shipyard from 1939 to the present time. In 
1939 this was 88 cents an hour, At the present time it is $2.40 an hour, an 
increase of 173 per cent, The 144 per cent increase in the cost of materials 
and supplies which we have cited in the preceding paragraph is as good an index 
as any we know to the changes since 1939 in the cost, other than that of labor, 
of ship repairs, 


Under 10c, your memorandum calls for comment on "Changes in efficiency 
of vessel and shoreside operations." We assume you refer to labor productiv- 
ity. Intercoastal carriers have suffered greatly from decreased efficiency 
compared with pre-war operations, especially as described in the following tab- 
ulation: 


1. Taking all intercoastal ports as a unit, there has been a substantial 
decrease in the man-hour production of longshoremen, This situation is much 
worse at some ports than at others. Indeed, th::. are some ports at which 
present man-hour production equals that of 1939. If an earlier pre-war date 
than 1939 were used, the present situation would make an even worse comparison; 
for by 1939 productivity had already declined substantially compared with 1935. 


2. All through the post-war years, both as to shore labor and sea- 
going personnel, the intercoastal trade has been plagued with strikes, and with 
what are termed "work stoppages" in cases where a strike would violate a contract. 


3. There have been many sporadic slow-downs by dock labor. Sometimes 
these are due to alleged grievances against management, but by far the greater 
part of them are the result of jurisdictional disputes between rival unions or 
disputes among union personnel, At certain ports these slow-downs have been so 
prevalent as to make the work "sporadic" a misnomer, 


4. The same fundamental causes for the slow-downs also produce gang 
shortages, which of course operate to delay the ship and increase carrier costs, 
It is significant that the ports at which gang shortages are the most prevalent 
are the same ones at which slow-downs are the most frequent, 
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5. A new device employed just a few months ago, for several weeks almost 
paralyzed that part of the trade using west coast crews. Its use was engendered 
by a dispute involving a single ship, a ship not employed in the intercoastal trade 
or by an intercoastal operator, and it consisted of a refusal by all members of 
west coast crews to work overtime hours while a ship was in port. One effect of 
this was to more than double the time spent in port. A secondary effect, due to 
the fact that all cargo handling to and from such ships had to be done during 
the straight time ship hours, was to create an artificial gang shortage during 
straight time hours, thus compelling operators of ships with east coust crews 
to do most of their cargo handling during overtime hours. 


6. Efforts of intercoastal operators to adopt improved methods of cargo 
handling have been overwhelmingly resisted by labor, We have in mind particularly 
palletizing, bundling, and the use of containers or similar units. Very recent- 
ly, however, we have been advised by responsible labor representatives that they 
will now cooperate in an effort to work out such problems, 


MISCELLANEOUS 


the problems, not previously mentioned herein, confronting all 
the intercoastal carriers are the following: 


A = Section 22 rates 


Under Section 22 of the Interstate Commerce Act, common carriers are 
permitted to charge the United States, State or municipal governments lower 
rates than the general public. Such special rates are without regulatory contro’, 
Such rates, particularly those to the United States government, are so far below 
published rates, and the total volume carried under them today is so enormous, 
that they cast a heavy burden on commercial traffic carried at the higher pub- 
lished rates, This competition for high volume United States government freight 
has become a vicious thing. It should not be permitted. In the last Congress 
legislation was introduced to repeal these provisions of Section 22, Similar 
legislation will be considered in the present Congress. It should be supported 
by every friend of the domestic merchant mine, Although intercoastal carriers 
are refraining from offering such rate concessions, they are losing a substan- 
tial volume of government business to transcontinental railroads who quote such 
unregulated rates on competitive business, 


Be- J ted T Trans t 


Section 203(f)(b) of the Interstate Commerce Act provides in part: 
"Nothing in this part * * * shall be construed to include * * * motor vehicles 
used in carrying property consisting of * * * agricultural commodities (not 
including manufactured producte thereof), if such motor vehicles are not used 
in carrying any other property, or passengers, for compensation." 


A study of the legislative history of this exemption provision makes 
it clear that Congress had im mind the exemption from regulation of truck move- 
ment from farms to nearby markets or processing plants, Partly because of the 
badly worded statutory provision intended to put such exemption into effect, and 
partly because of administrative interpretation by the Interstate Commerce 
Commission, both the regulated railroads and the regulated water carriers have 
been badly hurt in their efforts to compete with unregulated trucks, At the 
present time, for example, large quantities of such commodities as dried fruit 
are moving all over the United States by unregulated trucks from processors 
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and middlemen to wholesalers, brokers, and stores, In efforts to meet this 
unregulated competition, railroads and water carriers have both been reducing 
rates. In such efforts, the transcontinental railrosds have fared better at the 
hands of the Interstate Commerce Commission than the intercoastal carriers. 

We are enclosing a copy of a communication to the Interstate Commerce Commission 
dated January 20, 1955, which was our answer to a request filed with the Com 
mission by the transcontinental railroads asking suspension of the intercoast- 
al tariff change intended to meet (1) the unregulated transcontinental truck 
competition and (2) the transcontinental rail rate reduction, on dried fruit. 
Although the Commission permitted the rail reduction to go into effect, despite 
a protest f t ted truck indust it has sus ed the intercoast- 
al tariff change although it was not protested by any trucking company. Not only 
have the intercoastal carriers been deprived of a legitimate right to compete 
with the transcontinental trucks, but they are helplessly witnessing a diversion 
of dried fruit from the intercoastal trade to the transcontinental rail rceute. 
In the face of such treatment by the regulatory body, along with similar treat- 
ment illustrated elsewhere herein, the intercoastal carriers are not amused 
when the present chairman of the Interstate Commerce Commission is quoted in 

the Wall Street Journal of February 9th as saying he personally would favor less 


regulation of railroads and truck lines by the government. 
USER CHARGES 


The railroads have been seeking for some time to secure the enactment 
of legislation which would require water carriers to pay a charge, or tax, for 
the use of harbors, rivers and other waterways. These proposals ignore the fact 
that the greatest beneficiaries of waterways, whether improved by Federal Gov- 
ernment aid or not, are the towns and cities located on and served by such water- 
ways. They also ignore the fact that a substantial portion of railroad tonnage 
receives either a preliminary or terminal movement over such waterways. It 
would be difficult to overestimate the importance of New York harbor facilities 
to the railroads serving New York and New Jersey points, or many other harbor 
facilities in the United States, 


A user tax agsinst water carriers as suggested by the railroads would 
almost certainly be unconstitutional, but that fact is not too reassuring to 
the water carriers, particularly in view of the present system of tolls for the 
use of the Panama Canal, 


The Panama Canal Code, as amended in 1950 requires the Panama Canal 
Company to establish tolls in accordance with a formula covering all operating 
and capital costs of the Canal proper and a share of the Zone Government costs, 
In determining the capital costs the company is required to establish a "value" 
for the Canal and to deduct therefrom the value which is "properly allocable 
to national defense." The Canal is required to publish a prescribed toll rate 
in the Federal Register and to hold public hearings, 


Despite these statutory requirements, the Canal Company has continued 
to charge the old 90¢ a ton rate and has not yet taken any of the above steps - 
notwithstanding that this year the law will be five years old. 


The General Accounting Office has advised that on the basis of the 
Company's published reports its Canal division revenues have exceeded costs 
by $27.8 million for the three year period from July 1, 1951 to June 30, 1954. 
For the fiscal year 1954 the General Accounting Office advises that the Com 
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pany's revenues from Canal tolls exceeded costs by over $10 million, or the 
equivalent of 24¢ @ ton (leaving an indicated toll rate of 66¢ a ton instead 
of 90¢ a ton). 


There is good reason to believe, that if Canal tolls were computed in 
accordance with the law and on sound accounting practices, the rate would be 
reduced to the range of 55¢-60¢. 
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APPENDIX E 


BRIEF OF THE MARINE EXCHANGE, INC. 


COMMERCE DEPARTMENT MARITIME STUDY - 
INTERCOASTAL STEAMSHIP TRADE 


This refers to the April 1954 study of the Department of Commerce relatirg 
to the American-flag steamship industry and particularly to that portion wherein 
it was suggested that a separate study be made concerning the intercoasta, trade 
and that it be published upon completion. 


The purpose of this memorandum is to offer the view of people vitally 
interested, .and also responsible for the policies of intercoastal steamship op- 
eration serving this trade continuously for over a quarter of a century. 


The importance of maintaining an adequate intercoastal service is self- 
evident.. Two of the principal reasons are the national defense advantages and 
the stabilizing effect on transcontinental transportation costs. 


The national defense requires the maintenance of a pool of operating 
vessels immediately available to the Defense Department. That the intercoastal 
and coastwise vessels constitute this pool and that they are essential has been 
stressed in so many levels of government that the subject need not be elabora- 
ted on further here. 


History is replete with illustrations of the results of monopoly. The 
intercoastal steamship industry is close to its demise and will certainly cease 
operation as a real freight service unless substantial remedies are promptly 
applied. With the oldest line in the trade recently abandoning, there seems to 
be little doubt that grave concern must be felt. 


If the intercoastal steamship service is completely abandoned or so re- 
duced as to no longer be a competing factor with rail, then the railroads have 
a clearly monopolistic situation in long haul freight cargoes. True, the motor 
carrier is continuously expanding its reach from short haul to longer haul posi- 
tion, but even that industry will not contend today that it compete with the 
transcontinental rail carrier. 


If this monopolistic situation prevails, rail rates will be increased. 
Of that there can be no doubt. They will be based upon the market rather than 
connected in some way to the cost of competing carrier, Such a monopoly in- 
evitably leads to abuse, and the next step is nationalization. 


An over simplification of the immediate problem of the intercoastal 
carriers is that even under prudent efficient operation and with substantial 
cargoes both west and eastbound, expenses exceed income, The principal fac- 
tors that have brought this once flourishing industry to the closing stages of 
a fight for survival are a depressed rate structure and the upward spiral of 
costs since the end of World War II, 
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The situation is not without elements that could restore the industry 
to some measure of health. The most promising of these appear to be: 


1. The water-rail rate picture - This is one of two fields in which there 
is not only available a plain remedy but one appearing to have some possibility 
of achievement, 


The record of transcontinental rail rate adjustment since the opening of 
the Panama Canal is clear, There is a substantial spread between the percentage 
of increase in transcontinental rates on « host of cargoes moving by water and 
on cargoes where the water lines do not offer competition. The basic contention 
of the water carriers is that the rails, through the device of "hold downs" or 
"lose leader" rates on water competitive cargoes, are diverting more than their 
proper share of those cargoes away from water to rail by the illegal means of 
handling them st a non-compensatory rete. The contention is also made that 
rates over non-water competitive routes are unjustly high and are financing the 
loss on the water competitive routes, 


The intercoastal trade was wiped out during World War II when all of the 
ships were seized under war powers, The railroads escaped seizure in World 
War II and satisfactorily served the military need as well as their own custom 
ers and the customers of the water lines. At the end of World War II, the War 
Shipping Administration re-entered the intercoastal trade as a principal, ap- 
pointing as operating agents the former intercoastal operators. It is note- 
worthy that within two to three years after the institution of the trade, the 
agency program was at an end and the lines were operating as principals, How- 
ever, the water-rail rate problem remained and even before the end of the 
agency operation the Government, through the War Shipping Administration, in- 
stituted action (ex parte 164) before the Interstate Commerce Commission seek- 
ing to have numerous "loss leader" rail rates vacated on the ground that they 
were not "reasonably compensatory" as required under the Interstate Commerce 
Act. The Interstate Commerce Commission entered into extensive investigstions 
of the coastwise and intercoastal rates and the competitive rail rates, As a 
result some measure of relief was granted on a limited number of coznodities, 
However, the rail carriers never disclosed their operating costs on transcon- 
tinental treffic, so that in effect the question of the compensatory level of 
their ratio was not cleared, 


Moreover, it is noteworthy that early this year the railroads reduced 
their eastbound rates on canned goods to « level that severely restricts the 
steamer lines' participation in this, the most important source of eastoound 
traffic. The steamer lines had protested the reduction at the time it was pre- 
pesed but the Interstate Commerce Commission refused to interfere with the 
rail carriers' action, 


Subsequently, the Interstate and Foreign Commerce Committee of the 
Senate, in the @lst Oongress (Report No, 2494, pages 89 et seq.), became so 
concerned with the problem that they made this commente 


"From the legislative standpoint, it would appear that the remedy for 
the discrimination which the ICC allows the reils to indulge in lies 
in several directions, One would be an investigation of costs of 
operation reflected in certein transcontinental rail rates, with an 
eye toward determining whether they are compensatory, At the present 
time there is no Government agency charged with this responsibility, 
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although it is a specific obligation outlined in the declaration of 
policy of the Transportation Act. If the ICC appears reluctant to 
undertake this project, then funds should be allocated to the new 
Federal Maritime Board to do so." 


On page 90, the Committee continued - 


"One thing is clear, and that is that the intent of Congress regarding 
the allowance of discriminatory practices by one form of transportation 
against another is sufficiently clear as to call for an immediate 
change from what appears to be undue favoritism shown the rail lines 
in quoting of rates at noncompensatory levels in one place and at in- 
flated levels in another. Communities not served by domestic water 
competition should no longer be asked to bear the burden of coastal 
areas in the matter of freight rates." 


No such action has ever been taken, however, though this report was 
issued four years ago. 


An additional aggravation is the fact that the Supreme Court of the 
United States in the Baltimore-Ohio case in 1952, held that a rate is not 
necessarily non-compensatory under the Act unless it is shown that it affects 
the profit and loss picture of the entire system. 


At this point the intercoastal steamship industry cannot stand the 
delay of bringing up such a matter again to litigation. It seems perfettly 
clear that the only real remedy in this direction lies in legislation defin- 
ing the compensatory rate and eliminating the result in the Baltimore-Ohio 
case by requiring the route cost measuring stick rather than the system cost. 
If the Administration is to face up to this problem realistically, it would 
seem that it must make a recommendation for such legislation even though 
it is not an easy thing to do and might ultimately result in a major ad~ 
justment in rail rates, some upward and some downward, 


In suggesting that Government make this recommendation, it is rec- 
ognized that volumes of argum_nts have been presented on both sides of the 
question and that traffic people on both sides of the question will argue at 
length, with just as much argument on the side of the denial of the non-com 
pensatory nature of the rate. Nevertheless, the undeniable fact remains that 
the railroads have in a substantially disproportionate manner increased rates 
on non-water competitive cargoes, 


Just the other day, the ICC granted publishing a rate on westbound 
pulpboard from the gulf area to the Pacific Coast. In the words of the West 
Coast Paper Traffic League, "Proposed rate is a destructive competitive prectice 
inconsistent with objectives of national transportation policy." The chair- 
man of the League goes on to say that the proposed reduction in rates forces 
the railroads to reduce their rate, plus a reduction in rate from the North 
Atlantic and further, that the purpose of national transportation policy is 
to preclude a carrier from initiating a destructive rate adjustment. The chair 
man has asked that the rate and all its ramifications be investigated care- 
fully through suspension procedure, 


The interstate Commerce Commission recently granted eastbound oper- 
ating rights to a number of carriers in the intercoastal trade, This has dan- 
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gerous repercussions because it means that eventually a one-way operation will 
squeeze out those who maintain an operation both eastbound and westbound, The 
westbound shipper faces the loss of his rights to receive cargo from the East 
Coast to the entire Pacific Coast. The reason for this is that traditionally, 
in the intercoastal trade, eastbound revenue makes it possible to maintain 
regular westbound service which, in itself at best, can operate only on a 
break-even basis, 


In short, the recent history of the intercoastal trade is replete with 
the ICC's lack of interest in protecting domestic water carriers. In fact, 
the ICC is seriously considering elimination of its Water Carrier Bureau, 


26 oreo Eee g coe - From 55¢ to 65¢ of every dellar of gross freight 
revenue mu alloca y the domestic ship operator merely to load and te 
discharge general cargo, The cost of handling cargo is by far the largest 
single item of expense in the trade today, Again, several factors are in- 
volved. Substantial increases in wage rates and restrictive working practices 
have been compounded by a decrease in efficiency, i.e., tonnage output per 
man hour. Many efforts have been made to offset these conditions by the use 
of labor saving methods and equipment, such as unit loads, increased size of 
palletized loads, and mechanical devices and equipment both in the vessel 

and on the dock. Any substantial progress has been stopped, in part, by unica 
opposition and the concurrent lack of bargaining power on the side of the 
entire indwtry, and on the other hand by lack of facilities and resources 

in the industry to do necessary research and testing particularly as there 

is little reason to believe that if research were successful, the improvements 
developed could be instituted. Here is one place where the resources and 
talent available to the Government could perform a valuable service, 


3. Vessel Design =< One of the most common criticisms of the industry, 
part ioular iy By thoes uninformed, is the fact that the industry is still 
"swinging cargo over the side of the ship with a boom and a line, lowering 
it into the hold through narrow hatches and snaking it into the wings with 
expensive labor." 


As in the case of most such criticisms, there is an element of truth 
in it, although it constitutes too broad a condemmation. Vessel design is 
the problem here and except for some minor innovations such as side port 
loading which has been tried and virtually abandoned, and except for the sea 
train operation, the industry has simply not had the economic facilities at 
its disposal to experiment with prototype vessels with radically changed de- 
sign. This seems clearly a field in which Government could serve. In addi- 
tion to the economic factor pointing in the direction of Government function- 
ing in this field, there is the labor factor, The prestige of Government 
recommendation for broad application of a new vessel design would tend to sub- 
stantially reduce labor opposition, 


4. Panama Canal Tolls = The round trip transit cost om a C3 is in the 
neighborhood of $15,000. Total operating cost for a round trip voyage is in 
the neighborhood of $150,000, Thus, depending upon the nature of the vessels 
and the number of ports served, the Panama Canal tolls constitute from 5 to 
10% of the operating costs, 


Some, if not all, of the intercoastal lines operated in the red in 
1953. In almost every case where a loss is shown it is believed that a sub- 
traction of the tolls item from the operating cost would have allowed the lines 
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to show a modest profit for the year. 


By the terms of the Hay-Pauncefote treaty, the United States has agreed 
to treat all vessels alike in the matter of tolls at the Panama Canal with a 
reservation for its own domestic ships which are not in competition with foreign 
flag ships because of the terms of the Jones Act. 


Early in the history of the Canal, the United States Government remitted 
all tolle om domestic intercoastal ships. There was an immediate protest from 
France on the ground that the lack of contribution from such tonnage thus in- 
directly increased the transit cost for the foreign flag ships. The toll was 
reinstituted for domestic ships, The problem in forgiving tolls for intercoast- 
al ships is not insurmountable, 


_ Railroads would undoubtedly oppose, but they cannot consistently do so 
without opposing also the toll free policies of the twelve other federally built 
canals now in operation, and on which some $450 million of federal funds have 
been spent in construction as against some $200 million (on an interest free 
basis) at the Panama Canal. The twelve other canals would have earned about 
$100 million in tolls in 1951 as against some $20 million at the Panama Canal 
if tolls had been charged at the same rate, 


-- The fact that tolls will be required at the St. Lawrence Seaway is no 
strong prohibition against free tolls for intercoastal ships at the Panama 
Canal, The St, Lawrence Seaway is internationally owned and rates are nego- 
tiated by the Canadian and American Governments, 


oe However, it is believed that the offshore American-flag operator, steel 
interests, lumber interests, canned goods interests, petroleum interests, cer- 
tainly maritime labor, shipyards and others, would join in such a proposal pro- 
vided the forgiveness of tolls to the intercoastal operator would not increase 
the toll on the foreign operator or the American offshore operator. This could 
be done in the same manner that tolls which would be earned on military ships 
are simply credited to the Panama Canal Company by means of a bookkeeping entry. 
This prevents the loss of revenue from Government ships reflecting itself in 
higher tolls on other vessels. This was accomplished by means of an amendment 
to the Canal Zone Code in 1951, and the Code can again be amended so as to pro- 
vide the same crediting of Canal Company accounts for tolls that would have been 
paid by intercoastal lines, This method of handling should also neutralize 
opposition from foreign countries, 


Of these four main points, the first three - namely, rate structure, 
cargo handling and vessel design - will require considerable study and probably 
should be considered as relatively long-range projects, It is not expected that 
help from these sources can be obtained promptly enough to aid the domestic op- 
erators in their present economic crisis, 


Immediate and positive relief can be obtained, however, by prompt action 
on the part of the Maritime Administration towards ebtaining exemption from 
Panama Canal tolls. Such exemption, we believe, should apply only to bona fide 
common carriers, as certificated by the Interstate Commerce Commission, who were 
operating their own vessels, both east and westbound, in regularly scheduled 
service on January 1, 1954. Exemption from tolls can be further restricted to 
vessels owned by the common carrier, 
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We earnestly request that thease four points be incorporated in the 
study being made by the Department of Commerce and that the study of ex- 
emption from Canal tolls for domestic operators be given this trade, and we 
believe it is, this is one avenue leading to prompt and effective assistance, 
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Mr. Roruscurtp. Common carriers on the inland waterways have 
at least held their own due to the great upsurge in demand for water- 
ways service. Comparison of regulated to private and contract wa- 
terway carriage is difficult due to lack of data, but a rough comparison 
of total tonnage on the Mississippi and tributaries system with ton- 
nage moved by the regulated carriers on that system, about. one-half 
of which tonnage is exempt, shows that the regulated carriers have 
maintained their prewar share of about 25 percent. Only a minor 
percent of all inland waterway traffic, including that on the Great 
Lakes, is subject to regulation. 

The growth in transportation competition referred to by the Ad- 
visory Committee as the “transportation revolution” has taken place 
in the midst of a genuine economic revolution which has had a pro- 
found impact on all aspects of the Nation’s life. 

The foremost characteristic of the expanding economy has been 
the changed composition of the national income. In the past 25 years 
we have witnessed the increased role of manufacturing in the total 
economic picture. In 1929, at the height of the 1920’s prosperity, 
manufacturing accounted for 26 percent of the national income. 
While its share declined somewhat during the depression years of 
the 1930’s, manufacturing presently accounts for 36 percent of the 
national income from private sources. It is the only private sector 
which has shown a substantial increase, and thus may be termed the 
pacesetter of the economy. All other private sectors, such as agri- 
culture, mining, construction, service industries, or finance, have de- 
clined, or at best have remained constant in their proportionate 
contribution. 

It is clear that future dynamic growth of the common-carrier indus- 
try depends largely on increasing ability to serve and meet the needs 
of the manufacturing industry. The products of this industry lend 
themselves readily to transport competition, not only among kinds 
of common carriers but between common and private carriage. If 
the common carriers are to increase their service to manufacturing 
industry, they must have fair opportunity to offer competitive rates 
and services. 

The extent to which all common carriers depend increasingly on 
revenues from manufactures may be illustrated by the experience of 
the railroads. During 1929 the railroads obtained 35 percent of their 
gross freight revenues from carload manufactures. In recent years 
they have been obtaining approximately half of their gross freight 
revenues from this source, in spite of the highly competitive nature 
of this traffic and their absolute increases in tonnages of other classes 
of commodities. I have already mentioned the almost complete de- 
pendence of the regulated motor carrier industry on this class of 
freight, and have demonstrated that this industry now equals the 
railroads in revenues obtained from manufactures. Undoubtedly, 
other large tonnages are hauled by private and intrastate carriers. 

Again, using the railroads as an example, it can be seen that prod- 
ucts of mines have been of declining importance in relation to gross 
freight revenues. This is true even in regions of large mineral pro- 
duction. The proportionate decline in revenues from products of 
mines has taken place in spite of the absolute increases in the move- 
ments of these commodities and the fact that great volumes of coal 
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and ore use rail transportation exclusively. The decline in rela- 
tive importance of these commodities is due to the declining share 
of mining enterprise in the totai national income, and to the changing 
importance of coal as a source of energy. Coal traffic has not kept 
up with the general level of economic activity. These facts indicate 
clearly that, apart from regulatory restraints against unreasonabl 
excessive rates, the possibility of high rates on so-called noncompeti- 
tive traffic is extremely limited due to its declining relative importance 
in total revenues. It should be pointed out that traffic in coal and ores 
is limited to certain geographical regions and does not affect mate- 
rially a large number ot railroads. In the entire western district, 
for example, products of mines account for only 12 percent of gross 
freight revenues of class I railways. 

To summarize my presentation to this point, I have indicated the vir- 
tually unanimous belief that we need a strong and progressive common 
carrier industry, that the entire transportation industry has evolved 
from a situation of imperfect or limited competition to one of pervasive 
competition, that our present common carrier system is not matching 
the economic growth of our country, and that the most competitive 
area of transportation is in the carriage of manufactured goods, the 
ae of which is now pacing our economic growth. It is our be- 

ief that the Nation’s common carriers must have the opportunity to 
match the economic growth of the Nation. We firmly believe that they 
can do this within the general framework of existing regulatory pol- 
icy modified, however, to reduce certain competitive disadvantages 
imposed on regulated common carriers by the statute, and to utilize 
competition among cominon carriers to greater advantage in the allo- 
cation of traffic. Through greater participation in national economic 
growth the common carriers will be better able to serve the public and 
provide the capacity needed for our national defense. 

I would like to proceed now with an explanation of the individual 
provisions of H. R. 6141 and H. R. 6142, dealing with them as they re- 
late to the specific recommendations of the Advisory Committee’s re- 
port. The first, section 2 of the bills, proposes a restatement of the 
national transportation policy. 


NATIONAL TRANSPORTATION POLICY 


The Advisory Committee concluded that— 


the first and essential step in the recommended program is revision of the 
declaration of policy in the Interstate Commerce Act. 


The bills, therefore, propose to amend the national transportation 
policy preceding section 1 of the act to read as follows: 


It is hereby declared to be the national transportation policy of the Con- 
gress— 

(1) to provide for and develop, under the free enterprise system of dynamic 
competition, a strong, efficient, and financially sound national transpor- 
tation industry by water, highway, and rail, as well as other means, which 
is and will at all times remain fully adequate for national defense, the postal 
service, and commerce; 

(2) to encourage and promote full competition between modes of trans- 
portation at charges not less than reasonable minimum charges, nor more 
than reasonable maximum charges, so as to encourage technical innovations, 
the development of new rate and service techniques, and the increase of 
operating and managerial efficiency, full use of facilities and equipment, 
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and the highest standards of service, safety, economy, efficiency, and bene- 
fit to the transportation user and the ultimate consumer, but without unjust 
discrimination, undue preference or advantage, or undue prejudice, and with- 
out excessive or unreasonable charges on noncompetitive traffic ; 

(3) to cooperate with the several States and the duly authorized officials 
thereof, and to encourage fair wages and equitable working conditions ; 

(4) to reduce economic reguation of the transportation industry to the 
minimum consistent with the public interest and to the end that the inherent 
economic advantages, including cost and service advantages, of each mode 
of transportation may be fully realized in such a manner so as to reflect 
its full competitive economic capabilities; and 

(5) to require that such minimum economic regulations be fair and 
impartial, without special restrictions, conditions, or limitations on indi- 


vidual modes of transport. 
All the provisions of this act shall be construed, administered, and enforced 


with a view of carrying out the above declaration of policy. 


Now, Mr. Chairman, I would like to say that it was the intention 
of the committee also to include the principle of competition between 
carriers of each mode of transport. To so provide there should be 
added following the word, “modes,” in line 6 on page 2 of the bills 
and in the second line of the second paragraph on page 19 of my state- 
ment, the words “as well as among carriers of each mode.” 

Mr. Harris. Yes, I notice that. That is not indicated in your pre- 
pared statement, is it ? 

Mr. Roruscuitp. No, sir; I am including it now, sir. 

Mr. Harris. Very well. 

Mr. Roruscuitp. The present statement of national transportation 
policy in the Interstate Commerce Act includes phraseology which 
has been taken to justify the imposition of regulatory restraints upon 
the exercise of managerial discretion in competitive activities. Par- 
ticularly to be noticed in this regard are the provisions directing that 
the regulation of all modes of transportation be— 

* * * so administered as to recognize and preserve the inherent advantages of 


each * * * and foster sound economic conditions in transportation and among 
the several carriers * * * without * * * unfair or destructive competitive 


practices * * * 


The foregoing language has been taken, in conjunction with other 
sections of the act, to justify regulatory restraints upon competition 
when carriers have sought to give their customers the full advantage 
of cost and service superiority. The ICC has, in effect, been required 
to be a business manager imposing restraints in keeping with its pro- 
phecy of the effect that rate changes may have upon competitors. the 
arrier proposing the rate, and the public. This factor has resulted 
in the existence of a diversity of purpose in the application of regula- 
tory standards leading to confusion among business managements as 
to the extent to which their competitive advantages might be utilized 
in the market place. Thus it has been said: 

The conclusion could be drawn, from the language of the national transporta- 
tion policy alone, that the Commission should deal with interagency rate ad- 
justments in such a manner as to allocate a given segment of traffic to the 
type of carrier best fitted tu handle it in terms of cost and service. On the 
other hand, the tariff filing provisions, the suspension power, and other pro- 
visions presuppose the exercise of carrier initiative in ratemaking. Other 
sections take out from the prohibition against undue preference, etc., “dis- 
criminations, prejudice, or disadvantage to the traffic of any other carrier of 
whatever description.” Also, the Commission is required, in exercising its power 
to prescribe just and reasonable rates, to “give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the carrier or car- 








174 TRANSPORTATION POLICY 


riers for which the rates are prescribed.” The various sections cited clearly 
indicate the right of carriers to compete strenuously for traffic and without 
confining themselves solely to that traffic for which they have a cost or service 
advantage over their competitors. 

With these specific provisions to consider as contrasted with the brief, gen- 
eral language of the statement of national transportation policy, it is reasonable 
to conclude that there has been no clear-cut course for the Commission to 
follow. Some have seen need for clarification by Congress of what the state- 
ment of national transportation policy is intended to accomplish in its rela- 
tions to the substantive provisions of the act (Rail-Water Adjustments, Bureau 
of Transport Economics and Statistics, ICC, 1954, pp. 150-151). 


Tn all too many cases the phrases “preservation of inherent advan- 
tages of each mode of transportation” and “elimination of destructive 
competition” have been applied to restrict what was once the basic 
paren of the regulation of transportation—to assure the shipper the 

owest rates without undue discrimination. The Supreme Court 
stated the guiding principle of regulation by the Commission under 
this national transportation policy to be: 


“* * * not only * * * seeing that the rates and services of each are reason- 
able and not unduly discriminatory, but that they are coordinated in accord- 
ance with the national transportation policy, as declared by the later legislation. 
This, while intended to secure the fairest rates consistent with adequate and 
efficient service and to preserve within the limits of the policy the inherent 
advantages of each mode of transportation, at the same time was designated 
to eliminate destructive competition not only within each form but also between 
or among the different forms of carriage (Hastern-Central Motor Carriers vy. 
U. 8., 321 U. S. 194, pp. 205-206). 


Application of the foregoing principles has resulted in allowing the 
Commission to judge rates in terms of the effect to be expected upon 
competing media rather than meeting the needs of the transportation 
medium proposing the rate and its customers. This matter was raised 
before the Court in Atlanta & St. Andrews Bay Railway Co. v. U.S. 


(104 F. Supp. 193). 


Basically the first matter for consideration goes to whether the Commission 
has statutory authority to regulate the amount of rate reduction proposed by 
railroads for the purpose of meeting competition with another form of trans- 
portation, so long as such rate reduction reflects the exercise of managerial 
discretion and the rates are not less than compensatory to the railroads. The 
plaintiffs insist that the railroads are free to adjust their rates so long as the 
adjusted rates are within the zone of reasonableness. * * * 

We think that the Commission has the power and jurisdiction to restrain 
rail rate reductions when necessary to enforce compliance with the national 
transportation policy. * * * 

We have no doubt that the Commission had authority to disapprove rates 
shown to be lower than necessary to meet competition, and to prescribe a mini- 
mum scale consistent with the national transportation policy. 

The Commission follows this rule i reserving the right to reject 
management’s conclusions in favor of its own with respect to the 
probable consequences of rate proposals which the carrier deems to 
most economically appropriate in a given instance. Thus in a motor- 
carrier case, the Commission expressed its anxiety over carriers’ and 
shippers’ welfare in justifying its disapproval of carrier proposals 
in these terms: 

In carrying out the legislative intent we have power to condemn proposed 
rates primarily for the purpose of preventing destructive competition in rates 
between rail and motor carriers and of promoting the financial stability of the 
several transportation agencies. We fail in the exercise of that power if we 


allow competitive rates to gravitate to levels which would produce that result. 
In our opinion the proposed rate would be reasonably certain to lead to a dis- 
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ruption of the sensitive sugar-rate structure * * * and thus impair to a material 
extent the revenues of the motor and rail carriers in that territory and their 
ability,,to provide the adequate and efficient transportation service contem- 
plated by the act” (51 M. C. C. 775). 


Even where proposed competitive rates may be compensatory to 
the carrier, the ICC has nevertheless felt required to restrain such 
rate reductions as for example when it said : 

From a cost standpoint the conclusion is warranted that the proposed rates 
will meet respondents’ direct costs of operation * * * and will contribute 
substantially to the overhead burden and profits. Costs are not, however, the 
sole criterion. An important consideration is whether the proposed reduced 
rates are lower than necessary to meet the competition encountered. No justi- 
fication appears for the establishment of levels of rates lower than total ex- 
penses to shippers incurred in the transportation over competitive routes” (254 
I. C. C. 287). , 

In short, under the language we propose to eliminate from the 
national transportation policy, the ICC has been obliged to assume 
that in judging the validity of rate proposals suggested by carrier 
management they— 

* * * are obligated to consider the interests of all forms of transportation. 
In carrying out the.legislative intent we have power and duty to condemn 
posed rates primarily for the purpose of preventing destructive competition 
in rates between the various forms of transportation. 

Thus under the national transportation policy as presently consti- 
tuted, we have only the ICC’s projections to guarantee that a particular 
rate, contrary to the judgment of management, will hinder the de- 
velopment of the carrier rather than help it and the customers it seeks 
toserve. Asthe ICC has put it: 

* * * where two of several modes of transportation are competing strongly 
for the same traffic and both are necessary to meet the needs of shippers and 
of the national defense, rates of both modes must be reasonably compensatory 
and so related that they will not be unreasonable, unfair, or destructive, but 


will promote adequate, economical, and efficient service by both modes of 
transportation and preserve their inherent advantages (284 I. C. C. 75). 


The departure under the present policy from the traditional and 
basic oepengne intended to govern the regulation of transportation was 
highlighted by Judge Fee in his dissent in Scandrett v. United States 
(32 F. Supp. 995) : 

The Interstate Commerce Commission have * * * departed from the tradi- 
tional role of conservators of the interests of the public at large, by refusing to 
permit rail carriers to reduce rates on petroleum products from Portland, Oreg., 
to the area near Spokane, Wash., even though the Commission found such pro- 
posed rates were “compensatory considering all costs.” Thereby, the Commis- 
sion not only interfered with the managerial discretion of the rail carriers, 
but also frustrated a fundamental policy established by the Congress that the 
lowes rates should prevail where considered with the proper service. 

It has been heretofore considered axiomatic that “The act was passed for 
the protection of those who pay or bear the rates.” 


Once rates are determined to be reasonably compensatory and non- 
discriminatory, competition should, and can, determine the inherent 
advantages of a particular medium of transportation to carry a par- 
ticular class of traffic. The burden of exercising judgment in this 
regard should and must rest with management. The result which we 


can reasonably expect of this policy will be that each medium of trans- 
portation will direct itself into that area of carriage where it has the 
greater cost and service advantage. To the shipper this will mean 
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lower rates—to the provident and progressive carrier this will mean 
reater financial advantage. We demand and obtain such benefits 
rom competition in other areas or our economy. It makes sense to 
direct our regulatory efforts insofar as possible so as to allow similar 
benefits to be realized in the field of transportation. 

The revised national transportation policy proposed by H. R. 6141 
and H. R. 6142 is directed toward realizing again the regulatory objec- 
tives of lowest cost to the shipper without unlawful discrimination or 
undue preference. Under the new transportation policy the stated 
purpose is to reduce regulation to the minimum consistent with the 
public interest so as to permit freer competition to bring out economic 
advantages in all our transportation media. We believe that this is 
the most reliable—perhaps the only reliable way to assure realization 
of these advantages. The new trahsportation policy continues the 
present condemnation of unjust discrimination, undue preference or 
advantage or undue prejudice. There is added a restriction against 
excessive or unreasonable charges on noncompetitive traffic. Other- 
wise the emphasis is upon minimum regulation to permit a maximum 
of competition as the surest means of realizing the objective of— 

a strong, efficient, and financially sound national transportation industry by 


water, highway, and rail, as well as other means, which is and will at all times 
remain fully adequate for national defense, the postal service, and commerce. 


AMENDMENTS TO THE RATEMAKING PROVISIONS OF THE INTERSTATE 
COMMERCE ACT, AS AMENDED 


One of the principal objectives of the proposed revision of trans- 
portation policy is to stimulate technological and managerial progress 


in the transportation industries subject to the act and to assure better 
utilization of transport resources by placing increased reliance, on 
competitive forces in ratemaking. To attain this objective, the Advi- 
sory Committee recommended certain changes in the substantive pro- 
visions of the act which prescribe the duties of the carriers and the 
powers of the Interstate Commerce Commission in the establishment 
of rates. H. R. 6141 and H. R. 6142 would implement these recom- 
mendations by amending the ratemaking provisions of the act in the 
following major respects: (1) Limits the Commission to the prescrip- 
tion of minimum or maximum reasonable rates; (2) modifies the power 
of suspension; (3) revises the long-and-short-haul clause; and (4) 
authorizes volume and incentive rates. Each of these will be discussed 
in detail. 
MAXIMUM-MINIMUM RATES 


The Interstate Commerce Commission in respect to carriers subject 
to part I has authority under section 15 (1) of the act— 


such just and reasonable minimum or maximum rate, fare, or charge, or such 
joint rate, fare, or charge, or rates, fares, or charges, to be thereafter observed 
in such case, or the maximum or minimum or mavimum and minimum, to be 
charged, and what individual or joint classification, regulation, or practice is or 
will be just, fair, and reasonable, to be thereafter followed. [Italics supplied. ] 


Section 7 (a) of the proposed bills would limit the Commission’s 
authority to a determination and prescription to— 


such just and reasonable minimum and maximum rate, fare, or charge, or such 
relationship, classification, regulation, or practice, as in its judgment may be 
necessary to remove such violation. * * * [Italics supplied. ] 
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Similar modification of the Commission’s authority is also made 
with respect to joint through rates, proportional rates, and intrastate 
rates by section 7 (b), section 5, and section 6 (b), respectively. Com- 

arable revisions are also made in the Commission’s powers to fix rates 
for motor common carriers, water common carriers, and freight for- 
warders by sections 11 (e), 17 (a), and 21 (a). 

The principal effect of these amendments is to remove the Commis- 
sion’s obligation to determine and fix the precise rate, fare, or charge, 
except as hereinafter noted, and the maximum and minimum rate, fare, 
or charge. By so limiting the Commission’s authority, there is in 
effect established a zone of reasonableness within which the carriers 
would have freedom to adjust their rates and bid for competitive traffic 
in accordance with their best business judgment. It is precisely this 
freedom, within reasonable bounds, that the Advisory Committee seeks 
to establish, and which is necessary to assure that the forces of com- 
petition, as expressed in rates and services offered by the carriers, will 
not be unduly restrained by the regulatory authority. 

We have noted that the Commission in its report on the bill has, 
with two exceptions, no real objection to the changes here proposed. 
The Commission states, for example, that it wishes to retain its author- 
ity to._prescribe precise rates for use in the occasional situation where 
there is a clear need for it. It admits, however, that this power has 
been used infrequently since it was first granted to them 36 years ago. 
Moreover, as we pointed out in a memorandum submitted to this com- 
mittee following the preliminary hearings last fall entitled, “Memo- 
randum on Changes in Minimum-Maximum Rate Controls Proposed 
by the Presidential Advisory Committee on Transport Policy and 
Organization,” the occasion would indeed be rare where the Commis- 
sion might have occasion to fix both a maximum and minimum rate 
applicable to a given commodity movement. 

The Commission objects to the loss of power to fix exact joint rates 
because, it states, affected carriers, or some of them, would not estab- 
lish such rates except under compulsion, or that carriers may not be 
able to agree on the measure of new joint rates. It therefore could 
use such power to dispose of these controversies. It would appear, 
however, that the duty of common carriers to obey the Commission’s 
lawful orders together with the penalties prescribed for failure to do 
so should provide adequate compulsion in those instances where volun- 
tary compliance fails. \ 

The Commission also objects to the use of the word eee 
in the revised definition of the Commission’s authority to prescri 
rates, stating that the werd is liable to create controversy over its 
interpretation. The word “relationship” was inserted, as the Com- 
mission’s report suggests, to assure that the Commission shall have 
adequate power to remove undue prejudice and preference. 

As you will note, the biil makes no change in section 3 of the act 
which is the general prohibition against unjust discrimination, undue 
preference and undue prejudice. Indeed, section 3 will, quite pos- 
sibly, attain greater significance if the act is amended as proposed, for 
the section imposes an important bar upon the indiscriminate use of 
the greater competitive freedom proposed. 

A carrier may not reduce rates selectively for the purpose of meeting 
carrier competition at one or some points, but not at others, where 
there is commercial market or industrial competition. Its decision 
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must be to meet it at all points where it occurs with roughly equivalent 
vigor or not to meet it at all. And proposed rates which fail to meet 
this test may, under the bill as well as under the present act, be pro- 
tested and suspended for investigation. Competing carriers as well 
as shipper may lodge such protests. 

Even though the rates might fall within the zone of reasonableness 
as defined in the bill, and are therefore not subject to a prescription 
either of minimum or of maximum rates upon a charge of unreason- 
ableness, the Commission would retain fully its right to fix the appro- 
priate relationship of the rates. Thus it might say that a given rate 
would be unlawful, because undully preferential, to the extent that it 
may be more than 3 cents per hundred pounds below another rate by the 
same carrier or carriers to which it was competitively related. Where 
that other rate is a part of a structure of rates, as is usually the case, 
this is tantamount to a prescription of a precise rate. This is precisely 
the position under the present act, as we pointed out in the previously 
referred to memorandum. 

Hence in our opinion the word “relationship” assumes importance 
in its effect on the Commission’s authority to deal with discrimination 
cases in the absence of precise rate authority. 

As a corollary to the proposed changes in the Commission’s rate- 
making powers, the bills modify the duties of common carriers sub- 
ject to the act with respect to establishing rates, fares, and charges. 
At present carriers are required to furnish transportation at “just and 
reasonable rates, fares, and charges and classification applicable there- 
to.” Under the proposed revisions, the carriers would have the a 
to establish rates, fares, charges, and classifications, et cetera, whic 


result in charges not less than just and reasonable minimum charges 
nor more than just and reasonable maximum charges. This general 
change is accomplished by provisions contained in sections 3, 11, 13, 
and 20. 


RULE OF RATEMAKING 


One of the important changes proposed in the Commission’s 
authority over rates is the repeal of the rule of ratemaking in se¢tion 
15a of the Interstate Commerce Act and comparable provisions of 
parts IT, III, and IV. 

Probably the most serious decision the managers of any business 
may have to make is the price at which its product or service should 
be offered to its customers. Upon the soundness of that determi- 
nation rests success or failure. This is equally true in the field of 
transportation today, where increased competition has given the 
shipper a wide choice. Unquestionably, price is a fundamental arbi- 
ter in the exercise of that choice. Ordinarily, it is not the concern 
of Government to dictate price. We have, however, long recognized 
that in the case of services affected with a public interest, such as 
public utilities and transportation, it is often necessary to impose 
regulatory restraints to protect the consumer. Unfortunately, Gov- 
ernment regulation has been imposed to make determinations re- 
garding the effect of rates upon the profitability of the transporta- 
tion enterprises rather than to protect the shipper. 

We believe that determination of the effect of a proposed rate upon 
the movement of traffic should rest with carrier management. Such 
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a decision is too intimately concerned with the property and progress 
of a business and dependent upon too many varying factors to be 
a proper basis for administrative judgment. The vagueness of the 
current rule is illustrated by these words of the court in U/. S. ew rel 
Maine Potato Growers Assoc. v. Interstate Commerce Commission 
(88 F. (2d) 780, cert. den. 300 U.S. 684) : 


Putting aside all questions of relative importance of the various elements 
of ratemaking—because the controlling facts in each case necessarily vary— 
there can be no doubt that in prescribing reasonable rates the Commission 
is required to take into consideration, among other factors, first, the effect 
of the rate on the movement of traffic; second, public need of adequate low- 
cost‘service ; third, the carrier’s need of sufficient revenue to enable it to give 
such service. This, as we think, is the clear mandate of the statute. But the 
weight to be given to these several factors is left to the discretion of the Com- 
mission, as is also the weight to be given the other and unnamed factors which 
of necessity vary in substance according to the facts. 


To allow an administrative agency to substitute its judgment for 
that of carrier management under such vague and inconclusive stand- 
ards can only serve to inhibit the operation of competitive forces. 
Application of this rule of ratemaking has given the Interstate Com- 
merce Commission the burdensome responsibility to exercise judg- 
ments usually and necessarily reserved to management. In a notable 
dissent Commissioner Mahaffie highlighted this problem when he 
said (Fifteen Percent Case, 1937-38, 226 I. C. C. 40) : 


The maintenance of an adequate system of transportation by railroads in 
this country is vastly more important to its shippers than is the exact level of 
freight rates. It has been strongly urged that in asking these increases, they 
are foolish because the result of increased rates will be less traffic and less 
revenue. Apparently the majority is much impressed by this competition, and 
by rate reductions, where necessary, to try to hold traffic to the rails. I see 
no reason to doubt that the same self-interest that has led to that course of 
action heretofore will compel its continuance. 

In this proceeding the carriers are seeking an opportunity to earn their living. 
Whether they generally can do so at any level of rates may be open to ques- 
tion. But so long as the country requires and utilizes their services, they should 
have that chance. The meager increases authorized do not afford it. 


The dilemma facing the Commission in the application of the rule 
of ratemaking was expressed in Passenger Fares and Surcharges 
(214 I. C. C. 174) : 


As stated, the eastern respondents are of the view that a reduction in the 
basic fare would not increase their net revenues, and they urge that if there be 
doubt about this matter, it is our duty to permit the railroads to exercise the 
judgment of their executives in maintaining the present fare structure. In 
the same category is the further contention that we cannot lawfully compel 
carriers to make rates in order to meet competition. Reference is made to a 
number of cases in which the courts and the Commission have held that the 
latter is not the manager of the railroads. We have said a number of times 
that the law does not contemplate the transfer to us of the duties of the general 
managers of the railroads. That the law does confer upon us the power to review 
some of the duties which ordinarily repose in railroad management is beyond 
question, for the making of rates is such a duty. Just where such duties which 
are reviewable by us end and those which are not so reviewable begin has 
never been clearly defined, perhaps is impossible to specific definition, and must 
depend upon the particular circumstances as they arise. In Ha-Lake Iron Ore 
from Chicago to Granite City (123 1L.C.C. 503), and subsequent cases, we took 
the position that under section 15a we have the power to condemn a proposed 
rate where it appears that it wll result in loss rather than gain to the carriers 
in such degree “as to be a menace to the steady and efficient service called for 
by the statute” (United States v. Chicago, M., St., P. & P, R, Co., 294 U. S. 499; 
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Gasoline from San Francisco Bay Points to Ogden, Utah, 198 I. C. C. 683). The 
new section 15a imposes upon us the same ultimate responsibilities as did the 
old (Emergency Freight Charges, 1935, supra, p. 26). In Florida v. United 
States (292 U. S. 1), the Supreme Court had this to say with respect to the 
new 15a: 

“The new act discloses no intention to weaken national control for essential 
national purposes over the railway system of the country. It was rather designed 
to aid that control in the light of the depressed economic conditions of the rail- 
ways.” 

Thus, if we have the power to set aside managerial discretion where the latter 
seeks to impose an undue burden upon carriers generally by an unwarranted re- 
duction in rates, we must have the same power where it is sought to effect a 
like result by maintaining an unwarrantedly high level of rates. The same 
principle is applicable to both. This does not mean that the act does not leave 
the carriers “free to make special rates looking to the increase of their business” 
(Interstate Commerce Commission v. Chicago G. W. Ry. Co., (209 U. C. 108, 
119), but it does mean that where, in our judgment, rates or fares have become 
a menace to the accomplishment of the aim sought by the statute, namely, “the 
need in the public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such service,’ we have 
the power, and it is our duty, to intervene. 


We believe that carrier self-interest tempered by the dictates of 
competitive enterprise is capable of producing a sounder rate struc- 
ture than that which can be imposed by a regulatory agency required 
to exercise judgments in areas normally reserved to managerial dis- 
cretion. We recognize the need for restraint to avoid discriminatory 
practices, such as below cost pricing. 

It should be noted that there is no intention to deny the Commission 
the freedom to consider any factors now specifically required to be 
taken into consideration by the rule of ratemaking, save for those 
specifically barred by the new section 15a. It would seem clear that 
repeal of the rule, which is in the nature of a declaratory statute, 
simply removes the requirement that they be considered but does not 

rohibit the consideration of these or any other pertinent factors un- 
ess expressly barred. 

The new standards as set out in section 8 of H. R. 6141 and 6142 
have as principal purposes, to assure that dynamic competition will 
have a basic role in the determination of rates as between competing 
transportation enterprises and that the ICC shall be relieved of its 
function of regulating rates so as to coordinate competition between 
various transport media. Thus under proposed section 15a (1), the 
ICC shall not be permitted to disturb competitive rates for considera- 
tions growing out of: 

* * * the effect of such charge on the traffic to any other mode of transporta- 
tion; or the relation of such charge to the charge of any other mode of transpor- 


tation; or whether such charge is lower than necessary to meet the competition 
of any other mode of transportation. 


Under existing regulatory criteria, regulated carriers have been 
prevented from putting into effect compensatory rates because of the 
effect such rates might have upon competing media. We believe this 
to be an unsound regulatory practice which results in inhibiting the 
movement of traffic by the most economical form of transport avail- 
able. Such artificial barriers are economically unsound and lead to 
higher cost to the shipper. The consumer and shipper benefit most 
when traffic is allowed to move by the most. efficient and lowest cost 
medium. This is not possible where rates are kept high because of 
the effect which lower rates might, in the opinion of the regulatory 
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agency, have upon competing media. In proposing this change we 
are again mindful of the dissenting opinion of Judge Fee in Scandrett 
v. United States (32 Fed. Supp. 995), previously cited. Judge Fee’s 
remarks bear repeating in this connection. 

The Interstate Commerce Commission have in this case departed from the 
traditional role of conservators of the interests of the public at large, by refusing 
to permit rail carriers to reduce rates on petroleum products from Portland, 
Oreg., to the area near Spokane, Wash., even though the Commission found 
such proposed rates were “compensatory considering all costs.” Thereby, the 
Commission not only interfered with the managerial discretion of the rail car- 
riers, but also frustrated a fundamental policy established by the Congress that 
the lowest rates should prevail where consistent with the proper service. 

We believe that enactment of this section will go a long way in 
restoring the principle that in the absence of discrimination, the low- 
est rates should prevail where consistent with proper service. 

Some question has been raised to this recommendation upon the 
ground that competitive ratemaking, if permitted, would result in 
higher rates upon noncompetitive traffic. We do not believe this will 
be the case. In proposed section 15a, paragraph (2), the Commis- 
sion is directed to: 

* * * take into consideration the extent and effect of competition with respect 
to the service to which the charges apply to the end that carriers will be pre- 
vented from imposing excessive or unreasonable charges on traffic which is non- 
competitive. 

The new section 15a also provides that just and reasonable maxi- 
mum charges shall not be reduced below “the full cost of performing 
the services to which they apply exclusive of losses in other services.” 
This er nacel is intended to protect the carriers against being re- 
quired to perform services at a rate less than the costs applicable to 
the service to be performed. This would avoid situations such as 
that in Baltimore & Ohio Railroad v. United States (345 U.S. 146). 
In that case the Supreme Court upheld an ICC rate order, even though 
the rates were fixed at levels below cost. In a dissenting opinion in 
that case, it was said: 

Can a confiscatory rate be a “reasonable” rate under the statutory and con- 
stitutional system within which the Commission operates? It is incredible to me 
that Congress used “reasonable” in such an odd and unsual sense. * * * 

We agree and accordingly recommend this revision of the act to re- 
move any doubt on this score. rah 

Section 15a (3) as proposed would give legislative recognition to 
the actual fact that differences do exist as between various modes of 
transportation. This provision would extend to other forms of trans- 
portation the same rule now applied in section 305 (c) to water car- 
riers alone. Enactment of this provision would equalize the regula- 
tory relationship as between various modes of transportation to the 
end that advantages inherent to the particular modes of transport are 
not blocked by regulatory inhibitions. 


LONG- AND SHORT-HAUL CLAUSE 


Section 4 of the bill implements the recommendation of the Ad- 
visory Committee report relating to long- and short-haul rate adjust- 
ments by removing the procedural requirement that— 
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rail or water common carriers obtain prior approval * * * for charging less for 
longer than for shorter distances over the same line or route in the came direc- 
tion, the shorter being included in the longer, if necessary to meet actual com- 
petition and the charge is not less than a minimum reasonable rate. 

While continuing the prohibition of violations of the long- and 
short-haul clause, the amendment would discontinue the requirement 
for licensing of such departures when they were “necessary to meet 
actual competition” and were “not less than a just and reasonable mini- 
mum charge.” These provisos were incorporated into the amendment 
to preclude any doubt that the new section 4 could be so applied as to 
weaken and circumvent the other regulatory provisions of the Inter- 
state Commerce Act. While the amendment does eliminate the spe- 
cial licensing requirement for section 4 departures, it is in no way 
intended to accord such rates any privileged treatment as to the actual 
determination of their lawfulness by the Commission. 

Section 4 as presently constituted interferes with the freedom of 
railroads and water common carriers to fix competitive rates. Motor 
common carriers are not subject to the long- and short-haul prohibi- 
tion. With the exception of instances where a departure from the 
long- and short-haul prohibition of section 4 is involved, the railroads 
and water carriers under the law have the duty and right to initiate, 
publish, and file reasonable rates with the Interstate Commerce Com- 
mission without first obtaining its consent. There is no valid reason 
why this should not be done in every instance. Under the present 
long- and short-haul clause much time, effort, expense, and delay are 
involved in makingg an application to the Commission for permission 
to file a tariff. The purpose of the amendment is to relieve the rail 
and water carriers of this burdensome procedure in the presence of 
competition. . 

Section 4 now provides: 

It shall be unlawful * * * to charge any greater compensation in the aggre- 


gate * * * for a shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included within the longer distance * * * 


The section also provides that rail and water carriers can apply to 
the Commission for relief from these prohibitions and authorizes the 
Commission to license long- and short-haul departures “in special 
cases” provided that the proposed rate is “reasonably compensatory 
for the service performed” and the relief is not sought “on account of 
merely potential water competition not actually in existence.” 

The justification for continuing the special licensing procedure 
presently required for long- and short-haul adjustments in competi- 
tive situations is questionable, for thhe Commission issued only 77 
denial orders in response to the 1,421 applications that were filed for 
long- and short-haul relief during the year ending October 31, 1955. 
Of 267 petitions filed for the modification of outstanding orders under 
the section, only 18 were denied during the same period. Any pur- 
ported regulatry benefit derived from his special procedure would 
seem to be diminished by the following stipulation wihch in included 
in every fourth section order in which relief is granted : 

The Commission does not hereby approve any rates filed under this authority, 


all such rates being subject to complaint, investigation, and correction if in 
conflict with any provision of the Interstate Act. [Italic supplied.] 


Here is an example of a competitive situation under the present 
section : 
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A motor or a water carrier reduces its rate on a commodity moving 
between.a point A and point B which results in a diversion of traffic 
from a competing carrier. If the affected carriers decides that it 
could retain or regain this traffic by a rate reduction, it must—under 
the present section 4—choose between either making other reductions 
on this same commodity for the points it serves intermediate to A and 
B, or applying to the Commission for special relief. If the affected 
carrier Soeus the former course he is arbitrarily obliged to curtail 
his earnings. If the carrier chooses the latter course, it must go 
through the usual procedure of getting the prior approval of the 
Commission and, as indicated hefere. such rates would still be sub- 
jected to complaint, investigation, and correction. 

Applying the proposed revision to the preceding competitive situa- 
tion, the affected carrier could set a new rate—‘not less than a just 
and reasonable minimum charge”—to meet competition, but without 
having to make reductions on the same commodity at the inter- 
mediate points between A and B and without obtaining prior approval 
from the Commission. In other words, rail and water carriers would 
have the right of initiating long- and short-haul departures by filing 
with the Ciialtnsenion in exactly the same way as all other rates are 
filed. The suspension procedure would give competiting carriers, 
and interested shippers and localities adequate protection prior to ap- 
plication of the rates and section 3 remains unchanged for protection 
against unjust discrimination. 

In its 1955 report, the Commission recommended that— 

Section 4 (1) be amended so as to eliminate the necessity of securing prior 
approval of the Commission for the publication of rates over circuitous routes 


equivalent to the going rates over direct routes when, in the managerial discre- 
tion of the carriers, such rates are necessary because of competitive factors. 


In its statement of justification for their proposed changes, the 
Commission said : 


The proposed amendment is specifically designed to make the fourth section 
self-operating with respect to the right of a circuitous route to meet the rate or 
rates legally established between competitive points over the more direct routes. 
No further authorization from the Commission would be required other than 
the standards laid down by other sections of the act. As an incident of this 
suggested change we are proposing to remove from section 4 the reasonably 
compensatory provision. This, in our opinion, would eliminate from section 4 
all of the unnecessary refinements of the long- and short-haul principle, would 
terminate our responsibility with respect to fourth-section departures over 
circuitous routes, and would limit our jurisdiction to authorizations of relief 
over direct routes, upon application and after investigation, where special 
justification for such relief is shown. 

Experience has demonstrated that the public interest is not being served by the 
imposition of the restrictions in question, and the history of their administration 
has proved them to be excessively burdensome to all concerned. Together they 
have resulted in disproportionate expenditures of time, labor, and funds by Both 
the carriers and the Commission in comparison with the relatively small benefits 
derived. Almost all of the dissatisfaction with section 4, which has been ez- 
pressed periodically by carriers and shippers alike, appears to stem from the 
same burdensome provisions. [Italic supplied.] 


While the Commission recommends that any such amendment re- 
garding departures be limited to those instances involving cricuitous 
routes, the logical conclusion from its own reasoning, as expressed 
above, is that any such amendment should apply to all long- and short- 
haul situations in furtherance of the public interest. 
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There would seem to be little, if any, possibility of a return to the 
conditions which led to the enactment of the fourth section. * The 
Commission’s minimum rate power could be employed to correct, any 
unreasonably low rates. Intermediate points would be amply pro- 
tected against unreasonably high or unjustly discriminatory rates by 
the Commission’s maximum rate authority and authority to deal with 
the section 3 violations. Moreover, intermediate points have addi- 
tional protection from the ready availability of competing carriers 
who would move into the field upon the invitation of high rates. 

Section 4 of the bill also amends section 4 (1) of the act so as to 
delete the prohibition against a rail or water common carrier charging 
“any greater compensation as a through rate than the aggregate of the 
intermediate rates.” Although no provision is made for granting 
relief from this provision of the section, the Supreme Court has held 
that the Commission has such power (Patterson v. L. and N. Railroad, 
269 U.S. 1). 

The recommendation of the Advisory Committee report was in- 
tended to eliminate the necessity for obtaining prior approval for 
charging greater compensation as a through rate than the aggregate 
of the intermediate rates. It was also intended that rail antl water 


common carriers should continue to be prohibited from charging more 
as a through rate than the aggregate of the intermediate rates except 
in those instances where any or all of the single factor rates used to 
make up the aggregate of intermediate rates were established by the 
carrier to meet competition. 

Since the bills, by inadvertence, do not accomplish the last-men- 
tioned objective we are suggesting that section 4 of the bill amend 


section 4 (1) of the act so as to accomplish this. We have prepared 
an amendment in this respect which I should like to have inserted in 
the record at this point. I would be glad to read it if you want it read. 
Mr. Harris. You may insert it in the record if you like so we will 
have it for our consideration in view of the fact that you have already 
explained the purpose of the amendment. 
(The document referred to is as follows :) 


PROPOSED SUBSTITUTE FoR SECTION 4 or H. R. 6141 AMENDING SecTION 4 (1) oF 
THE INTERSTATE COMMERCE ACT 


Section 4, paragraph (1) of section 4 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compen- 
sation as a through rate than the aggregate of the intermediate rates subject 
to the provisions of this part or part III except in cases where any or all of the 
single factor rates used to make up the aggregate-of-intermediates rate has 
been established by the carrier to meet competition, but this shall not be con- 
strued as authorizing any common carrier within the terms of this part or part 
IlI to charge or receive as great compensation for a shorter as for a longer 
distance: Provided, however, That such common carrier may charge less for 
longer than for shorter distances for the transportation of passengers or property 
if the charge established to or from the more distant point (a) is necessary to 
meet actual competition of another carrier or carriers, and (b) is not less than a 
just and reasonable minimum charge.” 
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Mr. Roruscuivp. Just as in the case of the long- and short-haul 
clause, the purpose of the amendment is to do away with the unneces- 
sary burden of obtaining relief from the Commission prior to publi- 
cation of the rates. We believe that the public interest is not being 
served by the requirement that carriers obtain prior approval before 
putting into effect rates of this character. We also believe that per- 
mitting carriers to charge greater than the aggregate of the inter- 
mediate rates under such circumstances would satelicl the principles 
applied by the Commission in granting relief from the present pro- 
hibition. 

Now, Mr. Chairman, I am through with mine for the moment, and 
Mr. Ray will go on at your convenience, and then I shall return. 

Mr. Harris. Very well. 

The committee will now recess until 2 o’clock. 

(Whereupon, at 12:10 a. m., a recess was taken until 2 p. m., this 
same day.) 

AFTER RECESS 


The committee reassembled, at 2 p. m., pursuant to the recess, 
Hon. Oren Harris (chairman of the subcommittee) presiding. 

Mr. Harris. The committee will be in order. We regret the inter- 
ruption which has caused some delay in getting the hearings under 
way again this afternoon. 

When the committee recessed for the noon hour, Mr. Rothschild had 
just completed his portion of the presentation on behalf of the Depart- 
ment of Commerce. At this point, as we understand, Mr. Philip A. 
Ray, General Counsel, Department of Commerce, will take up where 
he left off. 

Mr. Ray, you may proceed. 


STATEMENT OF HON. PHILIP A. RAY, GENERAL COUNSEL, DEPART- 
MENT OF COMMERCE, WASHINGTON, D. C. 


Mr. Ray. Mr. Chairman and gentlemen of the committee, as a part 
of the presentation of the Department of Commerce on the legislation 
a pe altg the proposals of the Presidential Advisory Committee 
on Transport Policy and Organization, I shall discuss the features of 
the legislation having to do with suspension, volume rates, private 
carriage, contract carriage, and bulk commodity exemptions. 

In the order of the report of the Presidential Advisory Committee 
there remain then to be covered the freight forwarders associations, 
the passenger-train and other deficits, and the section-22 matters. 


SUSPENSION 


Section 15 (7) of the Interstate Commerce Act and similar provi- 
sions set out in parts IT, ITI, and IV authorize the Commission to sus- 
pend the effectiveness of rates proposed by any regulated carrier. 
Such suspension may be effective for a maximum period of 7 months. 
As a matter of practice, suspensions are often wobustaatly continued 


in effect by the carrier beyond the 7-month period where the Com- 
mission has not reached its decision. 
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A suspension may be ordered by the Commission acting on its own 
motion or as the result of a protest filed by a shipper or a competing 
carrier before the effective date of the proposed tariff change. The 
standards pursuant to which a rate may be suspended are quite broad, 
providing the Commission an unusual degree of latitude in their appli- 
cation. Where a proposed rate is suspended, the current rate con- 
tinues in effect and the carrier then has the burden of justifying the 
new rate before the Commission. If this burden of proof is not 
sustained by the carrier, his rate proposal may not be allowed to go 
into effect. 

In fixing rates, we begin with the basic premise that the carrier 
has the initiative in proposing rates. Transportation is a field in 
which conditions change rapidly and the details which go into basic 

rice determinations are complex and variable. Management must 
96 constantly aware of these complexities and ready to move quickly 
to meet changing requirements to protect markets and revenues. Car- 
rier management is best qualified to make these judgments. Neverthe- 
less under current statutory provisions, the exercise of this judgment 
can be and often is inhibited by regulatory authority acting at the 
behest of competitors. When the regulatory agency chooses to suspend, 
its action necessarily causes delay. Delay of this nature can and 


often does cause irretrievable loss of revenue and business. It is 
inevitable that where such broad power exists in the regulatory agency, 
the initiative presumed to rest with management loses much of its 
practical effectiveness. 

Thus, because of the serious effect which exercise of the suspension 
power may have, we believe that it should be restricted so as to make 


it an extraordinary remedy. We have proposed in H. R. 6141 and 
H. R. 6142 (sees. 7 (c), 11 (f), 12 (c), 17 (e), 17 (g), and 21 (d)) 
changes to assure that the suspension remedy be exercised only after 
due deliberation and consistent with strict standards to protest those 
interests which require special consideration. Basically the changes 
suggested are: 

(1) The power of suspension should be exercised only after deter- 
mination by the Interstate Commerce Commission on the basis of 
factual information supplied by the protestant, or as the result of 
its own investigation (a) that proposed rates, or related matters, are 
probably unlawful and (6) that making the rate effective would 
result in injury to the complainant, and (c) that in the absence of 
suspension, the complainant could have no other adequate way of 
getting relief. 

(2) Reduce the period of suspension to 3 months. 

(3) Where objection to the rate comes from a competitive carrier, 
let that carrier sustain the burden of proving unlawfulness of the rate. 

As to (1) (a) above a party objecting to a rate proposal ought to 
be required at the very least to make a prima facie showing that the 
proposed rate is unlawful. This does not mean that the whole case 
against the proposed rate has to be made in advance. But, there 
should be a sufficient factual and legal showing made at least on paper, 
in advance of a suspension, to persuade the Commission that there is 
need for further hearing and investigation before the lawfulness of 
the particular rate can be presumed. 
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Secondly, as to (1) (0) above, we propose that the remedy of 
per mer be limited in its availability to those whose interests are 
sufficiently direct that they would be injured by the new rate. In 
this respect, it should be kept in mind that the interest of the carrier 
proposing the rate to have that rate go into effect promptly is quite 
substantial. His financial well-being—the volume of his business— 
and his ability to continue in a severely competitive battle may all be 
involved. The challenge which would justify a suspension should 
therefore come from parties having an immediate and direct interest. 

As to (1) (e) above, it is based on the idea that the extraordinary 
remedy of suspension, which prevents a new rate from going into 
effect, should not be utilized if in the judgment of the Commission 
the protestant has available some ordinary remedy which will in all 
respects protect him. On the other hand, if another remedy would be 
unduly burdensome or not provide complete or timely relief under 
the circumstances, the Commission might well grant suspension. 

In order to obtain suspension, the protestant will be required to 
pass all three of these preliminary tests. 

The argument has been made that the suspension remedy is used 
only sparingly under present rules and therefore there is no need for 
any change. This position is based on figures comparing the number 
of suspensions with the much greater total of rate changes which go 
into effect without challenge. This overlooks the fact that most 
unchallenged rates are of limited importance. The rates which are 
actually challenged are of relatively greater importance, and the pro- 
portion of these which are suspended is substantial. 

The historic purpose of the suspension remedy was to protect the 
shipper. Today the remedy is more often invoked to protect the 
competing carriers from the rigors of price competition. In such 
cases, the result is to force the shipper to pay higher rates for the 
carriage of his goods and to deprive management of initiative which 
is vital to effective competition. Under the provisions of H. R. 6141 
and H. R. 6142, this remedy could not be invoked in the first instance 
unless certain specific conditions were met. These conditions by and 
large are similar to the preliminary conditions which a litigant must 
meet in any court if he seeks the extraordinary judicial remedy of a 
temporary injunction. 

Because the remedy of suspension is also special in character, we 
believe there is ample justification that similar rules prevail. This 
is not only important in the interests of equal justice, but vital in the 
interests of meeting the practical requirements of fast changing busi- 
ness operation. 

With a reduction in the instances in which the suspension power 
may be exercised, the justification for the current long suspension 
period will no longer exist. Quick action is obligatory whenever the 
suspension power is exercised. ; 

e propose also to limit the use of the suspension remedy as a com- 
petitive weapon. We recognize that there is competitive interest in 
maintaining lawful rates, and we do subscribe to the idea that that 
interest deserves special regulatory protection through the power of 
suspension. On the other hand, we believe that suspension should be 
an extraordinary remedy, not a perfunctory one. The burden of 
proving a suspended rate unlawful is therefore placed upon the com- 
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peting carrier when his objection brings about the suspension, just 
as in the case of any judicial proceeding involving a temporary: in- 
junction or restraining order. 


VOLUME RATES 


Section 15 (a) (4) as proposed would give effect to the recommenda- 
tion of the cabinet committee to: 


* * * make lawful such volume rates as are based on cost differences which 
rates are established to meet competition. 


The proposed section provides : 


(4) The establishment, maintenance, publication, and application of rates 
or changes for individual shipments of property subject to incentive minimum 
weights or in volume which make due allowance for differences in the handling 
costs of a carrier subject to this act and which are established for the purpose 
of meeting competition of other modes of transportation shall not be construed 
or held to constitute unjust discrimination, or undue or unreasonable advantage, 
preference, or prejudice. 


By permitting volume and incentive rates, we seek to recognize 
as a matter of law that which is true as a matter of economic fact, and 
which the Interstate Commerce Commission has already recognized. 
Because of basic equipment differences which exist in transportation, 
the large shipment has a choice not available to the small shipment. 
This often results in an advantage which is not necessarily equalized 
by restricting competition to forestall lower quantity rates where 
competition and cost savings dictate such lower charges. 

To a considerable extent the usefulness and lawfulness of volume 
rates has already been accepted. For a long time the Interstate Com- 
merce Commission refused to permit quantity rates. Nevertheless, it 
changed its position in Molasses from New Orleans, La., to Peoria 
(235 I. C. C. 485). 


We find that there is nothing unlawful in the establishment of railroad rates 
on a quantity larger than a carload, when moving as a single shipment, where, 
as here, they are designed to meet competition from other modes of transport 
whose unit of transportation is not limited to single carloads, provided a just 
and reasonable relation in rates as between the larger and smaller quantities 
of the same traffic is maintained. 


In support of its conclusion the Interstate Commerce Commission 
reviewed the history of volume rate authorizations pointing out: 


Throughout the history of railroad transportation in the United States, 
ecommon-earrier railroads have published rates on the basis of carload and 
less-than-carload quantities, and in some instances on an any-quantity basis. 
With few exceptions rates have not been published on single shipments larger 
than a carload. Classification rules provide for the use of 2 cars when a 
shipment cannot be loaded into 1 car. Trainload rates and rates applicable 
on lots such as 10 or 20 ears have been generally disapproved and held to be 
unlawful. The question of lawfulness of such a rate has been involved in 
relatively few cases and has not been presented in any case in recent years 
(235 I. C. C. 495). * * * 


The Commission further said: 


It will be observed from a review of the above cases that our refusal to 
sanction trainload, multiple-car, or quantity rates, when the quantities were 
greater than single carloads, was based upon a finding of unjust discrimination 
(using that term in a generic sense) in favor of large shippers. Unjust 
discrimination, however, is a question of fact. Economic, industrial, and trans- 
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portation conditions have materially changed since these cases were decided. 
In.»nene ef the above cases dealing with rates on quantities larger than a carload 
was it shown that the traffic in question moved in cargo quantities by water, 
or that the traffic in question had been diverted from common-carrier railroad 
transportation to shippers by private barge transportation. The movement 
here involved is a plant-to-plant movement by a private barge which has 
been in successful operation for 2 or 3 years. What is here attempted is that 
the common-carrier railroads, whose sole business is transportation, seek to 
resume the transportation service which they formerly rendered, and which 
for the past 2 years has been performed largely by the shipper for itself. 

It is well settled that differences in the quantities shipped as a single ship- 
ment may afford a fair and reasonable basis for d fferences in transportation 
rates... In railroad transportation, these diffsrences are currently recognized 
as between-carload, less-than-carload, and any-quantity lots. In truck trans- 
portation, in addition to truckload and less-than-truckload rates there are 
so-called volume rates (235 I. C. C. 498). * * * 

The Solvents Corp. is able to move molasses over the water route from 
New Orleans to Peoria in multiple bargeload quantities at a very low cost. 
This is a preference in favor of large shipments which exists and which is 
lawful. The record also shows clearly that the railroads can move molasses 
between the same points in multiple-carload quantities of not less than 1,800 
tons at a materially lower cost per 100. pounds than they can move single 
earloads. The question at issue is whether it is lawful for them to make rates 
which reflect this inherent advantage in volume shipments in order to compete 
more effectively and profitably with the existing water transportation. In my 
judgment it is lawful (235 I. C. C. 503). 


The then Chairman of the Interstate Commerce Commission, 
Joseph B. Eastman, in his concurring opinion, said: 


The Commission has never condemned as unlawful the customary discrimi- 
nation in railroad rates which gives the shipper of carload quantities a pref- 
erence over the shipper of less-than-carload quantities. In past decisions, 
however, it has voiced the view that it is unjust discrimination, and hence 
unlawful, to give the shipper of trainload or multiple-carload quantities a 
preference in rates over the shipper of single carloads. Apparently the basis 
for this view has been considerations of public policy rather than considera- 
tions directly related to transportation; that is to say, that such preference 
would tend to concentrate business in the hands of large concerns colitrary 
to the public interest. 

The fact is, however, that certain other forms of transportation which com- 
pete with the railroads can lawfully, and do, give the shipper of large quantities 
a decided advantage over the shipper of quantities equivalent to a railroad car- 
load. This is true of pipeline transportation, by its very nature, and it is also 
true of water transportation, where the shipper who can fill a boat or a barge 
can normally have his commodities carried on much more favorable terms than 
the shipper of lesser quantities. In recent years, also, these opportunities for 
transportation advantage to the large shipper have increased continually and 
rapidly (235 I. C. C. 502-508). 


Enactment of the provision dealing with volume and incentive rates 
would give statutory nero bee to the practical situation which 
exists. Under this proposal, actual competition would have to exist 
and any volume differential would have to be cost-justified. 


PRIVATE CARRIAGE 


Section 10 (c) of the bill implements the recommendation of the 
Advisory Committee report relating to private carriage. It amends 
section 203 (a) (17) of the act so as to define the term “private carrier 
of property by motor vehicle” as meaning any person not included in 
the terms “common carrier by motor vehicle” or “contract carrier by 
motor vehicle” who transports in interstate or foreign commerce by 
motor vehicle property of which such person is the owner, lessee, or 
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bailee, provided such ownership, lease, or bailment is not undertaken 

for the purpose of such transportation. The term is presently’ de- 

fined as including transportation of property for the purpose of sale, 

lease, rent, or bailment, or in furtherance of any commercial enter- 
rise. 

Section 24 (b) of the bill, also in accordance with the advisory com- 
mittee report, provides for the issuance, upon application andl after 
investigation and hearing, of a certificate or permit to any person 
who, when the section becomes effective, is engaged in transportation 
as a “private carrier of property by motor vehicle” which is exempt, 
but which becomes subject to regulation because of the amendments 
made by section 10 (c). 

The purpose of the amendments is to enable the Interstate Com- 
merce Commission to cope with the invasion of the for-hire motor car- 
rier industry by persons allegedly operating as private carriers. 
Quite frequently manufacturers and mercantile establishments, which 
deliver in their own trucks articles which they manufacture or sell, 
purchase merchandise at or near their point of delivery and transport 
such articles to their own terminal for sale to others. Such trans- 
portation is performed for the purpose of receiving compensation for 
the otherwise empty return of their trucks. 

Also, to an even greater extent, truckowners transport in both 
directions freight which they have purchased for sale. In general, the 
sale price of the merchandise is the original cost plus amount equal to 
or slightly below the transportation charges of authorized carriers. 
The Commission pointed out in its 67th annual report that— 

In instances where this so-called private carriage is a subterfuge for engaging 
in public transportation, it constitutes a growing menance to shippers and to car- 


riers alike. It is injurious to sound public transportation. It promotes  dis- 
crimination between shippers and threatens existing rate structures. 


The Commission had previously stated in its 66th annual report 


that— 


While the tests of private carriage which we have developed have been sup- 
ported after rigorous review in the courts, the application of these tests to con- 
crete situations presents continuing difficulty. 


The Commission reiterated in its 69th annual report that— 
it could not effectively cope with this problem without some changes in the act. 


In determining whether persons are “private carriers,” as dis- 
tinguished from “common carriers” or “contract carriers” as defined 
by section 203 (a) (14) and (15) of the act, the Commission and the 
courts have applied what is known as the primary-business doctrine, 
that is, whether or not the primary business of the carrier is that of 
supplying transportation or whether the furnishing of such trans- 
portation is merely incidental to its nontransportation business. 

The basic test was laid down in Woittishek Common Carrier Appli- 
cation (42 M. C. C. 193), where the Commission reviewed the entire 
subject of for-hire as compared with private carriage. The test was 
stated by the Commission as follows: 

After careful reconsideration of the entire subject, we are convinced that we 
should continue as in the past to determine all issues of for-hire versus private 
carriage on the basis of the operator’s primary business. In so doing, we shall, 


of course, give appropriate consideration to the fact, when shown, that an 
operator receives compensation for transportation performed identifiable as 
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such, but we do not think that such fact alone should be allowed to control our 
decisions. Neither does it follow that an operator having a bona fide business 
other than transportation may not also be a carrier for hire if it appears that 
any transportation which he performs is not primarily in furtherance of his 
noncarrier interest but rather is performed with a purpose to profit from the 
transportation as such. 

In short, each case must be determined upon its own particular facts and 
neither the receipt of compensation for transportation identifiable as such for 
the existing of some noncarrier business to which the transportation may be 
incidental is alone conclusive. 

A number of other Commission decisions followed which applied 
the primary business test, and the principle was affirmed by the Su- 
preme Court in Brooks Transportation Company v. United States 
(340 U. U. 925). 

Although the definition of “private carrier” proposed in section 13 
of the bill would delete the term “or in furtherance of any commer- 
cial enterprise” now contained in the definition in the act, we do not 
believe that the primary-business test would be nullified. It seems to 
us that the Commission and the courts, in determining whether or not 
the property was “acquired for the purpose of such transportation,” 
would have to look at the business in which the person transporting 
the property was engaged. The new definition would constitute a 
modification of the primary-business doctrine to the extent that its 
application has enabled persons to transport property for compensa- 
tion under an owner, lessee, or bailment relationship which was ac- 
quired specifically for the purpose of such transportation. 

We also do not see how the new definition would work a hardship 
pe legitimate private carriers. The definition says nothing about 
“for compensation.” It simply says that persons transporting goods 
as an owner, lessee, or bailee must not have acquired sacks relationship 
for the “purpose of such transportation.” Manufacturers, department 
stores, and service establishments of all kinds would still be able to 
transport their goods without difficulty. As to those persons who were 
engaged in transportation as a private carrier of property by motor 
vehicle which was exempt prior to its redefinition but which becomes 
subject to regulation because of the new definition, section 24 (b) of 
the bill would require the Commission upon application to issue a 
certificate of public convenience and necessity or a permit, whichever 
is appropriate. 

The Commission recommends in its report to your committee that 
the changes in the definition of a private carrier by motor vehicle pro- 
posed by section 10 (c) of the bill not be enacted, and that provisions 
suggested by it be enacted as subsection 203 (c) of the bill for the 
purpose of tightening up its interpretation with respect to persons 
allegedly operating as private carriers. We do not propose to com- 
ment in detail on the reasons set forth as the basis for the Commis- 
sion’s recommendations. However, we feel that some of them require 
clarification. 

The Commission states that since the purpose of the private carrier 
definition is to indicate those transporters, other than common and 
contract carriers, who shall be subject to regulation with respect to 
safety of operation, hours of service, and so forth, any exclusion from 
such definition would have the effect merely of relieving the excluded 
carriers from such regulation. It adds that whether the excluded 
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carriers are common or contract carriers would depend upon whether 
their activities bring them within the definition of common or con- 
tract carriers. The Commission concludes under the circumstances 
that the proviso in the new definition relating to ownership, lease, or 
bailment which “is not undertaken for the purpose of such transpor- 
tation” would not have the intended effect of subjecting such persons 
to economic regulation. 

We do not agree with this conclusion, but we would not object. to 
any clarifying language in this respect. 

The Commission also states that elimination in the new definition 
of the clause “in furtherance of any commercial enterprise” would 
result in subjecting to safety regulation any person transporting prop. 
erty in interstate or foreign commerce which he owns or leases. . If 
the new definition of a private carrier is read in segments, it could be 
construed as intending this. However, if it is read as a whole and 
in conjunction with the definitions of common and contract carriers in 
section 203 (a) (14) and (15), we do not believe that such would be 
the result. In any event, there was no intention to.include such indi- 
viduals in the definition. We suggest that any ambiguity be avoided 
by inserting a comma after the word “who” in line 3, page 18, of the 
bill and adding the words “in a commercial operation.” 

Concerning the proposal of the Commission that a section 203 (c) 
be added which would define a person “engaged in transportation” 
and a person “engaged in transportation for compensation,” it seems 
to us that enactment of such provisions would make it difficult under 
certain circumstances for persons engaged in business enterprises to 
provide transportation incidental thereto. No transportation is pro- 
vided without certain costs, and it is only reasonable to assume that 
the person providing such transportation intends to recoup such costs. 
We believe that the test as to whether or not an ownership, lease, or 
bailment relationship with respect to the property to be transported 
was Regen for the specific purpose of transportation is much more 
equitable. 

Needless to say, we do not have any pride of authorship in the defi- 
nition of “private carrier of property by motor vehicle” and will be 
most happy to accept any suggestions which will accomplish our objec- 
tive with equity to those affected thereby. Stated in simple terms, 
we are trying to make certain that persons allegedly operating as 
private carriers are not transporting property for others for com- 
pensation. 

Mr. Harris. I believe there is another call of the House. The mem- 
bers of the committee will, of course, be required to respond. Nat- 
sa I regret the interruption, but it is something that cannot be 

elped. 

In view of the circumstances, the committee will adjourn until 
tomorrow morning at 10 o’clock, at which time you may resume the 
stand and continue with your statement. 

Mr. Ray. Thank you. 

(Whereupon, at 2: 50 p. m., the hearing was adjourned until 10 a. m. 
Wednesday, April 25, 1956.) 











TRANSPORTATION POLICY 


WEDNESDAY, APRIL 25, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D. C. 
The subcommittee met, pursuant to adjournment, at 10 a. m., in the 
caucus room, Old House Office Building, Hon. John Bell Williams 


presiding. 

Mr. Wa The committee will please come to order. 

I regret very much that it is impossible for the chairman of the 
subcommittee to be with us this morning, Mr. Harris. He had to 
go downtown with the delegation from his district and attend to 
some matters of local interest, and he has requested that the commit- 
tee proceed in his absence. 

Yesterday, the testimony of Mr. Philip A. Ray, General Counsel 
of the Commerce Department, was interrupted at the time the commit- 
tee found it necessary to recess. Mr. Ray, if you are ready, we will ask 
you to proceed with your testimony. 


STATEMENT OF HON. PHILIP A. RAY, GENERAL COUNSEL, DEPART- 
MENT OF COMMERCE, WASHINGTON, D. C.—Resumed 


Mr. Ray. I believe that I discontinued at the top of page 18 of my 
prepared statement, and I will resume there. 


CONTRACT CARRIERS (MOTOR) 


Section 10 (a) of the bill implements the recommendation of the 
Advisory Committee report relating to a redefinition of the term 
“contract carrier by motor vehicle.” Section 203 (a) (15) of the 
act is amended so as to define the term as meaning any person who 
engages in transportation by motor vehicle of passengers or property 
in interstate or foreign commerce for compensation (other than trans- 
portation by common carriers) on the basis of bilateral contracts for 
specialized or individualized service or services equivalent to bona 
fide private carriage by motor vehicle. 

Section 24 (a) of the bill, also in accordance with the Advisory 
Committee report, provides that any person holding a valid permit 
to operate as a contract carrier by motor vehicle, as presently defined 
in the act, must advise the Interstate Commerce Commission of its 
election to operate hereafter as a contract or common carrier. The 
Commission is required, after investigation and opportunity at hear- 
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ing, to issue to such person a permit or certificate, whichever is appro- 
priate, authorizing the continuance of its operations in conformity 
with the amended definition. 

Section 12 (a) of the bill implements the recommendation of the 
Advisory Committee report relating to the filing of actual rates by 
contract carriers by motor vehicle ‘by amending section 218 (a) of 
the act so as to require contract carriers to file rates, fares, and charges 
actually maintained and charged for the transportation by such car- 
carriers, or the actual contracts covering such transportation. 

In view of the fact that the amendments made by section 10 (a) 
and section 12 (a) implement the same recommendation in the Ad- 
visory Committee report, relating to contract carriers by motor vehicle, 
such amendments will be discussed together. 


REDEFINITION OF CONTRACT CARRIER BY MOTOR VEHICLE 


The purpose of the amendment made by section 10 (a) is to assist 
the Commission in drawing a line of demarcation between contract 
carriers and common carriers by motor vehicle. Originally, the con- 
tract carrier made arrangements with a single shipper for specialized 
services which could not be supplied by common carriers. These 
arrangements were for a relativel long term, on an individual basis, 
and amounted in essence to a dedication of the carrier to needs of a 
single shipper, or perhaps a group of closely related shippers. How- 
ever, some contract carriers at the present time have so many con- 


tracts that they are actually rendering services comparable to those 
offered by common carriers and are holding themselves out to serve 
any shipper willing to enter into agreements with them. The Inter- 


state Commerce Commission pointed out in its 67th annual report, 
November 2, 1953, that it faced a difficult problem in drawing a line 
of demarcation between contract carriers and common carriers and 
said at page 116 that: 

Experience indicates that many carriers who now hold authority as contract 
carriers are more properly to be classified as common carriers by reason of the 
nature of their present operations * * * 

The Commission continued to call attention to this problem in its 
68th annual report, November 1, 1954, and its 69th annual report, 
November 1, 1955, and recommended to the Congress in the latter 
report that it be empowered 

to limit the person or persons and the number or class of persons for which a 
contract carrier by motor vehicle may logically perform transportation serv- 
ices. 

The term “contract carrier” was originally defined by the Motor 
Carrier Act of 1935 as a person other than a common carrier, who 
rendered transport service for hire “under special and individual 
contracts or agreements.” The word “special” was omitted from the 
definition by the Transportation Act of 1940. However, as the Com- 
mission states in the report which it submitted to your committee on 
the bill now before you, it has interpreted the contract carrier defini- 
tion as requiring some form of “special and individual” service dif- 
ferent from ordinary transportation service, under bilateral contracts 
covering service over a period of time. 
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This position was first announced by the Commission in Pregler 
Extension of Operations (23 M. C. C. 691), in which it said at page 
694: 

As seen, a contract carrier is not only one who does not come within the 
definition of a common carrier by motor vehicle, that is, one who does not under- 
take to serve the general public, but one who also renders a transportation 
service for compensation “under special and individual contracts or agree- 
ments.” This latter requirement is not merely that the transportation be 
performed under contract. Whatever the contract or agreement, it must be 
special and individual. It goes to the subject matter of the contract and 
means a special and individual service which is required by the peculiar needs 
of a particular shipper * * *. Contract carriage is a form of private car- 
riage °° * 

This position was amplified in Craig Contract Carrier Application 
(31 M. C. C. 705), in which the Commission stated that the term “con- 
tract carrier” was to be defined by applying the common-law test of 
whether or not there was a “holding out.” The Commission added, 
however, that the “lack of one or the other forms of specialization 
above indicated conclusively negatives contract carriage as contem- 
plated by section 203 (b) (15).” 

The Commission further extended its position in 7’ransportation Ac- 
tivities of Midwest Transfer Company (49 M. C. C., 383). Although 
the Commission admitted that it was prohibited by the provisions of 
section 209 (b) of the act from specifically limiting the number of 
contracts which contract carriers may hold, or the right of the carrier 
“to substitute or add contracts within the scope of the [its] permit,” 
it concluded that a contract carrier could not add “so many contracts 
or substitute them so freely as to demonstrate that its service is avail- 
able to the public and has been converted into what is in fact a public 
or common carrier service.”” The Commission further stated at page 
404 that: 


* * * The right to add contracts is specifically limited by the statute to con- 
tracts “within the scope of the permit.” A permit authorized operation only as 
a contract carrier and when the number of shippers served or contracts held is 
such, either alone or with other considerations, as to show a common-carrier 
operation, it is clearly within our power to insist that the unlawful operation 
be diseontinued even if it requires among other things a reduction in the num- 
ber of contracts held. 


As the Commission states in its report to your committee, a three- 
judge United States district court in Contract Steel Carriers, Inc., v. 
United States (128 F. Supp. 25), set aside the Commission’s decision 
in Motor Ways Tariff Bureau v. Steel Transp. Co., Inc. (62 M. C. C. 
413), applying the principles which the Interstate Commerce Com- 
mission had enunciated in the earlier cases. The court was of the 
opinion that the words “special and individual contracts or agree- 
ments” did not denote a specialized service required by the needs of a 
particular shipper, nor did they limit the number of contracts the car- 
rier may have. The court said that the words simply required that: 

* * * a contract specifically negotiated with the particular shipper, the terms 
of which may or may not comport with other similar contracts held by the con- 
tracting carrier or other carriers of the same classification * * *. “Special,” in 
the phrase under discussion, distinguishes the personal relationship between the 
private:earrier and each individual shipper from the impersonal relationship of 
the common carrier to each member of the general public who applies to him for 
service which he is required by the public nature of his undertaking to render 
indiscriminately. 
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The decision of the three-judge district court in the Contract Steel case 
was affirmed by the Supreme Court on March 12, 1956. The Supreme 
Court said in a per curiam opinion that: 

* * * the fact that appellee has actively solicited business within the bounds 
of his license does not support a finding that it was “holding itself out to the 
general public.” A contract carrier is free to aggressively search for new busi- 
ness within the limits of his license. Because the ICC’s order is not supported 
by evidence in the record and is contrary to the definitions of contract and 
common carriers in 303 (14) and (15), we affirm the district court. 

The decision in the Contract Steel Carriers case would seem to make 
it even more necessary that the term “contract carrier by motor ve- 
hicle” be redefined if a definite and distinct line of demarcation is to be 
drawn between the activities of common and contract carriers. Under 
the decision the Commission would seem to be left without any power 
in this respect. 

Although the redefinition proposed by section 10 (b) of.the bill 
would not give the Commission authority to limit the number of con- 
tracts held by a contract carrier, it would require that the transporta- 
tion be— 
on the basis of bilateral contracts for specialized or individualized service or 
services equivalent to bona fide private carriage by motor vehicle. 

The phrase “equivalent to bona fide private carriage” would place an 
additional limitation or safeguard on the “service or services to be 
furnished.” 

The Commission states in its report to your committee that, although 

it agrees generally with the purposes to be accomplished by the amend- 
ments, it is of the opinion that they will not accomplish the desired 
objectives. Specifically, the Commission criticizes the phrase “equiva- 
lent to bona fide private carriage” as being indefinite. It suggests in 
lieu thereof that the term “contract carrier” in section 203 (a) (15) of 
the act be defined so as to be applicable to one engaged in transpor- 
tation— 
under continuing contracts with one person or a limited number of persons for 
the furnishing of transportation services of a special and individual nature 
required by the customer and not provided by common carrier. 
In view of the decision of the Supreme Court in the Contract Steel 
case, the amendment by the Commission would seem to be preferable 
in the sense that it would limit the contracts of a carrier to “one person 
or a limited number of persons,” but we question whether the words 
“and not provided by common carrier” should be applied as a part 
of the test. 


FILING OF ACTUAL RATES OR PUBLICATION OF CONTRACTS BY CONTRACT 
CARRIER BY MOTOR VEHICLE 


The purpose of the amendment made by section 12 (a) is to enable 
common carriers by motor vehicle to compete more effectively with 
contract carriers by motor vehicle who have greater flexibility in rates. 
Common carriers are required to publish their actual rates for the 
transportation of property and passengers, while contract carriers are 
only required to file their minimum rates. The common carrier does 
not know what his contract carrier competitor is actually charging 
and is at a distinct disadvantage in attempting to compete for the 
business which both of them are seeking to capture. 
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The Motor Carrier Act of 1935 originally required contract carriers 
to file only minimum rates. However, the act was amended by the 
Trahsportation Act of 1940 so as to require that contract carriers file 
minimum rates “actually maintained and charged.” The amendment 
was-added in order to enable common carriers to meet the difficulties 
which they faced. However, this has not been the result. The Inter- 
state Commerce Commission has pointed out in various decisions that 
the:minimum rates filed by the contract carriers are more in the nature 
of paper rates, and that they are not representative of the rates that 
are actually charged to shippers. 

All that the Commission and the courts have required of a contract 
carrier filing a minimum rate is that such rate be actually maintained 
and charged by the carrier for the traffic of at least one shipper (Auto 
Transports, Inc., Suspension of Permit, 51 M. C. C. 600, Auto Trans- 
pores; Ine. v. United States, 101 F. Supp. 132, affirmed, 343 U. S. 923). 
The carrier under such circumstances is free to charge higher rates to 
any other or additional shippers, among which it may pick and choose 
as it pleases. The true character of the rates actually charged by con- 
tract earriers is best described by the Commission itself. Speaking 
of a contract carrier’s minimum rates, the Commission said in Petro- 
leum Products, Wyoming Points to Missoula, Mont,.(32 M. C, C. 453, 
at p..455), that— 

* * * A contract carrier’s minimum rates, unlike common-carrier rates, do 
not represent a stated price for which a shipper can demand service. The 
minimum rates of contract carriers are, in fact, not rates at ali in the common- 
carrier sense of the term. They are simply a floor for the charges actually to be 
made,,* * * [Italic supplied.] 

Obviously, if the competitive opportunity of common and contract 
carriers ‘is to be put on a more realistic basis, the contract carrier’s 
actual charges to shippers:should be made public. The amendment 
proposed by section 12 (a) would accomplish this by requiring that 
“the rates, fares, and charges actually maintained and charged” by 
the carrier be published, filed, and posted, or, in the alternative, that 
“the actual contract or contracts” of the carrier be published, filed, 
and posted. 

The Commission states in ‘the report submitted to your committee 
on the bill that it does not favor the amendment proposed by section 
12 (a). It cites as the principal reasons for its position the fact that 
publication and posting of the rates actually maintained and charged, 
or the alternative publication of the contracts, would be inconsistent 
or in conflict with the provisions of section 220 (a) and section 222 (e) 
of the act. 

We do not believe that publication of the rates actually charged, or 
of the contracts, would be inconsistent with the provisions of section 
220 (a), since the affirmative provision for publication in this pro- 
posal would override the provisions of section 220 (a) in this respect. 
This section provides that the Commission may require contract car- 
riers to file with it copies of their contracts, but the Commission is 
prohibited from making public any such contracts except as a part 
of the record in a formal proceeding where it considers such action 
consistent with the public interest. No amendment was proposed to 
the. section for the reason that in those instances where the carrier files 
che. rates actually charged rather than its contracts, the Commission 
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still might desire to have the contracts filed under the provisions of 
section 220 (a). Since publication of the rates actually charged would 
provide full disclosure with respect to the activity of the carrier, there 
would be no necessity for publication of the contracts. However, if 
ty committee believes that there is any conflict, it can be overcome 

y changing the last sentence of section 220 (a) governing the publi- 
cation of contracts to make it clear that the limitation on the publica- 
tion of the contracts would not apply if the contract carrier elected 
merely to file his contracts and not his rates. 

We also do not believe that publication and posting of contracts or 
the publication of actual rates would necessarily be in conflict with 
the provisions of section 222 (e). This section prohibits any motor 
carrier, including the contract carrier, from disclosing to any person 
other than the shipper or the consignee any information concerning 
the nature, kind, quantity, distinction, et cetera, of any property de- 
livered to the carrier which may improperly disclose business trans- 
actions to a competitor. Information obtained from the publication 
of actual rates or contracts which are affirmatively required to be pub- 
lished under the provisions of the act would not appear to fall within 
the prohibition of section 222 ( a However, if your committee feels 
that there is a conflict, it can resolved by inserting the words 


“Except as required by section 218 (a) of this act,” at the beginning 
of the first sentence in section 222 (e). 

The Commission also states in its report that in its opinion “no 
departure is warranted from the present policy of affording to 
shippers secrecy regarding their business transactions to the greatest 
extent possible.” We do not agree since we fee] that we have shown 


that this secrecy must be removed if common and contract carriers 
are to be placed on a truly competitive basis. There is one statement 
in this connection by the Commission which we desire to mention. 

The Commission states with reference to contract rates higher than 
the minimum rate: 

If other contracts contain rates above this minimum, the complainant (i. e., 
a competing carrier) is not harmed. 

The fact is that a competing carrier is harmed by “rates .above 
this minimum” for these are the rates that are actually being charged 
to shippers. The competing carrier may not be able to meet the 
minimum rate actually charged to one shipper, but he may very well 
be able to meet rates charged to other shippers if he knew what those 
rates were. 

CONTRACT CARRIERS (WATER) 


Section 13 (b) of the bill implements the recommendation of the 
Advisory Committee report relating to a redefinition of the term 
“contract carrier by water” by amending section 302 (e) of the act. 
It would define the term as meaning any person which engages in 
transportation by water of passengers or property in interstate or 
foreign commerce for compensation (other than transportation by 
common carriers) on the basis of bilateral contracts for a 
or individualized service or services equivalent to bona fide private 
carriage by water, rather than on the basis of individual contracts or 
agreements. The amendments are similar to those proposed by sec- 
tion 10 (a) with respect to the definition of a “contract carrier by 
motor vehicle.” 
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Section 24 (a) of the bill, requiring persons holding valid permits 
to operate as contract carriers by motor vehicle, as presently defined 
in the act, to advise the Interstate Commerce Commission of their 
election to operate hereafter as contract or common carriers, is also 
applicable to persons holding valid permits to operate as contract 
carriers by water. As in the case of contract carriers by motor vehicle, 
the Commission is required to issue to such persons permits or certifi- 
cates, whichever is appropriate, authorizing the continuance of their 
operations in conformity with the amended definition. 

Section 16 of the bill implements the recommendation of the Advis- 
ory Committee report relating to the filing of actual rates by contract 
carriers by water by amending section 306 (e) of the act. It would 
require contract carriers to file rates, fares, and charges actually main- 
tained and charged for the transportation by such carriers, or the 
actual contracts covering such transportation. 


REDEFINITON OF CONTRACT CARRIER BY WATER 


The purpose of the amendment made by section 13 (b) is to assist 
the Commission in drawing a line of demarcation between contract 
carriers and common carriers by water as is proposed in the case of 
contract and common carriers by motor vehicle. Although the opera- 
tions of a contract carrier by water more closely approach the original 
concept of a contract carrier for hire than those of such a carrier in 
the motor field, the competitive status within the respective industries 
is similar. 

Furthermore, in interpreting the term “contract carrier by water” 
the Commission has in general applied the same tests as in its con- 
struction of the term “contract carrier by motor vehicle” (Colle Tow- 
ing Company, 260 I. C. C. 681). These tests are, as has been pointed 
out, that the transportation service provided must be under individual 
agreements and for a form of “special and individual service different 
from ordinary transportation service.” In view of the fact, as pre- 
viously noted, that a three judge district court held on Contract Steel 
Carriers, Inc. vy. United States (128 Fed. Sup. 25), affirmed by the 
Supreme Court on March 12, 1956, that the Commission had miscon- 
strued the definition of a “contract carrier by motor vehicle,” it would 
seem to be necessary that the definition “contract carrier by water” be 
amended as has been proposed with respect to “contract carrier by 
motor vehicle.” However, as we stated, we believe the definition pro- 
posed by the Commission in its report to your committee might, in 
certain respects, be preferable. 

The Commission states in its report to your committee on the bill 
that it is unable to recommend the enactment of section 13 on the basis 
of information now available. It adds that in view of the differences 
between conditions in motor and water transportation affecting con- 
tract carriers it does not believe that there would be any harm in leav- 
ing the present definition of contract carriers by water unchanged 
even though it may be found desirable to make changes in the definition 
of a contract carrier by motor vehicle. 

We desire, of course, to give great weight to the views of the Com- 
mission in this respect. In view of the circumstances, the committee 


will doubtless wish to give serious consideration to the question 
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whether or not the definitions of contract carriers by motor vehicle 
and water should continue to be uniform. 


FILING OF ACTUAL RATES OR PUBLICATION OF CONTRACTS BY 
CONTRACT CARRIER BY WATER 


The purpose of the amendment made by section 16 is to enable com- 
mon carriers by water or other forms to compete more effectively with 
contract carriers by water. Contract carriers by water, just as contract 
carriers by motor vehicle, have greater flexibility in rates than their 
common carrier competitors since they are only required to file their 
minimum rates. Common carriers by water are, therefore, in no better 
position to ascertain the actual rates charged by contract carriers. In 
view of this, there would not seem to be any logical reason why identi- 
cal treatment should not be accorded contract carriers by motor and 
water insofar as the filing of rates “actually maintained and charged” 
is concerned. 

The Commission itself has said that the provisions of section 306 (e) 
must be interpreted in the same maner as those of section 218 (a) re- 
lating to the filing of minimum rates by contract carriers by motor 
vehicle. Commenting on section 306 (e) in Atwacoal Transportation 
Company, Minimum Rates (283 1. C. C. 674), the Commission said 
at page 656 that— 
contract carriers by water * * * should establish * * * the lowest rates and 
charges which are being collected under some shipper contracts. It should be 
understood that rates higher than the minimum rates and charges published may 
be charged other shippers without being filed with the Commission, pro- 
vided * * * those filed reflect the charges which are actually being collected from 
some shipper under a contract with such shipper. [Italic supplied.] 

Requiring contract carriers by water to file rates actually main- 
tained and charged, or in the alternative the actual contracts covering 
the transportation, as proposed by section 16, would help stabilize the 
domestic water carrier industry and equalize the opportunity to bid 
for competitive traffic. 

The Commission states again in a report which it has submitted 
to your committee that it is not in favor of the enactment of section 
16. However, it cites no reason in support of its position other than 
the fact that enactment of the section would, in their opinion, create 
a conflict with the provisions of section 313 (b) of the act. Our dis- 
cussion above, of the same question as to motor-contract carriers, is 
applicable here. 


BULK-COMMODITY EXEMPTIONS 


Section 14 of the proposed bills implements the recommendation of 
the Advisory Committee Report relating to “bulk commodity exemp- 
tion.” This section revokes the exemption in section 303 (b) of the 
act applicable to the transportation by a water carrier of commodities 
in bulk when the cargo space of the vessels in which such commodities 
are transported is being used for the carrying of not more than three 
such commodities. This exemption is now applicable to transporta- 
tion of dry bulk commodities by common and contract carriers on the 
inland waterways and the Great Lakes, and by contract carriers in the 
coastwise trade. 
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As enacted, the dry-bulk commodity exemption was not extended 
to transportation subject at the time part III became effective to pro- 
visions of the Intercoastal Shipping Act 1933, as amended. Orig- 
inally, only common and contract carriers operating in the inter- 
coastal trade were made subject to the Intercoastal Act of 1933, but 
common carriers on the Great Lakes and in the deep-sea coastwise 
trades were brought within the scope of that act by the act of June 
1938 (53 Stat. 155). However, the Interstate Commerce Commission 
held in Columbia Transportation Co. Contract Carrier Application 
(260 I. C. C. 135), that since the Maritime Commission had not as- 
serted “jurisdiction” over Great Lakes carriers engaged in the trans- 
portation of bulk cargoes, such a carrier found to be a “common 
carrier” under part III of the Interstate Commerce Act was entitled 
to the exemption of section 303 (b). Notwithstanding the revocation 
of the exemption, transportation by contract carriers by water on the 
Great Lakes of not more than three such commodities would continue 
to be exempt under section 303 (c) of the act. 

I would like to insert here, for the record, that a suggestion has been 
made that the revocation of the bulk-commodity exemption and a 
revision of the definition of contract carriers might or would expose 
the Great Lakes carriers to the claim that they had become common 
carriers, and in that way the Great Lakes exemption as to some of 
them would be destroyed. 

I merely want to say at this point that I understand that the Ad- 
visory Committee had no such intention and if it should be the judg- 
ment of this committee in the course of these hearings that it would 
have that effect, [ understand that the Department of Commerce and 
the committee would have no objection to making such change to 
obviate that proposal. 

Section 18 (a) and (b) of the bill, in accordance with the recom- 
mendations of the Advisory Committee report, amends section 309 
(a) (f) of the act so as to provide for the granting by the Commission 
of appropriate operating authority to common and contract carriers 
by water transporting dry-bulk commodities pursuant to the repealed 
exemption. 

The purpose of these amendments is to equalize the opportunity for 
regulated land and water carriers to compete for the transportation 
of dry-bulk commodities. As indicated previously, transportation 
on the inland waterways system, which is the principal area affected 
by the repeal of the bulk exemption, has increased substantially in the 
postwar period. For example, on the Mississippi River System, 
Corps of Engineer data show that tonnage increased from 80.5 mil- 
lion short tons in 1946 to 136.4 million tons in 1954, the latest year for 
which figures are available. From all indications, traffic made fur- 
ther gains in 1955. This transportation is largely of dry-bulk com- 
modities as shown by the following figures: 





: Percent of 
Commodities Million tons total 
Bian eee Ol ts oon soak a a BE 52.4 38.4 
Sand, gravel, and crushed rook .c; ...5.... 5. - sconce olen geeks 5 19.3 | 14.2 
Sulfur and crushed limestone........._..._-- sti hishieshe tip uicteniplaieaeaneea i 2.6 1.9 
Seabees, Geo elit hoes Abs Saddbdeddgeapktcdnbaddedanh ala 1.4 1.0 
(Ih Bain echt ticki e cubeadegientsnetdocnnbacundieute 2.8 2.1 
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To this list of dry-bulk commodities, which represents 55 percent 
of the total traffic on the Mississippi River system, may be added other 
commodities which move in bulk but are less significant individually 
from the tonnage point of view. 

Dry-bulk commodities represent a large proportion of the traffic 
moved by class A and B water carriers operating on the Mississippi 
River system, such carriers being subject to regulation under the 
Interstate Commerce Act. In 1954 these carriers transported a total 
of 34.4 million tons, according to Interstate Commerce Commission 
figures. It has been mentioned that about 50 percent of such traffic 
was exempted from regulation. The following figures show the move- 
ment of specific drybulk commodities: 


| 
Thousands Percent of 
Commodities of.tons “total 


Bituminous coal_- Sditadiacastinn lech Sp nodes spay foes bw hagtgde mba hc alc aids leiidesiaton 13, 907 
959 


Sand, gravel, and rock 

Sulfur 1, 120 
1,060 

2, 169 


To: this list which represents about 56 percent of the total may be 
added other commodities which move in bulk but in less significant 
amounts on an individual basis. 

The Interstate Commerce Commission has pointed out in reports 
to the Congress on legislation seeking to modify the dry-bulk com- 
modity exemption that such exemption and others in part III of the 
act have left the greater part of all domestic water transportation free 


from regulation. 

Regulated rail, water, and motor carriers would appear to be at 
a distinct disadvantage in attempting to compete with unregulated 
water carriers who handle nothing except dry-bulk commodities. The 
regulated carriers must among other things, adhere to their published 
tariffs. It would also appear that unregulated carriers need only to 
inspect published tariffs in order to determine how low they must 
quote rates in order to bid successfully for available traffic. Although 
regulated water carriers are permitted to handle dry-bulk commodi- 
ties on an exempt basis, just as the unregulated carriers are, they 
encounter operating difficulties in conforming with the statutory re- 
quirement for segregating exempt and nonexempt commodities. The 
Commission stated in its 68th annual report, that the exemption 
“makes effective regulation of water transportation impossible.” 

The dry-bulk commodity exemption in section 303 (b) was incor- 
porated in to the act of Congress on the theory that transportation 
of such commodities by unregulated carriers would not be substantially 
competitive with land or water common carriers. The exemption in 
fact stemmed from the one granted to contract carriers on the Great 
Lakes by section 303 (c) of the act, a matter of which I have spoken 
previously. The latter exemption was based on (1) the competition 
which the contract carriers on the Great Lakes encountered from un- 
regulated water carriers of a foreign country in the transportation of 
commodities in bulk, and (2) the fact that transportation of such 
commodities was not considered to be substantially competitive with 


land transportation. 
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TRANSPORTATION POLICY 203 


The Interstate Commerce Commission did not take exception to 
the proposed exemption for contract carriers on the Great Lakes’ in 
submitting its views to the Committee on Interstate and Foreign 
Commerce of the House in a letter dated January 29, 1940, with 
respect to S. 2009, 76th Congress, which became the Transportation 
Act, 1940, but said: 


We see no reason also why regulation of water carriers should not be com- 
parable to present regulation of railroads and motor carriers covering not only 
rates and accounting but also control over new operations through certificates or 
permits over unifications over issue of securities, etc., as in the case of motor 
carriers, jurisdiction should also embrace contract as well as common carriers 
at least to the extent that the former are in close competition with the latter. 
Contract carriers are a very important factor in water carriage and it is unfair 
to tie the hands of common carriers in a measure by regulation without affording 
them some protection against unfair and destructive competition from the con- 
tract carriers. There are contract carriers, such as those which carry iron 
ore, coal, and grain in bulk on the Great Lakes who are practically noncom- 
petitive with common carriers and could be relieved from regulations without 
harm, [Italie supplied.] 


S. 2009 was reported by the House Committee on Interstate and 
Foreign Commerce with an amendment providing for an exemption 
with respect to contract carriers by water transporting commodities 
in bulk when the cargo space of the vessel in which such commodities 
are transported is being used for the carrying of not more than three 
such commodities, and the bill was passed by the House with this 
amendment. The basis for the exemption was stated in House Report 
No. 1217, 76th Congress, as being the fact “that such transportation is 
not substantially competitive with land transportation.” This exemp- 
tion was extended, without explanation, by the conferees on S. 2009 
so as “to cover common carriers by water as well as contract carriers 
by water.” However, Senator Wheeler, in presenting the conference 
report to the Senate, stated on the floor that: 

The Senate bill contained certain exemptions from the regulation proposed 
for water carriers. * * * Section 303 of the conference substitute contains these 
and certain more liberal exemptions. The conferees felt that these more liberal 
amendments should be adopted at this time on the theory that if experience 


should show that more extensive regulation is necessary that can be accom- 
plished at a future time. [Italic supplied. ] 


The following statements by the Commission in a letter dated March 
23, 1955, to the chairman of the Senate Committee on Interstate and 
Foreign Commerce with respect to S. 951, 84th Congress, 1st session, 
which would have amended section 303 (b) of the act so as to limit 
the exemption contained therein to the transportation on the Great 
Lakes or coastwise by water carrier of commodities in bulk would 
appear to lend support to this recommendation : 

During the first few years of operation under part III of the act, this country 
was at war and conditions were such that every carrier had more than it 
could do to keep up with the demands for service. With the return to more 
normal conditions, however, the competitive situation has become intense. 
It is now apparent that effective overall regulation is not possible as long as 
bulk commodities can be moved by exempt carriers. [Italic supplied.] 

I would call your attention to the fact that even though the bulk 
commodity exemption contained in section 303 (b) is revoked, the 
revocation will not affect the present scope of the operations of carriers 
who have been engaged in exempt transportation under such section. 
As pointed out, section 18 (a) and (b) of the bill assures such carriers 
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the right to continue in that business to the extent that they are now 
engaged in it, but requires that they obtain the approval of the Com- 
mission for further expansion of their activities. 

I also cal] to your attention the fact that section 303 (e) of the 
act declares it to be the policy of the Congress that the Commission 
shall exempt transportation by contract carriers by water which, by 
reason of the inherent nature of the commodities transported, their 
requirement of special equipment or their shipment in bulk, is not 
actually and substantially competitive with transportation by any 
rail, motor or water common carriers. No change is suggested to 
section 303 (e). So that, in fact, the achieving of this proposal for 
equality of regulation among competitors is unnecessary in any given 
case, because in the absence of competition, exempt status can be 
continued under this section. 

Mr. Witurams. Thank you, Mr. Ray. I believe under the proceed- 
ings announced yesterday by the chairman (Mr. Harris), it was agreed 
that upon completion of your statement we would go back to Mr. 
Rothschild’s statement and let him pick up there. Then, when the 
prepared statements of the representatives of the Commerce Depart- 
ment and the Commission and the Department of Defense had been 
completed, they would submit to questions. Am I correct in that— 
questioning would await the completion of your statements? 

Mr. Ray. That is substantially correct. We ourselves, or in the 
Commerce Department, made no presentation on section 22, and we 
consider that the Defense Department presentation, which will be 
made by Mr. Earl Smith, as part of our overall presentation, and I 
think 

Mr. Wiu1aMs. I believe they have witnesses here to testify. 

Mr. Ray. Mr. Smith is here and we had thought that perhaps he 
should go on also before questioning was undetraken. 

Mr. Wituiams. That was my understanding. 

Mr. Ray. And, the Secretary, as you know, had another testifying 
engagement this morning, and when that is finished he will be here. 
That will probably be before we have finished the presentation we 
refer to. 

Mr. Priest. Mr. Chairman, may I inquire whether the Defense De- 
partment is confining its testimony primarily to section 22 or discussing 
the entire bill ? 

Mr. Sirs. Section 22 entirely. 

Mr. Ray. Section 22. 

Mr. Priest. Thank you. 

Mr. Ray. Could I mention one further matter at this point ? 

Mr. WituiaMs. Yes, Mr. Ray. 

Mr. Ray. We have prepared at the suggestion of the committee a 
comparative print of the entire bill. I wonder whether I should offer 
that for the record or whether you would want to have it in the 
record. 

Mr. Witi1ams. We would like to have that made available to the 
members of the committee. I do not think it will be necessary to 
include it as a part of your testimony. 

Mr. Ray. I think we have delivered sufficient copies and I will 
not offer it again as part of the record. 

Mr. Wiurams. I believe on yesterday you were interrupted, Mr. 
Rothschild. So, if you will, you may proceed and pick up where you 
left off yesterday. 
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STATEMENT OF HON. LOUIS S. ROTHSCHILD, UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION, UNITED STATES DEPART- 
MENT OF COMMERCE—Resumed 


Mr. Roruscuimp. Mr. Chairman, and gentlemen, if you will turn 
to page 48 of my statement, I think that is the point at which I 
stopped yesterday. The first comment is on freight-forwarder 
associations. 

FREIGHT-FORWARDER ASSOCIATIONS 


Section 19 of the bill implements the recommendation of the Advis- 
ory Committee report relating to freight-forwarder associations. Sec- 
tion 402 (c) of the act now provides an exemption from economic 
regulation applicable to a shipper, a group or association of shippers, 
and shippers’ agents engaged in consolidating or distributing freight 
for themselves or for members thereof on a nonprofit basis for the 
purpose of securing lower rates. The amendment would give the 
Commission discretionary authority to make the exemption inapplic- 
uble where it finds, after investigation and hearing, that the activities 
of such persons are not being conducted solely for such purposes. The 
Commission would be required to consider, among other things, the 
facts and circumstances surrounding the organization and establish- 
ment of such activities; the scope of the activities; basis of charges, if 
any, for the service or services provided; and the extent such activ- 
ities are in competition with the services of regulated freight 
forwarders. 

I should like to emphasize that legitimate and bona fide associations 
engaged in consolidating or distributing freight for their members 
on a nonprofit basis have nothing to fear from the amendment which 
is proposed by section 19 of the bill. The amendment does no more 
than insure that the provisions of section 402 (c) will be confined 
to their original purpose. 

The purpose of the amendment is to vest the Commission with the 
authority necessary to cope with the numerous individuals and groups 
claiming to be exempt from regulation as shippers’ associations but 
who are in actuality nonregulated forwarding enterprises for profit. 
The Commission has pointed out in its annual reports for the past 
several years, including its 69th annual report, November 1, 1955, that 
it has been unable to make any progress in dealing with these activ- 
ities since the courts have held that the provisions of section 402 (c) 
constitute an outright exemption rather than a clarifying provision. 
The Commission for many successive years has recommended to the 
Congress that corrective legislation be enacted. 

It is clear from the legislative history of the Freight Forwarder 
Act, which added part IV to the Interstate Commerce Act, that the 
Congress did not intend the provisions of section 402 (c) to con- 
stitute anything more than a clarification of the definition of the 
term “freight forwarder” as used therein. This is apparent not only 
from the language in section 402 (c) which reads that “The provi- 
sions of this part [IV] shall not be construed to apply” to the oper- 
ations described therein, but also from the various committee reports. 
The Committee on Interstate and Foreign Commerce of the House 
in reporting a bill which led to enactment of section 402: (c) said in 
House Report 1172, 77th Congress, 1st session, that— 
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The definition therefore draws a line of distinction which clearly excludes 
brokers, nonprofit associations of shippers, warehousemen, and pool-car opera- 
tors, as those persons normally operate, since such persons do not do all of the 
things required under the definition to constitute a freight forwarder. Jn order 
to make absolutely sure, however, that the definition cannot by construction be 
held to cover shipper, groups of shippers, and nonprofit associations of shippers, 
consolidating or distributing freight for themselves or their members, or to 
cover warehousemen, pool-car operators, and other shippers’ agents engaged 
in consolidating or distributing pool cars, and not assuming responsibility for 
the through movement of the property, subsection (c) was included in this 
section (p.6). (Italics supplied.] 


The committee stated further: 


Subsection (c), as has been previously pointed out, is a clarifying provision 
rather than an exemption. 

The Congress was simply attempting to make it clear to the ad- 
ministrative agency that it should not bring within the scope of the 
definition those persons who were not doing the things required of a 
freight forwarder. 

The Commission was stymied in its efforts to control the operations 
of associations engaged in consolidating or distributing freight when 
the Supreme Court held in U.S. v. Pacific Coast Wholesalers’ Associa- 
tion (338 U. S. 689), that the provisions of section 402 (c) constituted 
an outright exemption from the provisions of part IV and were not 
merely clarifying in nature. The Commission found that the as- 
sociation was operating as a freight forwarder without a permit in 
violation of the act, and ordered it to discontinue such operations. 
The holding of the Commission was based on the fact that since the 
association was handling freight for nonmembers on a prepaid basis 
and making “refunds” to its members, it was holding itself out to the 
public and operating for profit. The Supreme Court in upholding the 
district court’s reversal of the Commission’s decision held that since 
the association did not handle freight for nonmembers except at the 
request of a member, there was “no reasonable ground for ruling that 
the association was on a profit basis, or that it was holding its service 
out to the general public.” The effect of the decision is to prevent 
the Commission from going into the activities actually conducted by 
associations of this nature. Obviously, there is no limit as to the 
number of persons that may be served by associations of this nature, 
so long as such services are performed at the request of a member. 

No extended discussion is required to determine the effect of the 
operations of associations of this nature on regulated freight for- 
warders and the public. These associations, or unregulated for- 
warders, can select profitable hauls. They publish and file no tariffs 
and can, therefore, fix their rates so as to undercut the regulated for- 
warder. The result is that traffic is diverted from the regulated 
forwarder, who is required to serve the public at established rates. 
The Commission said in its 66th annual report, November 1, 1955, 
that: 

* * * Unless we are given broader authority than we now have to deal with 
various types of operations that are being carried on under the exemption, a 
segment of essentially for-hire forwarding will continue its growth to the 
detriment of the public interest, and particularly to shippers in large as well as 
small communities which must depend for service upon the regulated forwarders. 
[Italics supplied. ] 


Now, Mr. Chairman, I should like to discuss service deficits. 
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SERVICE DEFICITS 


In the period since the transport policy report was prepared and 
legislation for its implementation was introduced, the Interstate Com- 
merce Commission has announced that it will conduct a thorough 
investigation of the passenger-service deficit problem. Your com- 
mittee may therefore wish to defer consideration of this matter until 
after the conclusion of the Commission’s investigation. If, however, 
more immediate attention is thought to be desirable we suggest your 
examination of the following proposal. 

Section 6 (a) and (b) of the bill implement the recommendation 
of the Advisory Committee report relating to “service deficits” by 
amending section 13 (3) and (4) of the act so as to authorize the 
Interstate Commerce Commission to order the discontinuance or 
curtailment of railroad services or facilities in intrastate commerce. 
Before exercising this authority the Commission would be required 
to find, after full hearing, that a State requirement causes a net loss 
in revenue to the carrier or carriers involved, or otherwise unduly 
burdens interstate or foreign commerce, and that reasonably adequate 
service in lieu thereof by other carriers or modes of transport will be 
available to the public. The authority would be comparable to that 
imposed by authority of the State, when they are found to impose 
which the Commission now has under section 13 (3) and (4) over 
intrastate fares, charges, classifications, regulations, or practices, im- 
posed by authority of the State, when they are found to impose 
an undue burden on interstate commerce. 

The purpose of the section is to provide some relief for rail carirers 
in securing the necessary authority to discontinue or curtail unprofit- 
able facilities or services for which there is no longer sufficient public 
need to justify heavy operating losses to the railroads. Class I rail- 
roads of the United States have incurred an annual operating deficit 
in their passenger-service operations every year since 1930 with the 
exception of the war years, 1942-45. The deficit averaged about $250 
million annually between 1936-40, with the annual average rising to 
nearly $625 million between 1948 and 1953. The passenger-train 
deficit for 1954 was approximately $670 million and is estimated in the 
neighborhood of $634 million for 1955. The Interstate Commerce 
Commission states in its 69th annual report that— 
the deficit operation of railroad passenger trains continued to be a vexing problem 


for us, the State commissions, and the railroads themselves, and was aggravated 
in 1954 by declining revenues both in passenger and freight service. 


Commenting on the passenger-train deficit in its 66th annual report 
for 1952, the Commission said : 


* * * curtailment of unprofitable train operations of a local nature offers 
one of the means of reducing the passenger deficit. While we have the power 
to authorize the complete abandonment of a line of railroad and have been 
called. upon to exercise such power, we cannot, under the present act, authorize 
the carriers merely to curtail service on a line. This power, where it ewists 
at all, rests with the State regulatory commissions. It would appear that, as 
long as the Federal law stands as it is, if anything substantial along this line 
is to be accomplished, the State commissions must do it by cooperative action 
among themselves. [Italic supplied.] 


The railroads have experienced difficulties in obtaining authority 


from the State commissions for the discontinuance or curtailment of 
unprofitable passenger services. Quite frequently, the State com- 
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mission does not have the authority to permit the railroad to discon- 
tinue or curtail passenger service. Even in those instances where the 
authority exists, the State commissions have unduly delayed or been 
reluctant to permit discontinuances or curtailments because of oppo- 
sition from local interests. No complete study or analysis of the 
reasons for denial by State regulatory bodies of applics ations for dis- 
continuance of unprofitable passenger trains, or of the length of time 
required for these bodies to act on such applications, is available. 
However, the 1954 report of the Special Committee on Cooperation 
with the ICC in the study of the railroad passenger deficit problem 

* * * while there may be reasons for a State commission denying an appli- 
cation for authority to discontinue passenger trains, we have yet to find any 
justification whatsoever for the extreme delay evidenced in some jurisdictions 
in assicning and holding hearings on the carriers’ applications for such 
authority. 

Ithough this discontinuance or curtailment of unprofitable 
passenger-train services in intrastate commerce would have some effect 
on the general financial condition of the railroads, the most important 
effect. would be upon the general shipping and traveling public. 
Losses from unprofitable passenger services must be recouped at the 
expense of other patrons, localities or traflic. The Interstate Com- 
merce Commission pinpointed this relationship in its 66th annual 
report: 

This passenger deficit constitutes a burden which falls almost entirely on the 
carload freight traffic. The total revenues from freight service in the year 1951 
amounted to $8,983 million. If the passenger-service revenues had been equal 
to the passenger-service costs, which assumes that the deficit is entirely elimi- 
nated, the carriers could have reduced their freight charges for all freight 
services by about 7 percent ($680 million divided by $8,933 million) without 
affecting their 1951 net railway operating income from the combined freight an@ 
passenger services. 

I should like to make it clear to the committee that the authority 
given by section 6 (a) and (b) of the bill is not intended as a directive 
to the Commission to discontinue all unprofitable railroad services and 
facilities. The section says quite plainly that the Commission may 
not issue an order prescr ibing or requiring discontinuance or curtail- 
ment of services covered by a State requirement “unless it finds that 
there is or will be available to the public reasonably adequate service 
in lieu thereof by other carriers or modes of transport.” It seems to 
me that in view of these limitations the Commission should adopt an 
attitude of “show me” so that the public’s right to adequate service 
will not be impaired. 
of the National Association of Railroad and Utilities Commissioners 
states that— 

The Commission states in its report that it does not have «any 
objection to these amendments. 

Although we have not proposed any amendments which would ex- 
tend this principle to motor and water carriers, the advisory commit- 
tee states in its report that the Congress may wish to give consideration 
to these additional forms of transportation. If the committee desires, 
we shall be happy to submit appropriate amendments to the act, to 
cover motor and water carriers. 

Mr. WituiaMs. Mr. Rothschild, I notice that there are two more 
pages in your testimony. Was it your desire that this be included as 
part of your statement? 
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. > ors “ot y . ‘ he ‘ . 7, 
\- Mr. Roruscuitp. Yes, Mr. Chairman. ‘The first of those pages to 
e which you refer is a table showing comparison of intercity and rail 
n carrier revenues, and the second page is a graphic chart showing 
)- graphically the same figures which are in the table. 
- a . ; 4 ; 
e Mr. Wixtiams. Without objection, they will be included as part 
3 of your testimony. 
@ (The material referred to follows :) 
B. 
n Comparison of estimated intercity motor carrier freight revenues and rail freight 
n revenues (class I railways), 1940-55 * 
i 1 1 ill lal! iia ae) eS TAR SS oe Plena 
ntercity | ntercel y revenues per | Common | Ustimatec 
sree t, | and Ulf’ motor ‘car: fear ton-| Estimated | Freight | ™oursay” 
8 b ie acne WI! de aan ““~ | milesas | revenue, | operating ia 
h Year A say ng TRIS percent of | all inter- revenues ah — 
riers of 7 = | otal motor | City motes class I ¢ oan. 
ate | | carrier ton- varriers | railways : 
le | Preprat’* | Common | Contract |" rniles? | | | ae 
cp StS LM Legh ee De Rj BS TLS es ele SB TED ET AR meat Dede hs 
tf | 
it Millions Cents | Cents | Percent | Millions | Millions Percent 
1000S os doi gah 768 3. 989 2. 279 | 28. 0 1,710 | 3, 537 32.5 
C. 100 a oan ooktes 971 | 3. 765 2.677 | 28. 6 | 2, 425 | 4, 448 35.3 
1GUR cccnd cakes! 1,050 | 3.810 | 3. 072 | 42.4 | 2, 026 | 5, 944 25. 4 
1e IGE. 5. <n ant ail 1, 082 | 3.820 | 3. 141 | 46.5 | 1, 954 | 6, 782 22.4 
Viltasatsib esas 1, 079 | 4. 065 | 2. 990 | 42.3 1, 998 | 6, 999 22.2 
1- OMB ed 1, 105 | 4. 134 | 3, 206 | 41.0 2, 389 6, 534 26.8 
i] $00.22 3.22 1, 296 | 4. 286 3. 884 | 34.5 3, 286 | 5, 787 36. 2 
OR be ois oat 1, 799 4. 847 | 3. 898 34. 2 4, 296 7, 041 37.9 
OME - ned aap avhd 2, 350 5. 149 | 3. 803 | 36. 9 | 4, 965 | 7, 976 38. 4 
1902..t 2, 472 | 5. 240 | 4. 290 | 35.2 | 5, 778 | 7,048 45.0 
e Risks deol 3, 262 | 4. 999 4. 553 | 36.0 8, 022 | 7,817 50.6 
1 We ece ec laas 3, 686 5.175 4. 165 36.6 | 8, 275 8, 634 48.9 
1952 sbcaata 3,901 | 5.615 | 4. 461 | 34.8 | 8, 953 8, 789 50.5 
il 1953....... Samael 4, 325 6. 095 | 4. 552 | 31.4 | 10, 414 | 8, 951 43.8 
a Wadidan sakes 4, 137 | 6. 055 | 5. 169 | 28.8 | 11, 781 | 7, 798 60. 2 
it 1008 Fbinie Sabb cks | 4,753 | 6. 055 | 5. 169 238.8 | 13, 551 8, 538 61.3 
| | | | | 
it ee tna te aa ett oe Pee “ot e 
a ! Data on revenues and ton-miles from Interstate Commerce Commission. Estimated revenues for all 
intercity motor carriers (col. 5) based on assessment of total intercity motor ton-miles by weighted average 
revenue per ton-mile. It was assumed here that all private and exempt carriage has cost (and rate) char- 
acteristics similar to class I, II, and III contract carriers; in other words, the same revenue per ton-mile 
J was assigned to private and exempt motor carriage as that applicable to the motor contract carriers. 
e 2 Ton-mile data for all intercity motor carriers are estimated by the Interstate Commerce Commission 


on the basis of Bureau of Public Roads traffic surveys in the States, which are compared percentagewise 
d with data on ton-miles derived from reports to the Interstate Commerce Commission from class I, II, and 
IIT motor carriers. 

3 Motor-carrier data for 1955 estimated on basis of first 9 months compared to similar period in 1954. 


i. Revenues per ton-mile are assumed identical with 1954, since motor-carrier tonnage increased in same 
proportion to revenues. Proportion of common carrier ton-miles assumed to be same as in 1954. 

ut Note.—Although the total intercity motor-carrier revenues are necessarily estimated and, therefore, 

e may have some margin of error, the table does demonstrate the sharp change in the competitive position 


of rail and truck transportation during the past 15 years, as modes of transportation, in the handling of 
0 the Nation’s freight traffic. 


n 

“e (Nore.—The chart referred to is the same as that appearing on 
p. 72.) ' 

rs Mr. Wuu1AMs. The next witness is representing the Department of 
Defense, Mr. Smith. 

y Will you state your name and your position with the Department of 


Defense, for the record, please, Mr. Smith? 


> 


.- 


t- STATEMENT OF EARL B. SMITH, DIRECTOR OF TRANSPORTATION 
AND COMMUNICATIONS IN THE OFFICE OF THE ASSISTANT 
SECRETARY OF DEFENSE FOR SUPPLY AND LOGISTICS 


of 5 


Mr. Smrrn. My name is Earl B. Smith. I am Director of Trans- 
e portation and Communications in the Office of the Assistant Secre- 
8 tary of Defense for Supply and Logistics. I have been in that position 
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for 24% years. Prior to accepting this assignment I was vice president 
and director of traffic for General Mills, Inc. I have been engaged in 
the transportation field for over 36 years, all but 2 of which were in 
the industrial traffic management field. 

The opportunity to give this subcommittee the views of the Depart- 
ment of Defense on H. R. 525 and those portions of H. R. 6141 and 
6142 proposing to modify the Government rate provisions, is deeply 
appreciated. 

H. R. 525 is a bill to amend section 22 of the Interstate Commerce 
Act, as amended, and for other purposes. It proposes to remove the 
present authority under which common carriers may establish reduced 
rates for Government traffic. The companion bill introduced in the 
Senate is S. 2114. 

H. R. 6141 (Mr. Priest) and H. R. 6142 (Mr. Wolverton) are sub- 
stantially identical bills to amend the Interstate Commerce Act, as 
amended, so as to provide for a stronger national transportation in- 
dustry, and for other purposes. They propose to enact into legisla- 
tion recommendations contained in the report of the Presidential Ad- 
visory Committee on Transport Policy and Organization. They pro- 
pose (among other things) certain modifications with respect to the 
provisions of section 22 of the Interstate Commerce Act. 5S. 1920 isa 
companion bill introduced in the Senate. 

In view of the statement’ presented to this subcommittee by the 
Secretary of Defense supporting the recommendations of the report 
of the Presidential Advisory Committee—and I might remind you 
he was a member of that Committee—I shall confine my remarks to the 
proposed repeal or modification, as the case may be, incorporated in the 
above-described bills with respect to the provisions of section 22 of 
the Interstate Commerce Act. 

Your attention is called to the fact that at the conclusion of testi- 
mony of the Secretary of Defense your chairman very kindly accepted 
my offer to supply your subcommittee with copies of a 16-page mono- 
graph? prepared by the Department of Defense which explains in 
some detail our operation and experience under section 22 of the Inter- 
state Commerce Act. 

Included in that monograph as set forth on pages 70 to 89 of the 
hearings, was a chart (p. 77) showing the Department of Defense 
dollar disbursements for fiscal year 1954 as related to domestic freight 
transportation. Your committee would probably now be interested 
in later statistics for the fiscal year 1955, as relating to both passenger 
and freight disbursements for domestic transportation. I have these 
charts with me, and with your permission will make them available for 
inclusion in the record, 

Before commenting specifically on the respective bills it seems 
pertinent at this point to recite the provision of the Interstate Com- 
mano Act which is the basis for the proposals made in the respective 

ills. 

Mr. Hinsuaw. Mr. Chairman, may I interrupt to ask whether or 
not these charts will be available to the committee for discussion, or 
whether they are merely received for the record ? 


1Transport Policy and Or anisation, Dp. 54, 56, and 57, hearings before a subcommittee 


of the Committee on Interstate and Foreign Commerce, House of Representatives, 84th 
Conzg., 1st sess., September 19, 20, 21, and 22, 1955. / 
2 Transport Policy and Organization, pp. 70 to 89, inclusive, of reference 1 * * *. 
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Mr. Wuu1aMs. Will these be made available to members of the 
committee individually? I believe they are included as part of your 
statement ; are they not ? 

Mr. Smirn. They are attached to my statement. 

Section 22 (49 U.S. C. 22) provides: 

That nothing in this part shall prevent the carriage, storage, or handling of 
property free or at reduced rates for the United States, State, or municipal 
governments * * * or the transportation of persons for the United States 
Government free or at reduced rates. * * * 

Without going too much into the history of section 22 which has 
been covered rather extensively in the monograph previously filed 
with your subcommittee, and mentioned above, it should be said that 
prior to 1940 transportation of property and personnel for the Gov- 
ernment was not large; but with the expanding war production dur- 
ing World War II, transportation for the Government became big 
business. Since that time the Department of Defense has become the 
largest single user of transportation services in the United States. 
Although the carriers have long used section 22 for granting rate 
adjustments to the Government, it was not until the repeal of the 
Land Grant Act on October 1, 1946, that section 22 came into full use. 
In the intervening period we have had ample opportunity to observe 
both the strength and weaknesses of this particular provision. There 
are definite advantages resulting from section 22 as well as dis- 
advantages. 

At this juncture, and while these factors are set forth in part in the 
monograph above referred to, I want to repeat and underscore the 
advantages and disadvantages to the present provisions of the Inter- 
state Commerce Act (sec. 22). 


ADVANTAGES 


The principal benefits to both the carriers and the Department of 
Defense, in the utilization of the provisions of section 22 of the act, 
are as follows: 

(a) Rates, fares, charges, and rules and regulations may be estab- 
lished expeditiously. 

(6) Retroactive application may be authorized where justified. 

(ec) Cancellation of the quotation may be accomplished quickly 
when need for the quotation no longer exists. 

(d) Rates, fares, charges, and rules and regulations are not subject 
to suspension by the Interstate Commerce Commission. 

(e) Section 4 of the Interstate Commerce Act does not apply to 
inhibit the military departments using rates over circuitous routes 
inore advantageous to departments for security and other purposes. 

(7) Security as to the commodity, movement, and other conditions 
often required in movement of highly classified material can more 
effectively be provided through the medium of section 22 publication. 

(g) Rates negotiated between the carriers and the Department of 
Defense which are published by the carriers pursuant to section 22 
do not place a burden on commercial shippers, inasmuch as they are 
fully compensatory to the carriers. 

The assertion stated in (g) above is adequately supported by re- 
ports of the Bureau of Transport Economics and Statistics of the 
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Interstate Commerce Commission which show that the average level 
of section 22 quotations was above that of comparable commodity 
rates by 14 percent for years 1950 and 1952 and by 138 percent for the 
years 1953 and 1954. (In the monograph tendered to your subcom- 
mittee the figure of 22 percent was shown for 1952, but this figure 
was corrected by the Commission’s Bureau to 14 percent in September 
1955. 
DISADVANTAGES 


(a) Section 22 places the option in the carriers to submit to the 
United States Government rates lower than those provided in their 
published tariffs, without limitation as to time, or as to the need of 
the Government for rates to move present or potential traffic—hence 
they engender rate cutting to attract business. 

(6) Section 22 contains no standards as to format or organiza- 
tional content of the documents on which carriers will tender to the 
Government rates lower than those provided in their published tar- 
iffs; consequently the military departments and the auditing agencies 
employ unprofitable man-hours in ascertaining the correct rates which 
the carriers actually intended to make available. 

(c) The volume of tenders made by carriers to the military depart- 
ments, in the hope of participating in military traflic, imposes an 
enormous administrative burden on the departments without com- 
pensating benefits—opening letters, stamp dating, acknowledging, fil- 
ing, ascertaining the correct rates which the carrier intended to make 
available, and whether lower than the carriers published tariff rate. 

With reference to (¢) above, the monograph as set forth on pages 


70 to 89 of the hearings included a tabulation (p. 74) showing the 

. 5 . ¢ . 5. 
numbers of rate tenders, negotiated and nonnegotiated, received from 
rail and mcetor carriers by the military departments for the period 
January 1, 1954, to December 31, 1954. I now have available corre- 
sponding figures for the period January 1, 1955, to December 31, 1955. 
They are as follows: 


Percent 
Rail negotiated (586) 
Rail nonnegotiated (1,618) 
And may I note that those 2 percentages added together make 100. 


Motor carrier negotiated: 321 or 1.8 percent. 

Motor carrier nonnegotiated: 16,641 or 98.2 percent. 

Total rail and motor carrier negotiated: 907 or 4.7 percent. 

Total rail and motor carrier nonnegotiated: 18,259 or 95.3 percent. 

Some magnitude of the administrative task can be gathered from 
the fact that 18,259 or 95.3 percent of all the section 22 tenders re- 
ceived by the military departments from the carriers were non- 
negotiated, or voluntary offers never sought by the Government. 

Because of the situation that has existed since repeal of the Land 
Grant Act, the subject has been given considerable thought by both 
Government agencies and shipping interests. These considerations 
led to discussion of this subject by both the subcommittee of the Com- 
mittee on Organization of the Executive Branch of the Government 
and by the Presidential Advisory Committee on Transport Policy 
and Organization. Neither of these committees recommended out- 
right repeal of the provisions in the Interstate Commerce Act dealing 
with Government rates. The Presidential Advisory Committee 
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recognized the benefits of this legislation and made the following 
recommendation with the accompanying observations: 

Recommendation.—Continue authority for carriers to establish voluntary spe- 
cial Government rates but subject such rates to all provisions of the act (includ- 
ing public filing) except suspension and long-and-short haul provisions, with 
authorization for application of special Government rates retroactively and 
on short notice in special instances and with authorization for waiver of filing 
requirements in cases where national security is involved. 

The use by carriers of that portion of secton 22 of the Interstate Commerce 
Act granting free or reduced-rate transportation to Government traffic has 
given rise to abuses and evils which are not in the public interest. It is recog- 
nized also, however, that Government procurement practices and the peculiar 
exigencies affecting movement of its traffic as distinguished from normal move- 
ment in commercial channels require special consideration. 

For these reasons existing statutory provisions authorizing carriers to tender 
special Government rates and fares to the United States, State, and municipal 
governments should be amended in such a way as to preserve the features which 
accommodate the special needs of Government traffic movements yet will over- 
come the present abuses. * * * 


H. R. 525 


In view of my comments on the amendments proposed in H. R. 
6141 and H. R. 6142 with respect to modification of the Government 
rate provisions, I shall not dwell on our recommendation that H. R. 
525 be not favorably reported. The comments and recommendation 
of this Department on S. 2114, the companion bill to H. R. 525, were 
transmitted to the chairman of the House Committee on Interstate 
and Foreign Commerce by the Assistant Director, Bureau of the 
Budget, on February 24, 1956. The Bureau of the Budget and the 
Department of Commerce also recommend against enactment of H. R. 
525. I want to emphasize, however, that unless modification is made 
of the Government rate provisions in the Interstate Commerce Act, 
as proposed in sections 8 and 9 (a) of H. R. 6141 and 6142, this 
Department is opposed to any bill, including H. R. 525, which. pro- 
— to repeal the Government rate provisions of section 22 of 
the act. 


H. R. 6141 AND 6142 


At this point is seems appropriate to reproduce those parts of the 
above captioned bills which propose to modify the Government rate 
provision in section 22 of the Interstate Commerce Act as set forth 
earlier in this testimony. The proposed provisions read as follows: 


Section 9 (a) provides that: “Section 22 of the Interstate Commerce Act, 
as amended, is amended by striking from the first clause thereof the words ‘for 
the United States, State, or municipal governments, or’ and ‘or the transporta- 
tion of persons for the United States Government free or at reduced rates,’ ” 

(b) Nothing in this section shall be construed to affect the validity of any 
free or reduced rates, fares, or charges for transportation service rendered prior 
to the effective date hereof, and outstanding contracts providing for such rates, 
fares, or charges shall be filed and published on the effective date of this section 
as provided in subparagraph (5) of section 15a, and shall be subject to all other 
applicable provisions of such subparagraph. 


Section 8 proposes to repeal section 15a of the Interstate Commerce 
Act, as amended, and substitute in section 15a (5) the following: 


The establishment, maintenance, publication, and application of rates, fares, 
charges, and rules and regulations of special application for transportation 
service to the United States, State, and municipal governments by carriers sub- 
ject to this Act is hereby authorized. Rates, fares, charges and rules and regu- 
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lations so limited shall be subject to the traiff filing and publication require- 
ments of the Act: Provided, however, That (a) such rates, fares, charges, and 
rules and regulations may be filed on short notice, or made retroactive, where the 
circumstances so warrant, and (b) the provisions of the Act with respect to filing, 
publication, and posting of tariff schedules and contracts may be waived where 
the security of the United States so requires upon the filing of an appropriate 
statement in writing with the Commission by the head of the Government 
agency concerned. Such rates, fares, charges, and rules and regulations shall 
not be subject to suspension or to the provisions of section 4, but shall be sub- 
ject to all other applicable provisions of the Act. Transportation services ren- 
dered by carriers subject to the Act for such governments other than under 
such rates, fares, charges, and rules and regulations of special application 
shall be subject to all the provisions hereof: Provided, however, That the provi- 
sions of the Act with respect to filing, publication and posting of tariff schedules 
and contracts may be waived where the security of the United States so requires 
in the manner provided herein with respect to waiver for those of special appli- 
cation. 


For clarity, each phase of the foregoing proposed sections 8 and 9 
will be treated individually (in reverse eae 

Section 9 (a) would merely assist in transferring the Government 
rate-making provision from section 22 of the Interstate Commerce 
Act to a proposed new section 15a (5) of the act. This transfer, it 
should be said, is concurred in by the Department of Defense—con- 
tingent on the enactment into law of the new section 15a (5). 

The above section 9 (b) is merely a proposed savings clause to pre- 
serve the legality of rates charged the Government by the carriers, 
under the provisions of section 22 of the act, for services previously 
performed for the Government. It further provides that— 


outstanding contracts providing for such rates, fares or charges shall be filed 
pursuant to the new section 15a (5). 


This is consistent with the comment in the report of the Presidential 
Advisory Committee on Transport Policy and Organization. 

As already indicated, section 8 proposes to repeal section 15a of the 
Interstate Commerce Act, as amended, and substitute in section 15a(5) 
the following (treated phase by phase) : 


PHASE 1 


The establishment, maintenance, publication, and application of rates, fares, 
charges, and rules and regulations of special application for transportation 
service to the United States, State, and municipal governments by carriers sub- 
ject to this Act, is hereby authorized. 

This sentence merely continues in effect the authority now in section 22 
of the act to grant special rates to the various named governments. 
But it seems to be more precisely worded than is the present section 22. 


PHASE 2 


Rates, fares, charges, and rules and regulations so limited shall be subject to 
the tariff filing and publication requirements of the Act. * * * 

This provision proposes that the rates, fares, charges and rules and 
regulations of special application for transportation service to the 
Government shall be subject to the tariff filing and publication require- 
ments of the act. This is a new requirement because section 22 does 
not now invoke this control over section 22 rate tenders. This pro- 
posal that rates of special application shall be published and filed in 
tariffs with the Interstate Commerce Commission, in one sweep will, 
we believe, cure all of the disadvantages recited earlier in this tes- 
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timony, namely: (a) control, but not stop, the granting of special rates 
to the Government ; (b) put the special rate tenders in proper format 
and organizational context so that such documents may be easily read 
and interpreted; and (c), eliminate the administrative burden now 
experienced by the military departments. 


PHASE 3 


* * * Provided, however, That (a) such rates, fares, charges, and rules and 
regulations may be filed on short notice, or made retroactive, where the cir- 
cumstances so warrant. * * * 

This proviso would authorize filing of rates on short notice (perhaps 
1-day notice) or permit them to be made retroactively, where war- 
ranted. This would preserve an important feature of ratemaking for 
the Government. Emergencies arise where time does not permit nego- 
tiation with the carriers—let alone filing with the regulatory bodies 
on statutory notice. In such instances it is necessary to commence 
shipping and engage in after-the-fact negotiation with the carrier. 
The above proposal would embed in statutory language the existing 


practice. 
PHASE 4 


[Provided, however, That] ‘“(b) the provisions of the Act with respect to 
filing, publication, and posting of tariff schedules and contracts may be waived 
where the security of the United States so requires upon the filing of an appro- 
priate statement in writing with the Commission by the head of the Government 
agency concerned.” 

The element of “security” is of no less importance than the elements 
of “emergency” and “level of rates.” Military traffic and its movment 
must be surrounded with at least minimum standards of security if 
not complete security. Under section 22, rates on military traffic can 
be negotiated with carriers without the fanfare and publicity attend- 
ant to normal publication of rates under section 6 of the Interstate 
Commerce Act. The above provision would merely continue in effect 
the advantage implicit today in section 22, namely, security protection 
of the movement of military traffic and particularly patterns of traffic, 
which can be ascertained from publicly filed documents. 


PHASE 5 


Such rates, fares, charges, and rules and regulations shall not be subject to 
suspension or to the provisions of section 4, but shall be subject to all other 
applicable provisions of the Act. 

The above provision would prescribe suspension of the rate adjust- 
ment by the Interstate Commerce Commission, and preclude applica- 
tion of section 4 of the act to such rates. Making subject to the suspen- 
sion provisions of the Interstate Commerce Act, any rates, fares, 
charges, and rules and regulations for special application to traffic of 
the Government would completely frustrate the very objective of a 
provision in that act for special Government rates to meet the peculiar 
transportation operating problems of the military departments. 

Carrier and es interests would very often request suspension 


of such special rates for various reasons. The objective of carriers 
seeking suspension would probably be primarily to arrest temporarily 
or permanently any competitive advantage which might accrue to the 
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carrier or carriers filing the special rate. The special rate, of course, 
could not be used if suspended by the Interstate Commerce Commis- 
sion. In fact it might never be available, depending on the course 
pursued by the proponent carrier. If the proponent carrier should 
elect to cancel rather than defend the establishment of this special rate 
and go through the expensive and protracted investigative procedure, 
it could never be used by the military departments. In any event the 
rate, if suspended, could not be used until the termination of an ex- 
pensive and protracted rate hearing. Consequently the military de- 
partments could not hope to take advantage of a special Government 
rate, if suspended, until a favorable decision had been reached by the 
Interstate Commerce Commission with respect thereto. 

Such suspension and investigative proceedings would divert on a 
massive scale, the employment of the limited traffic management per- 
sonnel into areas of i deotoord rather than more important military 
traflic operational duties. 

Rail carriers, as you know, are prohibited by section 4 of the Inter- 
state Commerce Act from charging or receiving any greater compen- 
sation in the aggregate for the transportation of traffic for a shorter 
than for longer distances over the same line or route in the same direc- 
tion, the shorter being included within the longer distance, or to 
charge any greater compensation as a through rate than the aggregate 
of fitereaileke rates. Motor carriers are not subject to section 4. 


Providing for relief from the application of section 4 will place all 
carriers on an equal footing with respect to the establishment of spe- 
cial rates, et cetera, for the Government. 

This relief is of vital importance to the military departments in 


the following respects: 

(a) It will eliminate delay in processing special Government rates; 

(6) It will permit the establishment and application of rates over 
routes via which such rates would ordinarily be prohibited; and, 

(c) It will aid in the protection of traffic requiring unusual security 
measures. 

The proposals in phase 5 above will merely continue in effect the 
practices now permitted under section 22 with regard to application 
of the “suspension” and “long and short haul” provisions of the Inter- 
state Commerce Act. 

PHASE 6 


Transportation services rendered by carriers subject to the Act for such gov- 
ernments other than under such rates, fares, charges, and rules and regulations 
of special application shall be subject to all the provisions hereof: Provided, 
however, That the provisions of the Act with respect to filing, publication, and 
posting of tariff schedules and contracts may be waived where the security of the 
United States so requires in the manner provided herein with respect to waiver 
for those of special application. 


The third, fourth, and fifth phases of proposed section 15a (5) in 
section 8 of the bill which I have discussed would automatically pre- 
clude the application of certain provisions of the Interstate Commerce 
Act to rates, fares, charges, and rules and regulations of special appli- 
cation on shipments of the Government. But it is obvious that not all 
shipments of the Government move today under special rates, fares, 
charges, and rules and regulations provided under section 22 of the 
act—nor would all such shipments of the future move under special 
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rates, fares, charges, and rules and regulations provided under pro- 
posed section 15a (5) of section 8 of the bill. As a matter of fact, 
the preponderance of military freight traffic moves today under rates, 
charges, and rules and regulations which are duly published by the 
carriers and filed in tariff form with the Interstate Commerce Com- 
mission. 

Now, the above proposed phase 6 of proposed section 15a (5) of 
section 8 of the bill merely provides that with respect to this partic- 
ular traffic (or in connection with the transportation services ren- 
dered incident thereto) the rates, fares, charges, and rules and regu- 
lations applicable thereto shall be subject to all of the provisions of 
the Interstate Commerce Act. There shall be no exceptions for the 
Government with respect to that traffic. 

This would clarify a point about which there has been some doubt 
and some difference of opinion under present section 22 of the act. 

At this point it seems appropriate to call to your attention some 
cogent reasons why the military departments need flexible statutory 
rate authority in the Interstate Commerce Act in order to meet the 
exigencies of the military operations. The conditions surrounding 
military traffic differ materially from those surrounding industrial or 
commercial traffic. 

The development of this country both industrywise and transpor- 
tationwise has established rather definite locations of industrial pro- 
duction and patterns of industrial traffic. Initially when the volume 
of industrial traffic was small, shippers and receivers had their goods 
transported at so-called class rates, which were and are merely uniform 
mileage rates applied to each particular commodity under an estab- 
lished classification rating recognizing its particular characteristics. 
However, as the interchange of goods increased in volume, individual 
industrial shippers and receivers induced the carriers to establish 
so-called commodity rates. These commodity rates are lower than 
class rates and have been established by the carriers largely because 
of the volume shipped and the regularity of movements. Over the 
years the industrial commodity rate structure both in volume and 
pattern has developed until today private industrial shippers and 
receivers have a commodity rate structure for the greater majority 
of traffic privately moved. In Class Rate Investigation 1939 (262 
I. C. C. 447), it was stated that less than 10 percent of the freight 
traffic of this Nation then moved on class rates. 

In marked contrast to the situation prevailing with respect to these 
commodity rates used by private industrial shippers and receivers, 
a great volume of traflic of the Government moves on class rates, or 
would move on class rates, were it not for those rates made lower 
than class rates under authority of section 22 of the act. This situa- 
tion is due to the fact that military installations are generally located 
in places remote or at some distance from the large industrial cities. 
These installations are constantly, for one reason or another, being 
deactivated or reactivated. The direction of military traffic flow is 
also quite different to that of industrial or commercial traffic and is 
under constant change due to the emphasis on defensive needs caused 
by the changing international situation. Then too, a proper rate 
structure for an establishment as large as the Department of Defense 
cannot be accomplished overnight. 
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Another important distinction between traffic of private industrial 
shippers and receivers and traflic of the military departments is the 
time element. Military traffic may, because of some emergency, require 
major changes in movement requirements at say 5 p. m.—obviously 
there is not time to negotiate rates or service arrangements or have 
them filed on 30 days’ notice under section 6 of the Interstate Com- 
merce Act as would be necessary in the absence of statutory sanction 
similar to section 22. History is replete with events providing per- 
tinent examples. The invasions of north Africa and Normandy 
caused tremendous changes in operations, many of them spontaneous 
in nature. In one instance it was necessary to move 9 divisions of 
troops and their supporting equipment through 2 east coast ports. 
This was accomplished in 28 days with a single set of transportation 
equipment. 

Mr. Hare. May I interrupt there, Mr. Chairman? 

“With a single set of transporting equipment”; what does that 
mean ? 

Mr. Situ. The railroads entirely. Railroad equipment. 

Mr. Hare. You mean it was moved entirely by rail? 

Mr. Situ. That is right. 

In the winter of 1944-45 the severe snowstorms completely dis- 
located the transportation system on the eastern seaboard supporting 
European operations—this at the same time as the Bastogne break- 
through. The military traffic involved had to move regardless—but 
by unorthodox arrangements with carriers. Diversions of critical 
traffic were accomplished without severe detriment to the taxpayer 
and the military operation. When the Korean emergency began 
suddenly on June 25, 1950, it became necessary to immediately adjust 
our traffic patterns, and establish appropriate rates, so as to channel 
huge quantities of supplies and personnel to west coast ports for 
movement to the Korean theater. It should be emphasized that emer- 
gency movements of traffic are not peculiar only to war periods. On 
the contrary, day-to-day changes in logistic support constantly arise 
due to changes in military programs. 

It should be pointed out here that there is now in the Interstate 
Commerce Act adequate legislative authority to give preference to 
the movement of military traffic in such emergencies, title 49, United 
States Code, section 1 (15), and title 49, United States Code, section 
6 (8). Similar authority for handling rate matters is of equal 
importance. 

The security factor is another matter which is not implicit in the 
industrial operation, but since we have touched on this matter pre- 
viously it will not be further discussed here. 

From the above it should be readily seen that section 22 has pro- 
vided a very effective and expeditious medium to the carriers for 
according to the Military Establishment rates on military traffic com- 
parable to commodity rates used by private industrial ee and 
receivers. Stated differently, section 22 tenders of rates have been 
and are to the Government what commodity rates are to the commer- 
cial shipper and receiver. To take from the military departments 
the rates they now have in the form of section 22 tenders would be 
tantamount to taking from the commercial shippers their commodity 
rates. 
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As a matter of fact, and as was explained in the 16-page monograph 
wero to this subcommittee last September, “the Department of 
Defense follows the same procedure employed by the ethical commer- 
cial shippers in seeking rate adjustments.” When a commercial ship- 
per iad, a carrier agree upon a rate adjustment, the rate agreed upon 
1s duly published in tariff form by the carrier and filed with the Inter- 
state Commerce Commission. On the other hand when the military 
departments and the carrier agree upon a rate adjustment, that adjust- 
ment is made at the discretion of the carrier through the medium of 
a section 22 tender or quotation rather than tariff publication or 
amendment. ‘Thus, it is naturally contended the Government is pay- 
ing less than tariff rates. 

Of course, that is true, but there seems little, if any, evidence that 
the rates per se, paid generally by the Government, are less than com- 
pensatory or less than would be paid by commercial shippers on like 
traffic, between the same points, in the same volume, and with like 
regularity. 

Before coming to the Department of Defense I spent over 30 years 
in the industrial traffic management field; and now that I have lived 
with the Department of Defense traffic picture for 214 years I can say 
that everything considered, the rate level paid by the military de- 
partments is relatively higher than that paid by large shipping in- 
terests of this country. In fact, I have said over and over to the top 
officers of the Department that our rate level is too high. We are 
getting organized to do something about it. It should have been done 
sooner—but we in Defense are dealing with a monster of a problem. 

Let me conclude this particular observation by pointing out that 
before living with the situation at the Department of Defense. I 
thought the section 22 situation in the Government traffic picture was 
a monstrosity—among the many traffic and transportation situations 
- this country as a whole. That was because of ignorance of the 

acts. 

It is believed that the proposed provisions of section 8 of H. R. 6141, 
creating a new section 15a (5), would preserve the desirable benefits 
of the Government rate provisions which are so helpful and essential 
to the military operations and would, at the same time, eliminate the 
abuses that have become associated with the use of section 22 of the 
act. Additionally it would preserve the competitive characteristics 
which should be implicit in any such legislation. 

In closing let me say that we heartily support the Government rate 
proposal in H. R. 6141 as to section 22 and its modifications, and urge 
that it be favorably reported. It should be reiterated that we recom- 
mend that H. R. 525 be unfavorably reported by your committee. 

Mr. Wiuurams. Thank you, Mr. Smith. 

I am pleased to note that Secretary Weeks has returned from an 
enagagement with another committee this morning. Welcome back 
to our committee, Mr. Weeks. 

Now, if there are any questions from the members of the committee, 
we will take them. 

Mr. Mack? 

Mr. Mack. What protection do the transportation carriers have in 
dealing with the Government? Aren’t they at the mercy of you 
gentlemen and accept what you want to offer them ? 


78456—h6—pt. 1—---15 
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Mr. Smirn. Oh, no; they are not. Whether the carriers give us 
any rates at all that are reductions is entirely optional with them. 
This gives no right to the Government; it gives rights to the carriers 
to make lower rates. 

Mr. Mack. Yes; that is true. But in reality, does it not put the 
Government in a position where they can drive down rates to whatever 
level they can finally get them down to? 

Mr. Smrru. What you are asking is whether traffic is placed on a 
block by matching one carrier against another. I think unquestion- 
ably there have been instances of that. There may be some today. 
But they are in the minority. That is definitely prohibited in the 
Department of Defense. Our policy will not permit it. 

Mr. Mack. What justification do you have for bidding on this 
basis; in other words, having each carrier bid for this hauling of mili- 
tary equipment ? 

Mr. Smirx. We do not do that in the Department of Defense. 

Mr. Mack. You do not do that at all? 

Mr. Sorru. No, sir. 

Mr. Mack. I thought that the individual companies would offer 
their schedule of rates to you for a particular haul from one point 
to the other, for, say, the case of the household items, and so forth. 

Mr. Smrru. What we do in the Department of Defense: If we have 
traflic to move, and if we feel that the rates which are available in 
the tariff are unreasonably high, not as low as we should have, we 
negitiate with the carriers for an adjustment of rates, just the same 
2s any other shipper would do. If that adjustment is agreed upon 
and is provided through a section 22 tender, it is possible that some 
other carrier, learning of that, will come along with a lower rate, 
of which we have absolutely no control, and tender it to us. If it is 
a worthwhile adjusetment, we may, after a period of 30 days, change 
our routing in order to take advantage of that lower rate. But we do 
not go out and ask for it. 

Mr. Mack. I understand that you would automatically accept it, 
if it were cheaper than the first rate. 

Mr. Smirn. Under normal conditions, we would be pretty nearly 
forced to accept. But we have a policy where we will not change our 
routing for a period of 30 days, because of a lower rate having come in. 

Mr. Mack. But you would accept it is any rate were offered cheaper 
than the present first-rate, after the 30-day period? 

Mr. Smrrn. After the 30-day period, we would be almost com- 
pelled to do it, under the law. 

Our feeling is that this proposal in H. R. 6141 will cure that 
situation. 

Mr. Mack. Mr. Chairman, since the Secretary is here to answer 
questions of the committee, I would like to pursue this subject a 
little further later on. 

Mr. WituiaMs. All right. 

I have 1 or 2 questions that I would like to pose to the Secretary 
or Mr. Rothschild. 

If this legislation under consideration now should be enacted, I 
think the committee should have your opinion as to its effect on the 
rates, the revenues, and the traffic of the several different types of 
carriers, that is, rail carriers, motor carriers, water carriers, and 
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freight forwarders. Is it your opinion that this legislation would help 
or hurt, these various segments of the industry ? 

Secretary Weeks. You want that answered now? 

Mr. Wiiuiams. Either by you, or Mr. Rothschild. I would like 
a general observation on whether you think that the enactment of this 
legislation would help or hurt these various segments of transporta- 
tion industry. 

Secretary Weeks. Well, I would answer it, Mr. Chairman, in this 
way. Transportation and traffic are a very volatile operation. It is 
moving all the time. 

For example, I have in mind a new circumferential highway around 
my home city of Boston, on which, within the last 2 years, there has 
been over a hundred-million dollars worth of factory construction, 
plant construction, that has been put into effect. 

Now, that business is, for all practical purposes, al] trucking busi- 
ness. And as this highway program goes along, and limited access 
highways are made available, I would expect that particular phase of 
transportation would open up entirely new vistas. 

Now, where a railroad, for example, on a long-haul operation might, 
in competition with the trucking interests, be able to offer a better rate 
under this proposed new transport policy, they might gain some busi- 
ness. But as opposed to that, the trucking business would normally 
take advantage of its natural and its inherent service capabilities in 
bringing to the shipper a service that exceeds anything that railroad 
or Water transportation might be able to offer. 

Over the long haul, looking ahead 5 years, and considering every- 
thing—my guess is that it would be more of a redistribution of traffic 
than a taking from one to the other. In fact, the trucking operations 
have increased, as compared to the rail operations over the last—how 
many years, Mr. Rothschild ? 

Mr. Roruscuitp. Sixteen years. 

Secretary Werks. About 16 years until they now exceed the rails in 
“revenues.” I would expect that trend to continue, because they 
have such service capabilities that cannot be denied. 

To sum it up, if I may, in my own opinion I would venture the opin- 
ion that it would be more of a redistribution than otherwise, and that as 
you develop the highway program, if it is developed, in accordance 
with the proposals now before the Congress, that would certainly 
open up new vistas for trucking operations. 

Mr. WiiitaMs. Last fall, Mr. Secretary, there was a great deal of 
apprehension expressed before this committee on the part of the truck- 
ing interests with respect to the ratemaking provisions of this legisla- 
tion, as recommended in the report of the Transportation Committee. 
They seemed to feel that because the railroad’s out-of-pocket costs, so 
to speak, are lower than motor carriers would reach, the adoption of 
this legislation would place the motor carrier at a serious disadvantage 
competitively. 

Would you care to express an opinion on that subject? 

Secretary Werks. Well, I would express my opinion on that phase 
of the question in this way: The whole premise of our proposal is that 
if a given segment of the transportation industry can offer a better 
rate, the shipper and the general public are entitled to the service that 
is provided by that better rate. But I cannot, if I understand your 
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question, see that any transportation segment that is on its toes and 
going after the business is going to suffer by this proposal. 

Mr. WiuiaMs. Mr. Secretary, I am quite sure we will hear from 
the trucking interests before this is over; also the railroad interests, 
on this legislation; so I will not press that further. 

I do have one question before proceeding further. Which features 
of the 8 do you consider to be the most important and the most 
urgent 

ecretary Werks. Well, the two general proposals are to sean 
increased competition in rates, subject to the just and reasonable pro- 
vision, and the nondiscriminatory provisions and to protect the com- 
mon carrier. I can’t say that I would consider either of those main 
facets to our proposal subordinate to the other. I think they are both 
very vitally important. 

Mr. Wuu1ams. As I understand your answer, then, you would con- 
sider this more or less a package matter, and one feature of it is not 
necessarily more important than the other, taken out of the context 
of the bill? 

Secretary Werks. It is a package matter. However, when you 
get into the various proposals, for example under the rate proposals, 
you have the minimum and maximum rates, you have the suspension, 
the volume rates, and the long-and-short-haul clause. When you get 
over into the common carrier area there are the private and contract 
carrier definitions, the freight forwarder, and the bulk commodity, 
and so on. Some of the individual appendixes to the main proposal 
may exceed the others in importance. But generally speaking, the 
competition feature and the protection and strengthening of the com- 
mon-carrier feature, in my mind are equally important, and from 
that standpoint it would be a package proposition. 

Mr. Frynvr. Mr. Secretary, by the “just and reasonable” feature, 
and the competition feature to which you referred, do you include 
this feature which I find on page 3, section 3, subparagraph 4, with 
regard to charges not less than just and reasonable minimum charges, 
nor more than just and reasonable maximum charges? Is that the 
feature to which you are referring ¢ 

Secretary Weeks. Yes, sir. Where the bill provides that the ICC 
shall establish just and reasonable rates that are nondiscriminatory. 

Mr. HinsHaw Will the gentleman refer to that page again ¢ 

Mr. Fiynt. Page 3 in the bill, Mr. Hinshaw, ine 17 through 19. 

Secretary Werks. Did I understand your question correctly, sir ? 

Mr. Fiynt. Yes; you did. 

Mr. Wiiu1aMs. Mr. Hinshaw. 

Mr. Hinsuaw. How can a rate be a just and reasonable minimum 
and a just and reasonable maximum? I thought “just and reason- 
able” was just one rate; not a maximum and a minimum, 

Secretary Werks. Well, there must be a provision that on the bot- 
tom side the rate cannot go below a just and reasonable rate, and per- 
haps even more importantly it cannot, on the top side, go above a just 
and reasonable level. 

Mr. Hinsuaw. How can there be two positions that are just and 
reasonable? I thought “just and reasonable” was a determination 
that the Commission was to make as a single rate; not a maximum 
and aminimum. I believe that that was the intention of the original 
act and the intention of the Congress in passing the act in 1940. — 
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Secretary Weeks. Do you want to answer that, Mr. Ray? 

Mr. Ray. Yes. This amendment would, to a large extent, get away 
from the Commission’s precise ratemaking power. However, in fact, 
Mr. Hinshaw, the Commission now has power to prescribe a just and 
reasonable minimum rate. This is not a new power And by far its 
greatest activity has to do with determining whether or not a given 
rate falls below a just and reasonable minimum, if that which is in 
question is a new and lower rate. On the other hand, if what is in 
issue is a published new and higher rate, then the question comes on 
whether or not it exceeds a reasonable maximum. And by far the 
greater, almost the entire, ratemaking activity, or rate-adjusting ac- 
tivity, of the Interstate Commerce Commission today, is exactly in 
this area of keeping lowered rates from passing too low and keeping 
rates in certain areas from rising to an unreasonable maximum. 

Mr. HinsHaw. That is a new definition to me. I had not realized 
it was in the present act. I would want to be shown where it is and 
under what application it is carried. Because “just and reasonable” 
is a thing that is determined ordinarily by the courts, in the final 
analysis, and I think that there can’t be a just and reasonable maxi- 
mum and a just and reasonable minimum. 

Mr. Ray. Did you wish me to mention that now? 

Mr. HinsHaw. Well, just refer to it. 

Mr. Ray. It is set forth in section 1 of the act. 

Mr. Hinsuaw. The act of 1940? 

Mr. Ray. Yes; as amended in 1940. 

Mr. HinsHaw. You can refer to it later. I do not want to wait for 
it to be looked up now. We are drawing close to 12 o’clock, when the 
House goes into session. 

I would like to comment briefly on one very cogent statement made 
by Mr. Rothschild in his testimony, which I think applies throughout 
this entire legislation. He says, on page 55 of his statement: 

Losses from unprofitable passenger-services must be recouped at the expense 


of other patrons, localities, or traffic. The Interstate Commerce Commission 
pinpointed this relationship in its 66th annual report: 


And then, quoting from that report, as follows: 


This passenger deficit constitutes a burden which falls almost entirely on the 
carload freight traffic. 

I think, Mr. Chairman, that no truer remark is made; and also that 
it is applicable across the board and does not only refer to passenger 
traffic and carload-freight traffic, but to all other types of traffic. 

For example, if you are to carry Government freight at an out-of- 
pocket cost or a less-than-profitable rate, then, of course, it has to be 
made up someplace else, by some other form of traffic. That appears 
to me to be a good rule for us in the committee to follow; that any 
deficit one place must be made up in another. Now, I would like to 
know how, 1f you carry the freight of the largest single customer that 
transportation has, the Government of the United States, at anything 
like an out-of-pocket cost, you are going to make up the losses in other 
forms of traffic. 

Mr. Roruscump. Mr. Hinshaw, if I understood Mr. Smith’s testi- 
mony this morning, I don’t think that the Government is buying 
transportation at. a loss to the carrier. 
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Where they are using section 22, they are getting it at extremely 
low rates in most instances, I believe. I believe this testimony indi- 
cated that section 22 put the Government in the same position as a 
purchaser of transportation services that industry is in by reason 
of its use of commodity rates rather than class rates. 

Mr. Hinsuaw. That is what he said. But I will have to be shown. 

Mr. Roruscuiw. He is, I think, an expert in that field. 

Mr. Hinsuaw. Exactly so. He is an undoubted expert in the field. 
But we have about 50 other experts in this room who are equally ex- 
pert, who will testify otherwise. 

Mr. Ray. Mr. Hinshaw, the reference is in section 13, subdivision 4, 
of the present act, which gives the Commission power “to prescribe 
the rate, fare, or charge, or the maximum or minimum or maximum 
and minimum, thereafter to be charged.” 

Mr. Hinsuaw. Does it say anything about “just and reasonable”? 

Mr. Roruscnritp. Not in that section. It does in section 1, as I 
pointed out earlier. 

Mr. Smiru. That has to do with the deficit feature. 

Mr. Hinsuaw. I believe that we are just about to quit, for luncheon, 
but I would like to point out that the purpose of the bill, as it is 
drawn, is to permit a carrier to compete for Government traffic, and 
other traffic too, I think, on an out-of-pocket cost basis. 

Secretary Weeks. No, sir. That we don’t think is so. 

Mr. Hrnsnaw. Why don’t you think it is sof Because you have 
no minimum setup in the bill. Out-of-pocket cost is not a minimum. 

Secretary Weeks. There is minimum rate control in the present 
law. And no change is made in the Commission’s prerogatives insofar 
as just and reasonable maximum and minimum rates are concerned. 
It simply is directed that it shall not take cognizance of the effect of 
the movement of traffic over one segment—the effect it may have on the 
amount of traffic carried by another segment. The ratemaking provi- 
sions do not, in our judgment, substantively change the obligations or 
the powers of the Commission on the minimum side. 

Mr. Hrysuaw. Well, that is a matter of conjecture. 

Mr. Wiittams. Mr. Secretary, would it be possible for you to come 
back this afternoon? 

Secretary Werks. I can. I could much better be back to morrow. 

Mr. Wiu1aMs. One or two members of the committee have indi- 
cated a desire to direct some questions to you personally. I am won- 
dering if we might confine our further question period this morning 
to questions of the Secretary, and that will obviate the necessity of 
his coming back this afternoon ? 

Mr. Hinsuaw. Mr. Chairman, I would like to continue my ques- 
tioning, but I have an engagement that I am obliged to carry out. I 
will be back at 2. 

Mr. Wirutams. We have tentatively set it up for 2 o’clock, if that 
meets with the approval of the other members of the committee. 
The State, Justice, and Judiciary appropriation, I believe, is before 
the House and will be debated in waited debate for quite some time 
this afternoon, and I think it will be possible for the committee to 
meet at 2 o’clock. 

However, I think if we could confine our questions to the Secretary, 
if he could stay here a few more minutes, we could dispose of his 
testimony this morning. 
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Mr. Hale? 

Mr. Haz. I would like to say, along the lines of what Mr. Hinshaw 
was saying, that this whole concept of maximum and minimum rates 

rave the committee a great deal of trouble in the hearings last Septem- 

r, as I think the Secretary will remember. I anticipate that we 
sha]] continue to have trouble, because it is to me a very difficult con- 
cept. If there is anything that can be said now that will throw any 
ets further light on that matter, I think we would be glad to 

ave it. 

Secretary Werks. After the sessions last September, we submitted 
quite a memorandum on the question raised, attempting to answer the 
points that were raised at that time. 

Mr. Har. Is that memorandum in the printed hearings of last 
September / 

Secretary Weeks. It is. Yes, sir. 

Mr. Hate. [ am glad to be reminded of that. 

Secretary Wrreks. We would be glad to see that the committee is 
supplied with copies. It is on page 50 of the printed report, a memo- 
randum on changes in minimum-maximum rate controls proposed by 
the Presidential Advisory Committee. 

Mr, Hate. I think I had better read that memorandum, because I 
don’t think I read it at the time. 

Secretary Weexs. There is a chart attached at the end of the 
memorandum. 

Mr. Har. The only other thing I want to say is that I have been 
troubled for a long time by the problem of passenger-carrying b 
railroads. If we can do anything in this legislation which will help 
the railroads to carry passengers, without losing so much money, I 
would be deeply interested. I think it would be a most constructive 
thing. 

Secretary Weeks. That is a very difficult problem, Mr. Congress- 
man. I think the ICC has started studies and some of the State regu- 
latory bodies have. 

Mr. Hate. As the Secretary may know, this committee has been 
struggling with the problem of carrying passengers through the 
streets of Washington, which is also a very difficult problem. The 
business of passenger-carrying is still quite necessary, but unfortu- 
nately not profitable. 

Secretary Werks. The advent of the automobile and the airplane 
has complicated it some. It is a real headache, that one, I am sure. 

Mr. Hate. I still like to go to Maine by night train, or even to New 
York by day train. And I wish I could feel that I could be something 
besides an object of charity from the railroad company when I did it. 

That is all. 

Mr. Witt1ams. Mr. Dolliver? 

Mr. Douuiver. Mr. Secretary, I think the objective that the Presi- 
dential Advisory Committee on Transports Policy and Organization 
has is a very fine objective, that is, to provide better transportation to 
the American public. It is only fair to say, however, that already we 
have the best transportation system in the world. But that does not 
defer us from trying to improve it. 

I think without any question there is no like area in the entire world 
that has the fine and adequate transportation that is in the continental 
boundaries of the United States, by all forms of transport. 
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Having said that, I am wondering about some of the provisions 
that are proposed in the bill which is before us, which carries out the 
provisions of the recommendations of the Advisory Committee. For 
example, I am considerably troubled by the provisions eliminating the 
long-and-short-haul clause in the peste Interstate Commerce Act. 
Would you care to comment on that ¢ 

Secretary Werks. Well, as a practical matter, the way it operates 
today, your water and rail carriers are subject to the provisions, and 
the truckers are not. The way it operates today, I think of some 
1,400 decisions rendered in the year ending October 31, 1955, only 77 
were denied. 

Mr. Douuiver. Yes; I remember that, in your statement. 

Secretary Weeks. And we feel that where it is necessary to meet 
competition, and where the resultant rate is, according to the decision 
of the ICC, a just and reasonable rate not discriminatory, any carrier 
should have, without going through the process of getting special per- 
a which normally have been granted, the right to compete on that 

asis. 

Mr. Dotuitver. Despite that fact that there is so small a percentage 
of decisions adverse or in compliance, perhaps, with the long-and- 
short-haul clause, even though 77 perhaps had some impact upon the 
particular community involved, would that not be true? 

Secretary Werks. Well, the 77 might. Under the proposed proce- 
dure, let’s say, you waive the present provisions under the long-and- 
short-haul clause, and there were still 77 that might not have been 
granted as under the present procedure. Well, those 77 would be 
susceptible to the suspension treatment that we asked for in the pro- 
posal. So that I think all concerned should be protected. 

Mr. Dotuiver. I am sure that you recognize the geographical back- 

ound of my concern about this matter. I come from the central 
United States, the Mississippi Valley, and Midwest, and we are utterly 
dependent upon rail transportation and truck transportation. We 
virtually have no water competition. And the water competition, for 
example, between the coasts conceivably could put us at a very great 
disadvantage trafficwise, either by truck or by rail. So I am sure you 
understand my concern about that. 

Mr. Witiams. Mr. Flynt had some questions, and I have a few 
questions that I would like to ask. The bells have rung for a quorum, 
so we will recess until 2 o’clock. 

(Whereupon, at 12: 20 p. m., a recess was taken until 2 p. m.) 


AFTERNOON SESSION 


(The committee reconvened at 2 p. m.) 

Mr. Witu1aMs. The committee will come to order, please, 

At the time we recessed, I believe Mr. Dolliver had the floor. 

But before you proceed, Mr. Dolliver, let me express to the Secretary 
on behalf of the committee our appreciation for his coming bac 
before us this afternoon and permitting us to continue our interroga- 
tion. We will try to wind this up as soon as possible. Mr. Secretary, 
— let as back to the important duties of your office. 

r. iver ? 
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_ Mr. Dotiiver. We were discussing the long- and short-haul provi- 
sion of the present act and the recommendation that as I understand 
would eliminate it in the pending legislation; is that correct, sir 


STATEMENTS OF HON. SINCLAIR WEEKS, HON. LOUIS S. ROTHS- 
CHILD, PHILIP A. RAY, AND EARL B. SMITH—Resumed 


Secretary Werks. We recommend that the rail and water carriers 
operate under the recommended proposals, without having to obtain 
specific permits for variance of the rates on long and short haul, pro- 
vided that whatever rate is established is always subject to having 
been set because of competition, and to the requirement that it is not 
below a just and reasonable minimum charge, and is not unduly dis- 
criminatory. Under the setup, the same remedies that would apply 
on any rate apply here—the remedy of suspension, and of review by 
the Interstate Commerce Commission. So for all practical purposes, 
you are eliminating the provision that they must go and get a special 
permit to change the rate under this long- and short-haul section. 

Mr. Dotiiver. You used the word “nondiscriminatory.” When you 
use the term “nondiscriminatory,” do you mean it is not discriminatory 
as between individual shippers ? 

Secretary Weerxs. Well, I use “nondiscriminatory,” under the 
statute today, or as proposed, as meaning that you cannot discriminate 
between shippers or classes of shippers; that you must come under the 
general rule pertaining to the common carriers, that you operate with 
published rates and published schedules and without undue discrim- 
ination, 

Mr. Dotutver. Does the term “nondiscriminatory” apply as between: 
localities or communities, as well as between shippers or classes of 
shippers ¢ 

cretary Weexs. I would say that it applies between localities, 
except where, for example, you are bringing a shipment from Seattle 
to Chicago. Under this provision, if you want to meet water rates, or 
what not, to meet competition you could discriminate insofar as giving 
a better rate on the long haul than, say, from Spokane to Chicago. 
But the “discriminatory” feature, in my view, simply goes to the 
matter of discrimination in the sense that you shall not treat this 
fellow any differently than that fellow, and you shail not treat com- 
munities that are similarly situated any different, or classes of shipper. 

Mr. Dotutver. It would seem to me, Mr. Secretary, by what you 
said, that the community of Spokane would be discriminated against; 
where you say that water competition would permit a cheaper rate 
from Seattle to Chicago than from Spokane to Chicago. It is cer- 
tainly conceivable to me that you would discriminate very seriously 
against Spokane. 

Secretary Weeks. Well, there is the wording “undue discrimina- 
tion.” Obviously, where there is a shipment that is going from Seattle 
to Chicago, and which has two ways to go, if a carrier wants to meet 
the competition he will have to meet it by price, service considered. 
That price, however, may be lower than the rate applicable from an 
intermediate point. Now, today, as far as the record goes, the Com- 
mission allows that. 

I would not call it discrimination. Can I ask Mr. Ray to comment 
on the “discriminatory” feature? 
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Mr. Dotxiver. Yes; indeed. 

Mr. Ray. What we have tried to do here is make a procedural change 
merely, not a substantive change at all. Because the Commission has 
granted section 4 departures where it has found these factors to be 
present, where the rate would not be below a reasonable minimum and 
it would be put in to meet actual competition. That is in the statute 
now. But the way it works now, you must go to the Commission in 
the first instance and ask whether they agree. And in most cases, as 
the records show, they do agree. 

Instead of that, the carrier would at its peril put the rate in. And 
if it wasn’t a situation in which the Commission would under present 
law have granted relief, then all the remedies of reparation and every- 
thing else would continue to prevail. 

So the point I am trying to make is that it is not a substantive 
change: it is a procedural one. 

Mr. Dotuiver. Will you call my attention to the language in the 
proposed legislation, so that it will be in the record, where there is the 
indication that it is only a procedural change, rather than a substantive 
change? 

Mr. Ray. Yes. Section 4 as amended in this respect would read as 
follows: 

It shall be unlawful for any common ¢arrier subject to this part or part III 
to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, but this shall not be construed as 
authorizing any common carrier within the terms of this part or part III to 
charge or receive as great compensation for a shorter as for a longer distance: 
Provided, however, That such common carrier may charge less for longer than 
for shorter distances for the transportation of passengers or property if the 
charge established to or from the more distant point (a) is necessary to meet 
actual competition of another carrier or carriers, and (b) is not less than a 
just and reasonable minimum charge. 

And as I say, that point (a) and point (b) there, are the tests by 
which the Commission now determines whether or not to grant the li- 
cense upon application. 

Mr. Dotutver. In other words, you claim, under those particular 
sections which you have just read, that there is no substantive but only 
a procedural change as far as the long and short-haul clause is 
concerned. 

Mr. Ray. Yes, sir. 

Mr. Doxttver. Now let’s look at a little different segment of this 
bill, on which you have expressed yourself, Mr. Secretary. That is 
with respect to lower rates for bulk shipments. I believe there is 
something in this proposed legislation that would permit the carrier, 
whether it be railroad or other carrier, to charge a lower rate for a 
large shipment.than for a small shipment. 

I would take that to mean, probably—and if I am in error on this, 
please correct me—that if, for example, a trainload of lumber, let 
us say, was shipped from the west coast to the Middle West, it would 

et a better rate than the carload lot rate. Would that be a proper 
interpretation of what you are talking about? 

Mr. Ray. Yes, indeed. 

Secretary Werxs. Yes. Today the principle, which seems to me to 
be established, applies where you have a quantity discount, so to speak, 
as for example between a carload and a less-than-carload rate. 
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Under this recommendation on volume shipments, you simply ex- 
tend the present practice to enable a railroad, for example, on a num- 
ber of carloads, in one haul, to give a better rate than they might on 
one carload. It is a principle that is well established in business, to 
give quantity discounts. And as I say, it has come into the transporta- 
tion business to the extent of allowing different rates on carloads than 
on less than carloads. 

Mr. Douuiver. I wonder what this bill would do in a situation of 
this kind. We will say that in my section of the country there is a 
large chain of lumber stores that can afford to bring their lumber in 
by the trainload lot from the Northwest, where we get most of our 
lumber. How is the fellow that has only one lumber store and can 
only bring in a carload at a time going to compete with this big lumber 
combine? What happens to him? He is put out of business, is he 
not ? 

Secretary Werks. I do not think so; any more than a man manufac- 
turing a certain article that sells in considerable quantity to one store 
may give a quantity discount, as opposed to a somewhat higher price 
on smaller lots. 

Mr. Do.ttver. Of course, the manufacturer has some control over 
his costs and his processes of manufacture. And there are certain 
shortcuts. But the cost of transportation of an article, like lumber, is 
a fixed cost, which he cannot escape. Am I not right about that? 

Secretary Werks. No, [ don’t think so. 

Mr. Dotutver. Well, why? Why not? 

Secretary Weeks. Perhaps he can control his cost to a lesser degree 
than the manufacturer. But there is a great variance in costs, it seems 
to me, as between segments of transportation and different companies 
in the same line of the transportation business. 

Mr. Dottitver. Alluding again to the chain group of lumber stores 
and the individual lumber store, how can the individual lumber store 
overcome that competitive disadvantage to which he is put if you 
submit lower rates for bulk shipments? How can he overcome that? 

Mr. Ray. Could I answer that? 

Mr. Dottiver. Yes. 

Mr. Ray. I wanted to state that here again also the proposal of this 
bill is especially a recognition of the present court decisions. It is 
substantially a codification of thme. And again, in the statute, this is 
not an unlimited right. There must be two ingredients, for in order 
for there to be a differential in any multiple carlot, it would have to 
meet actual competition, and the rate would otherwise have to be law- 
ful, compensatory, and so forth. And secondly, the difference would 
have to be cost justified to the carrier. In other words, it couldn’t 
simply charge a lesser amount for a larger quantity without a show- 
ing of cost justification. And this is substantially what we do under 
the Robinson-Patman Act today, which is our antidiscrimination 
statute in the general field—to permit quantity discounts, but to insist 
that they be no lower than to meet competition, and that they be also 
cost-related. 

Secretary Werks. It must be specified here that this must be to meet 
competition, and he has not less than the just and reasonable minimum 
rate. It is a standard practice in the country, to offer volume dis- 
counts. And it is the practice today, as I say, as between carload and 
less-than-carload lots. 
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Mr. Dottiver. But not on trainloads and carload lots. 

Secretary Weeks. The practice has not hurt small business, in my 
judgment, and I don’t think it would. 

Mr. Dotuiver. Am I in error when I say that the lower rates for 
trainload lots as opposed to carload lots are not permitted ? 

Secretary Weeks. It is now permitted. 

Mr. Dotutver. Permitted under present law? 

Secretary Weeks. Yes, it is. 

Mr. Dotuiver. Well, now, call my attention to that. 

Secretary Weeks. Do you want to read that decision, there, Mr. 
Ray? 

Mr. Ray. Yes. This appears at page 8 of the portion of the state- 
ment which I presented, and it is a quotation from the decision in 
Molasses from New Orleans, Louisiana, to Peoria (236 1. C. C. 485), in 
which, after some previous history to the contrary, the Commission 
recognized this practice: 

We find that there is nothing unlawful in the establishment of railroad rates 
on a quantity larger than a carload, when moving as a single shipment, where, 
as here, they are designed to meet competition from other modes of transport 
whose unit of transportation is not limited to single carloads, provided a just 
and reasonable relation in rates as between the larger and smaller quantities 
of the same traffic is maintained. 

That is another way of speaking of the cost relationship feature 
to which I referred. 

Mr. Dolliver. If that is the present law, there is not very much 
oceasion for changing it, then, if that is the case. 

Mr. Ray. It is largely a codification, sir, of what we think the 
present statute justifies. 

Mr. Dorttver. Actually, there are not very many of those situ- 
ations in effect at the present time, are there? 

Mr. Ray. I couldn’t say how many, myself, actually. 

Mr. Doxtiver. One other matter is this: You have referred to the 
fact that the freight rates now must carry a part of the loss or a sub- 
stantial part of the loss that is suffered by the railroads for the car- 
riage of passengers. You quoted some figures on that. After all, 
is that not a matter of accounting, as to how they arrange their 
accounts in the railroad business, as to whether they take a loss in 
one type of carriage or the other? Is that not really what it comes 
up tof 

‘booties Werks. Well, I am not an expert on railroad accounting, 
but I would think there were limitations on the manner in which 
they could vary their costs. I would have to do a little backchecking 
on that. But it is obvious, I think, to anybody, that in the railroad 
operation, where there is freight and passenger business involved 
and where there is a very substantial loss in the passenger operation, 
that even if the costs were varied to suit the convenience of one seg- 
ment of the transportation or another, I don’t think théy could vary 
very much or be changed to produce a very much different result. 

Mr. Doututver. I presume before these hearings are over we will have 
some people from the railroad industry who can enlighten us on that 
subject. But that leads me to this question, with respect to another 
branch of transportation, another method of transportation. 

It seems to-me, that. under these proposals that are in this bill, the 
surface transports, particularly the railroads, will be enabled to reduce 
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their passenger fares from relatively distant points, where there is air 
competition, and for the points in between, where there is no air com- 
petition, they can hold up their rates. Would you comment upon that 
possibility ? 

Secretary Weeks. On the passenger business? 

Mr. Dotttver. Yes. 

Secretary Weeks. No. I should have to ask for help on that one, Mr. 
Congressman. That would be, Mr. Ray points out, the same question 
- between the long- and short-haul discussion that we have been 
raving. 

Mr. Dotuiver. Yes, it is related to that, but also to the passenger 
business. 

Secretary Werks. And as was pointed out, there is no change in the 
substantive provisions. 

Getting into the passenger end of the operation, the short-haul rate 
in the passenger business might very likely be intrastate and come 
within the purview of the State regulatory body. 

Mr. Doxtiver. I am thinking of a suppositious case. We have a 
first-rate air transport in this country for passengers at the present 
time, and the greatest development that we have had is between large 
centers of population, San Francisco and Chicago, let us say. It 
would seem to me that under this supposed legislation the railroads 
between the west coast and the Middle West might cut their charges 
way below the cost of going by air between these centers of popula- 
tion where there is air competition, and maintain or increase their 
present rates at the intermediate points, where there is no air competi- 
tion. I would like your comments about that. 

Secretary Weexs. Then immediately you get, we will say, a justi- 
fiab!e complaint, which is brought through the suspension process that 
is provided. The remedy is there with the Commission if the product 
of this rate cutting that you speak of is discriminatory and is less than 
the fair and reasonable minimum rate. 

Mr. Dottiver. As to that provision for making complaint, there 
aren’t very many passengers on the railroad train that are going to 
take the trouble to come to the Interstate Commerce Commission and 
make a complaint about their fare between Omaha and Rock Island, 
let us say. 

Sesretst y Weeks. Of course, as a practical matter, the Commission 
does not, today, set rates on evérything. Most of their rate operation 
comes from complaints of one nature or another that come through 
the suspension process. 

Haven’t we got something on that right there, that I can refer to? 
This is from the report of the Interstate Commerce Commission, com- 
menting on the legislation. 

It says here: 

In the past 35 years our power to prescribe precise rates for a zone of reason- 
ableness 
to use the words of the Advisory Committee, in referring to maximum 
and minimum rates 


has been used in relatively few instances. By far the greater number of our 
outstanding rate orders prescribe maximum rates or minimum rates, but not 
both. We have at all times recognized the undesirability of making such an — 
order more restrictive than necessary. 
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And with the thousands and thousands of rates that are in opera- 
tion, they, I think, would never get through the never-ending process 
of trying to prescribe rates. And they don’t do it in all instances, in 
fact in very few. . 

Mr. Dotuiver. Our rate structure on the railroads and other forms 
of transportation has rather grown haphazardly over a long period 
of time. Inequities and injustices have been corrected through the 
instrumentalities of the Interstate Commerce Commission and the 
commerce commissions of the States; is that not true? 

Secretary Weeks. I think so. But if I could make this point: I 
think to consider this substantively as far as the rate setting is con- 
cerned, we haven’t made radical changes except in these three specifi- 
cations; that the Commission, in establishing a rate, shall not con- 
sider: (1) The effect of such charge on any other mode of transpor- 
tation; or (2) the relation of such charge to the charge for any other 
mode of transportation; or (3) whether such charge is lower than 
necessary to meet the competition of any other mode of transportation. 

Now, that comes under the head of what I have referred to several 
times as the fare-share theory. In other words, the Commission today, 
in deciding whether or not a changed rate is lawful, takes into con- 
sideration what effect the changed rate will have on the competition, 
on a competing mode of carriage. Suppose you have one mode of 
transportation, and your competitor operates another mode, and you 
set a rate much lower than your present rate. Since the competing 
mode of carriage would stand to lose a substantial portion of its busi- 
ness, your proposed rate may be unlawful. But under this legislation, 
the rate would not be set on the basis of how it affects the business 
of the other carrier. 

Mr. Doxttver. In other words, the Commission would not take into 
consideration the effect of the rate upon competitive means of trans- 
portation. 

Secretary Weeks. That is correct, sir. 

Mr. Dotuitver. Mr. Chairman, I thank you very much for your 
courtesy. 

Mr. Harris (presiding). Mr. Flynt? 

Mr. Friynr. Mr. Secretary, on this question of selective rate reduc- 
tion, I think from some of the questions that have been put to you, 
that is the thing about which most of us are concerned. I know, that 
I, for one, do not fully understand the full implications of it. 

In arriving at the report, was any consideration given by the Presi- 
dent’s Advisory Committee to the approximate spread percentagewise 
—of course, we cannot bring it down to dollars and cents, but percent- 
agewise—between the minimum rates allowed and the maximum rates 
allowed ? 

Secretary Werks. I wouldn’t say so, myself. Mr. Rothschild wants 
to comment on that. 

Mr. Roruscuitp. May I speak for a few minutes about rates? 

Mr. Fiynt. Yes, sir. 

Mr. Roruscuizp. I think it is not too difficult to see that this is a 
very involved and difficult subject, this question of transportation 
rates. And I think it is understood by very few people—and I am 
sure I don’t understand all of it, either. But it might be well to bear 
in mind that each year there are filed something like 150,000 tariffs 
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with the Interstate Commerce Commission. Now, these tariffs could 
contain and do contain anywhere from a few rates to hundreds of 
thousands of rates. Some of the individual tariffs are as large as an 
unabridged dictionary. And these rates are filed by carriers, who 
set the rates themselves. Only in cases where a protest is filed by some- 
one or on its own initiative does the Interstate Commerce Commission 
come into the determination of a rate. And it comes in this fashion. 
It determines that a rate is lawful or unlawful based on the standards 
which have been set up over these many years, many of which are 
statutory. 

But when, as in the comment which was just read a few moments 
ago, a protest is filed asking the Commission to find that a certain 
rate is unlawful, it is not filed on both ends generally that is to say it 
is both too high and too low. The Commission is asked to find that a 
rate is unlawful because it is too low. And in another instance, but 
an unrelated one generally, it is asked to find that another rate is too 
high, Therefore, by determining that either a rate is unlawfully too 
low or unlawfully too high, it has determined a rate. But to get the 
relationship, there were 3,500 protests filed last year, against 145,000 
tariffs, containing millions of rates. 

If I can go back to the statement which I made yesterday, on page 
31, and reread it, it goes as follows: 

A carrier may not reduce rates selectively for the purpose of meeting carrier 
competition at one or some points, but not at others, where there is commercial, 
market, or industrial competition. Its decision must be to meet it at all points 
where it occurs with roughly equivalent figure or not to meet it at all. And 
proposed rates which fail to meet this test may, under the bill as well under the 
present act, be protested and suspended for investigation. Competing carriers 
as well as shippers may lodge such protests. 

Mr. Fuynt. Mr. Rothschild, you anticipated; because that was may 
next question. 

Mr. Roruscuirp. Sorry, sir. 

Mr. Frynr. I remember very well when you read that, because I 
underlined it and made some notes in the margin on it. 

Can you reconcile that peragrepe which you just read with the pro- 
vision on page 3, which I referred to earlier this morning—I think 
lines 17 through 19—where it says that rates, fares, and so forth, may 
be applied in connection therewith, which results in charges not Jess 
than just and reasonable minimum charges, nor more than just and 
reasonable maximum charges? And that goes back to the initial 
question that I asked after we resumed after lunch today. 

The thing which concerns practically all of us—I know it does 
members of the committee with whom I have discussed this, and I 
am sure it does those of you who are attempting to answer the many 
questions which we have—is that if and when a carrier is permitted 
to set his own rates, between a minimum and a maximum, I for one 
am apprehensive that that will permit selective rate reduction, which 
of course is the reason that the Interstate Commerce Act was initially 
passed in 1887. 

Mr. Roruscutip. Mr. Flynt, a carrier does that now, has always 
done it, and under the new legislation would continue to do it. This 
makes no change whatsoever in that business of initiating rates. The 
carrier has always made his own rates, as I tried to point out just a 
few minutes ago. And those rates are the rates as filed with the 
Commission unless protested. 
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Now, if they get too high, someone protests. If they get too low, 
generally a competing carrier protests. But otherwise, millions upon 
millions of them go into effect just on their filing by the carrier. They 
always have, ever since 1887, and still do. 

Mr. Fiynt. All right, but under this will there be a protest allowed 
so long as the rate set is within the maximum and minimum spread ? 

Mr. Roruscuip. Well, it would be up to the Commission to make a 
determination as to whether or not it was reasonable whenever chal- 
lenged, just as they are doing today. The only difference would be 
the 3 points that Mr. Weeks touched on, where he said those 3 items 
would not be taken into consideration in making such determination. 

Mr. Fiynt. Because I am concerned with the possibility—and this 
is the thing I wanted to know about, as to whether this proposed 
bill would so authorize—whether the carrier could assign different 
rates to different shippers for the same commodity over the same gen- 
eral distance, provided he kept within the minimum and maximum 
spread. 

Mr. Roruscuizp. No, sir. That would constitute a discrimination. 

Secretary Weeks. I am sure he could not do that. Certainly that 
is not the intent of the legislation. Mr. Ray wanted to comment on 
this, too. 

Mr. Ray. I merely wanted to add one thing, which I am sure is 
well understood: that there is no svggestion that in the filing of a 
tariff, the advancing of a new rate, in accordance with present prac- 
tices, the carriers would be fixing both a maximum and a minimum. 
They would be fixing a precise rate, of course, that would be the same 
for all shippers, or there would obviously be a discrimination. 

Mr. Hinsuaw. Will the gentleman yield? Let us get back to the 
some tariff lines in the bill that he is talking about. And I would 
like to ask whether a court, a competent court of the United States, 
has decided what a just and reasonable minimum charge should be. and 
a just and reasonable maximum charge? Or have they decided merely 
on the zone of reasonableness ? 

Mr. Ray. The basic and first thing to note in that connection, I would 
say, is that generally speaking the courts have upheld the determina- 
tions of the Interstate Commerce Commission unless they have found 
some departure or abuse of discretion on the part of the Commission. 

Mr. Hrnsuaw. That is conceded. But I am talking about the ter- 
minology that is here employed. It has to be interpreted some place, 
sometime, by some court. 

Mr. Ray. Well, of course, it has been interpreted a great many times 
by the courts. 

Mr. Hinsnaw. This language here? 

Mr. Ray. Yes. It is no different in this respect than it is in the 
present law, And the question of what is a reasonable minimum has 
come before the courts many times, just as it would under this statute. 

Now, the courts have held, for example, that the Commission, under 
the present statute, as passed by Congress, is justified in holding that 
Carrier A can do no more than meet, cannot go below, Carrier B’s 
competition in the minimum rate, even though a lower rate on the part 
of the opposing carrier would be compensatory and nondiscriminatory. 

Mr. Hrnsnaw. Do you feel, in accordance with the act that you have 
proposed here, that a compensatory rate may be considered as just and 
reasonable? 








Ee 


TRANSPORTATION POLICY 235 


Mr. Ray. Yes; if it is nondiscriminatory. 

Mr. Hinsuaw. A compensatory rate? 

Mr. Ray. If it is not discriminatory; yes. However, I should add 
that there is quite a difference of opinion among courts and economists 
as to what we mean when we are saying, here, “compensatory,” whether 
it means fully compensatory, or out of pocket plus some contribution 
to the overhead, or just what “compensatory” means. We realize that 
Congress has never since 1920 had a statutory definition of what, from 
a profit point of view, is a lawful rate. 

Mr. Hinsuaw. No. I think the Congress has relied upon the deci- 
sions of the courts in that matter. And I cannot fight the case, al- 
though I should be able to fight the decision, but ead have relied 
generally upon the courts to interpret the language of the Congress, 
when it said that a rate shall be just and reasonable. But I do not 
think that any decision has been made as to what a just and reasonable 
maximum rate and a just and reasonable minimum rate were. 

Mr. Ray. Well, there has been a great deal of litigation in both of 
those fields. 

Mr. HinsHaw. Can you cite a court decision which states what those 
words mean ¢ 

Mr. Ray. What a just and reasonable minimum and a just and 
reasonable maximum means? 

Mr. Hinstaw. Yes. 

Mr. Ray. Well, I think we have cited a number of them here. The 
decision referred to in connection with the minimum rate is to the effect 
that there is nothing unconstitutional in the ICC making a determi- 
nation that a rate which is not compensatory should remain in effect 
and should not be raised. That is on the minimum side. 

Mr. Hinsuaw. That is not quite to the point. I am talking about 
the court determination of the meaning of the language 

Mr. Ray. There has been no single court decision which endeavors 
to state exactly what the words “just and reasonable” minimum mean. 
But in countless situations the ICC’s adjustment of what is or is not a 
reasonable minimum under the statute has been challenged in the 
courts. And sometimes it has been upheld, and sometimes it has not 
been upheld. 

Mr. Fiynr. Mr. Ray, I want to go back to your answer to my last 
question. See if I understood you correctly. You said that, under the 
law as proposed in H. R. 6141, the carrier would still file a precise rate. 

Mr. Ray. That is correct. 

Mr. Fiyntv. That is the law now? 

Mr. Ray. That is right, sir. 

Mr. Frynv. All right. Why then is it even necessary or desirable 
to include these lines 17 through 19, to which I have eed at least 
twice before ? 

Mr. Ray. The reason or philosophy behind that change is that the 
Commission’s precise ratemaking power, while little exercised and 
very infrequently exercised, has been one factor to some extent in 
placing the Commission in the business of, in very great detail, exer- 
cising some kind of a management function on what exactly the rate 
should be. Since most of these matters arise where the competitor 
attacks a rate as being too low and seeks a higher minimum rate, it is 
thought that the essential function of the regulatory body can be 
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served by merely providing that he shall determine what they shall 
not go below or what would be an unreasonable minimum; not to sub- 
stitute their judgment to the extent of saying, “Somewhere within this 
area exactly what rate the carrier ought to file and publish.” 

But at all times, of course, there will be before the Commission and 
in the published tariffs, for attack by anyone, a precise rate. It won’t 
be a band of rates there, which the carrier can choose and select between. 
Each change and each precise rate will have to be advanced, published, 
with a 30-day waiting period, just as in the present law. 

Mr. Friynt. All right, sir. In that connection, here is what I am 
concerned with at this particular moment: If this should go into law 
and supersede existing law on the subject—and I think we are all in 
agreement that this is a new departure in the phraseology of trans- 
portation law; it is something T have not seen before; I may have 
missed it, but I have never seen anything precisely like this before. 
Suppose this should become law, and carrier A filed a rate for, say, 
gravel. Let’s just pick a commodity out of the air. We will say 
gravel; between points X and Y, to be not less than $6 per ton and not 
more than $7 per ton. 

Mr. Ray. Could I interrupt you right there? They could not file 
sucharate. They have got to file a precise rate. 

Mr. Fiynt. Then, of course, the Interstate Commerce Commission, 
I presume, would then say what you just said. 

Then suppose they go to a court and the court says, “No; that is 
exactly what this act permitted them to do. Because prior to the 
enactment of H. R. 6141 they had to file precise rates.” But this per- 
mits them to file rates and make charges, because the phraseology of 
this legislation is a little bit different. Several lines up it says that 
they shall establish reasonable through routes and fares and rates, 
charges, classifications, regulations, and practices. Then it goes on 
down and it comes to this possibly all-inclusive clause, maybe an 
omnibus clause, which says “shall result in charges”—and, of course, 
that is what the shipper is interested in and what the competitive 
carrier is interested in—“which are not less than such and such a 
figure and not more than such and such a figure.” 

Mr. Ray. I now see what is concerning you. I myself don’t think 
that it would present a problem, because, of course, this minimum- 
maximum concept has been in the statute in section 13 (4), as I 
pointed out this morning. And if you read this language, it says it 
shall be the duty of every common carrier subject to this part to fur- 
nish transportation, and so forth, and to establish rates. 

The subsequent language would not, I am confident, permit the car- 
rier to establish something that was not going to be below or be above. 
It would have to establish the actual rate on which the traffic was going 
to move. And I think that subsequently, if the committee should feel 
Ld ha language needed some clarification, it would not present any 
problem. 

Mr. Friynt. And you might want to answer this one too, Mr. Ray: 
Would any rate so filed result in charges which would be uniform 
throughout the count 

Mr. Ray. Yes. ‘As b 


? 

etween shippers in a competitive relationship. 
In other words, your whole section 3, the discrimination features, is 
absolutely unchanged by this bill. 
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Mr. Friynr. And this provision to which you refer would com- 
pletely eliminate the possibility of charging considerably less rates, 
and charging less in dollars and cents per ton-mile, in one section 
of the country, or in one area, than in another. 

Mr. Ray. It wouldn’t make any change in the present outline of 
discrimination between areas, between shippers, between localities, or 
anything of that character. 

r. Harris. Would the gentleman yield at that point? 

Mr. Fiynr. Yes, sir. 

Mr. Harris. Mr. Ray, I have heard it said that the proposals in 
the legislation here would be contrary to the case commonly referred 
to as the Southern Governors Rate Case. Could you state categorically 
that this proposed legislation would have no effect on that situation ? 

Mr. Ray. That is my opinion, yes. Because those matters were 
reached under the provisions of sections 2 and 3, the preference, preju- 
dice, and discrimination features, and they are not changed in this 
ae in any respect. 

Mr. Harris. In other words, in your opinion this would not disrupt 
or in any way affect the final results in that Southern Governors Rate 


case. 

Mr. Ray. That is correct. 

Mr. Fiynr. Mr. Rothschild, since this comes from your statement, 
IT think you might want to answer this question. In subparagraph 
(2), on page 19 of your statement : 


to encourage and promote full competition between modes of transportation * * * 


Now, is that the place where you said for us to add “and between dif- 
ferent carriers within the same mode?” 

Mr. Roruscuinp. Yes,sir. Just after the word “modes.” 

Mr. Fiynr. All right, sir. I wonder if the effect of this particular 
addition that you had in there means carriers serving one section of 
the country and carriers serving in other sections of the country, or 
carriers serving substantially the same points. 

Mr. Rornscup. I believe its principal application would be as to 
carriers serving the same points. 

Mr. Fiynrt. All right, sir. Assuming that to be the case, if we 
reach the point of encouraging and promoting full competition not 
only between modes of transportation but also between different 
carriers Within the same mode, would that not open the door to going 
back to the same cutthroat rate setting that we had prior to 1887? 

Mr. Roruscuttp. I do not think so. In fact, I am pretty positive 
on that. Because we still have all of the safeguards of section 3 which 
provide against discrimination, and they would still continue to be 
applied in cases such as you are pebbaxing to. Lrocts 

Mr. Firnt. But if the Congress should enact this legislation and 


specifically say in it that it is hereby declared to be the national 

transportation policy of the Congress in making what is perhaps the 

greatest departure from existing law in the field of transportation in 

nearly 70 years, and permit it to encourage and promote full competi- 

tion, not tee modes of transportation but between and amon 
in 


carriers within the same mode, it will just be a question of a battle 
for survival between the carriers that can go down to the lowest point 
in transportation of certain commodities, and then, after they have 
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eliminated their rivals over a dog-eat-dog basis, they can go back and 
set it wherever they want to. 

Mr. Roruscuip. I think we referred to that in the statements, too 
Mr. Flynt. With as much competition as there is today in the field 
of transportation—and this competition, throughout these documents, 
has been called pervasive—it is unlikely if not impossible that any- 
one could drive out competition and then raise rates to such a point 
as to recoup some previously established losses. Because at that point 
new competition comes into play. 

Mr. Fuiynt. I think, Br. Rothschild, that we are in accord, and 
that is what the situation is now. I think we are also in accord that 
that is the way we want it to continue to be. But if Congress should 
declare the policy of the legislative branch of the United States 
Government to be such as to encourage and promote this “dynamic 
competition” which has been referred to, and encourage and promote, 
if an objection should be filed—and I am sure that there will be some 
filed—the courts and the Commission would have no alternative but 
to say possibly something like this: “That is exactly what the Congress 
intended when they declared it to be the policy of the Congress with 
regard to transportation.” 

Mr. Roruscnixp. Well, it is the intention of the Congress, I take 
it, Mr. Flynt, that the public, the people who buy transportation 
and who pay for it, shall get the best transportation at the lowest 


cost possible. And if one carrier in a particular field is much more 
efficient than another one, and by reason of his efficiency can offer 
the same or even better service at a lower price, it seems to me that 
the public should have the advantage of that situation. 


Mr. Fiynr. Well, of course, I think all of us would like to see that 
exact situation and condition prevail. But that is exactly the condi- 
tion which could not prevail, and we might never be able to restore it 
if as a result of this full competition certain carriers should be elim- 
inated from the transportation industry. 

Mr. Roruscuixp. We think that is not a possibility. First of all, 
you have the antidiscrimination features, which would not permit this 
unbridled rate war of which you seem to be apprehensive. But beyond 
that, if that did happen in spite of those antidiscrimination features, 
and if rates were raised, new competition would just come in in a 
cascade. 

Secretary Wrexs. Could I comment on that? We go on the theory, 
which was the theory for many years, that the rate regulation was de- 
signed to protect the shipper and the general public from being over- 
charged or gouged, or whatnot. And from that setup there developed 
a theory of a division of the traffic on the part of the ICC. New modes 
of transportation came into being, and as they became established, the 
ICC then began to look at a rate as not whether it was fair and reason- 
able to the customer, but how it was going to affect the business of 
another mode of transportation. 

Now, this theory, Mr. Congressman, that this will result in a certain 
type of transportation cutting rates and driving another type out of 
business, in my opinion, is just moonshine. It just couldn’t possibly 
happen. If it could happen, under the pro legislation, then the 
proposed legislation ought to be rewritten so that it could not happen. 

But I say that the objective should be to give the eee the best rate 
available, service considerations being considered all the time. 
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_Now, if one mode of transportation can carry something a long 
distance cheaper than another mode of transportation, why should not 
the shipper get the benefit of that lower rate? There is plenty of busi- 
ness to go around. I mentioned this morning the circumferential 
highway around Boston. There are thousands and millions of dollars’ 
worth of business being generated, and that will be generated by this 
highway development that is coming in this country, that must got to 
the trucking interests. A trucking operator provides real service, es- 
pecially to a small merchant or user of a product. He can help him 
keep his inventories down. He can give door-to-door delivery. He 
can give schedules that may be better, and so forth. And he has, I 
-_ two strikes on any other mode of transportation most of the 

ime. 

Now, to me it is just impossible that what has been suggested might 
—— If it could happen under any legislation I ever had anythin 
to do with proposing, I would want to change it.’ Because I thi 
there is plenty of business to go around, and more coming all the time, 

Mr. Frynt. Mr. Rothschild, I have one more question to ask you, 
sir. This is in connection with the change you suggested. I think 
you directed the change on page 19. In reading your statement I 
find a section on page 38, which begins on page 37, about the new 
standards as set out in section 8 of H. R. 6141, which— 


have as principal purposes, to assure that dynamic competition will have a basic 
role in the determination of rates as between competing transportation enter- 
prises and that the ICC shall be relieved of its function of regulating rates so 
as to coordinate competition between various transport media. Thus under 
proposed section 15a (1), the ICC shall not be permitted to disturb competi- 
tive rates for considerations growing out of— 


and here is where I want to see if this change goes— 
* * * the effect of such charge on the traffic of any other mode of transportation. 


Now, I wonder if you mean, by your reference on page 19, to in- 
cluding certain other things, to also include there, on page 38, at the 
end of the word “transportation,” striking out the semicolon, and 
saying “mode of transportation or between different carriers within 
the same mode.” 

Mr. Roruscuip. I think we will want to do that, Mr. Flynt. 

Mr. Fiyntr. You did not so suggest yesterday. 

Mr. Roruscutty. We just didn’t catch up with it. 

Mr. Fiynt. Then you do think you will want to add that at that 
point, too. 

T have no further questions. 

Mr. Witu1aMs. Mr. Hinshaw? 

Mr. Htnsnaw. I want to ask Mr. Smith some questions. 

Mr. WiutaMs. At this point, do any of the members have any 
further questions that they would like to direct to the Secretary? 

Mr. Priest? 

I thought we would go ahead and make it possible for him to leave 
if he so desires. 

The Crarrman. I have only one quetsion of a general character to 
ask of the Secretary, which should not take more than a moment or 
two of the committee’s time. 

Since the overall hearing we had last fall, Mr. Secretary, the 
Interstate Commerce Commission has submitted its report on the pro- 
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posals. My question simply is this: Since that time, and in view of 
the report of the Interstate Commerce Commission, do you feel that 
there are substantial changes that you would recommend now, in 
the legislation before us? Or is it your feeling that the legislation as 
originally submitted still meets the problem as you see it? 

Secretary Weeks. Generally speaking, Mr. Priest, I think it does, 
regarding the basic principles involved, and the sections that are 
recommended to implement the accomplishment of those basic 
principles. 

I have felt, as I think I quoted in my statement, Mr. Clark’s state- 
ment, that the ICC agreed in principle with 8 out of 11 of our recom- 
mendations. And he also suggested that there were verbiage changes 
and phraseology changes that might bring us closer together. 

In all of this rundown on the general subject, we have felt—and I 
quoted last September several cases where the Interstate Commerce 
Commission, as I saw it, had been very emphatic in their feeling that 
changes should be made with respect to the definition of private car- 
riers and some recommendations or expressions of opinion on the de- 
sirability of changing the policy statement, and so on. So personally 
I do not feel that there need be any change except where it is pertinent 
to make specific changes, particularly in wording, in the accomplish- 
ment of these objectives, which are very complicated. I personally 
would be happy to see those done if we could get to the main objective. 

The CHarrman. In other words, you feel that changes that you 
would recommend now largely woukibe changes in language to clarify 
or carry out the purposes of the various proposed amendments. 

Secretary Werks. Yes, sir. 

The Cuamman. Rather than any substantive change insofar as the 
objective is concerned. 

Secretary Weeks. Yes, sir. 

The Cuarrman. Mr. Secretary, I shall not ask further questions at 
this time. I do want to make this one observation. I think the presen- 
tation of the Department, along with the Secretary, with the Depart- 
ment of Defense, in all of its great volume, has presented to the com- 
mittee and to all of those who are familiar with the subject, something 
of the complexity of the problems that we face in considering this 
legislation, and something of the problem this committee faces. 

I compliment the Department on a very fine presentation, well docu- 
mented from the Department’s viewpoint. I feel rather certain that 
in the course of the hearings we shail have other presentations perhaps 
equally well documented taking other viewpoints on the various pro- 
posals. And’‘I think in view of this presentation, in both its volume 
and in the thoroughness with which it has been prepared, we are all 
convinced that we have a rather difficult job ahead of us, to consider 
this legislation as a whole and come out with what we hope might be 
legislation that would improve our national transportation system. 

Mr. Chairman, I have no further questions at this time. 

Mr. WiutaMs. Mr. Secretary, I am quite sure our chairman has 
expressed the feelings of the entire committee. We aperneete the co- 
operation that you have shown to the committee, and I would like to 
join him and other members of the committee in complimenting you 
on the manner in which you have handled this difficult problem before 
our committee. 
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I believe if the members do not have any further questions, we could 
excuse you, at this time. 

Mr. Hinsuaw. Mr. Chairman, I think it ought to be called to the 
attention of the Secretary and those present for this hearing that the 
hearings which resulted in the Transportation Act of 1940 continued 
over a period of 10 long weeks, Mr. Weeks. 

Mr. Wixu1aMs. I am sure we will be seeing you again, Mr. Secretary. 

Secretary Werxs. Mr. Chairman, I appreciate the forbearance of 
the committee, and I will be back at any time. I do have an appoint- 
ment at 4 that I ought to keep if I can. And so I appreciate the 
opportunity to get away. You have been very kind in anes 
to a rather long presentation. It is a rather involved subject. An 
that is the only excuse we have in tresspassing on your time. 

Mr. Hinsuaw. You do not intend to take these two gentlemen away 
from us? 

Secretary WEEKS. Oh, no; I am going to leave them with you. 

Mr. Fryntr. Mr. Chairman, I would like to add something sub- 
stantially in the same phraseology as I did last September : that I cer- 
tainly want to join with the chairman of our full committee and with 
my colleagues on this subcommittee in complimenting you (Secretary 
Weeks), Mr. Rothschild, and Mr. Ray, for the presentation which you 
have brought to us at this time. And while judging from my ques- 
tions I may appear to disagree with certain of those recommendations 
and certain of the presentations, I want to make it absolutely clear 
that I have the utmost, in fact absolute, confidence in both the sin- 
cerity and the frankness with which you and your 2 associates have 
come before us in the last 2 days. 

Secretary Weexs. You are very kind, sir. Thank you very much. 

Mr. Wiuu1ams. We would like it very much if Mr. Rothschild and 
Mr. Ray and Mr. Smith could stay for a few minutes. I believe there 
are some questions for them. Mr. Hinshaw, I believe, had some 
questions for Mr. Smith when he was interrupted. 

Mr. HinsHaw. I wanted to inquire about some matters contained 
in Mr. Smith’s statement. 

On page 15 he starts out a dissertation on the reasons why the con- 
ditions surrounding military traffic differ materially from those sur- 
rounding industrial or commercial traffic. And he talks about the 
development of this country both industrywise and transportation- 
wise. And then he says, and I quote: 

However, as the interchange of goods increased in volume, individual indus- 
trial shippers and receivers induced the carriers to establish so-called commodity 
rates. These commodity rates are lower than class rates and have been estab- 
lished by the carriers largely because of the volume shipped and the regularity 
of movements. 

Previously, he had said that the rates paid by the Defense Estab- 
lishment or by the Government were about 14 percent higher than the 


commodity rates. 

Now, I would like to ask Mr. Smith if the commodity rates are not 
available to the Government. 

Mr. Smiru. I tried to make it clear that on the preponderance of 
the military traffic there are commodity rates, and therefore the pre- 
ponderance of the military traffic moves on those commodity rates, the 
same as are paid by the private shipper. Now, the only case, with a 
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few exceptions, in which we pay other than those rates, is in those 
instances where there are no such rates. And in those cases we 
appeal to the carriers for what we think is a reasonable rate that 
would be similar to a commodity rate. And those, when agreed upon, 
are tendered to us in section 22 quotations. But if there is a commod- 
ity rate, and if there is a reasonable rate, that is the rate we use in the 
Department of Defense. 

Mr. Hinsuaw. Are those rates higher, or lower, than the compar- 
able commodity rates? 

Mr. Smirn. I have said from my observations, based on my 37 
years of experience, that they are higher. And that is exactly what 
the Interstate Commerce Commission’s Bureau of Transport Eco- 
nomics found, for 4 straight years. 

Mr. Hinsuaw. Then why do you not take advantage of the com- 
modity rates? 

Mr. Smirn. That is just what I have been trying to say. If and 
when there is a commodity rate for a movement which we have, that 
is the rate which we use. There are many movements which we have 
where there is no commodity rate, because there has never been a 
commercial shipment or group of shipments to correspond to it. 

Mr. Hinsuaw. Will you suggest to us such a shipment that there 
ae never been one? I would like to understand what you are talking 
about. 

Mr. Smirx. Well, I think a good example of that would be the 
great variety of movements which we have of ammunition and explo- 
sives. It just could not be expected that there would ever have been 
shipments by commercial shippers that would in any way correspond 
to those movements of ammunition and explosives. 

Mr. Hinsuaw. You mean to say that there are no commodity rates 
for explosives? 

Mr. Smiru. There are commodity rates, but there are no movements 
in the commercial field that would in any way compare with what 
we have in the military. 

Mr. Hinsuaw. Are you talking about volume, or direction, or 
what? 

Mr. Smirn. I am talking mainly about volume and direction. 

Mr. Hinsuaw. You mean to San Francisco from, let us say, Red- 
stone Arsenal? 

Mr. Smrru. I mean to the many places at which the ammunition 
is used, processed, and is stored. i just do not think the commercial 
shipper would have any occasion to have traffic in the direction of that 
flow. 

Mr. Hinsuaw. Well, that is rather inconceivable to me. Because 
we have been shipping ammunition all over the United States ever 
since the Indian wars. And there certainly have been ammunition 
shipments up and down, crisscross, and sideways, in the United States, 
for a long time. 

Mr. Smitu. Of course, in the case of ammunition and explosives, 
volume is another factor in that situation. 

Mr. Hinsuaw. Of course, any carload shipment is entitled to a 
commodity rate; is it not? 

Mr. Smiru. Well, that has always been my feeling; yes. 

Mr. Hinsuaw. And commodity rates are published on carload ship- 
ments of that character; are they not? 
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Mr. Smiru. If there are commodity rates for a movement which 
we have, that is the rate which we use. It is only when there are no 
commodity rates that we ask for something resembling a commodity 
rate. And then we get a section 22 tender. And those are the rates 
which have been found to be from 13 to 14 percent higher than the 
commodity rates. 

Mr. Hinsuaw. Now, are you perfectly willing to accept the com- 
modity rates as minimum rates? 

Mr. Sairn. Yes, sir; if they are reasonable rates—— 

Mr. Hinsuaw. Oh no. Commodity rates established by the Inter- 
state Commerce Commission as reasonable rates—you not to deter- 
mine the reasonableness of it. 

Mr. Suir. Now wait a minute. The commodity rates are not 
established by the Interstate Commerce Commission. They are estab- 
lished by the carriers themselves. 

Mr. Hinsuaw. And approved by the Interstate Commerce Com- 
mission. 

Mr. Smirn. And approved by the Interstate Commerce Commission. 
But there are many, many cases where neither commercial shippers nor 
the Department of Defense would be satisfied with a given com- 
modity rate, because for some reason or other it would be, in our think- 
ing, too high. And in my 30 years with the industrial shippers, many, 
many times have we sought adjustments of commodity rates, just as 
we peer in the Department of Defense, if we thought they were too 
high. 

Now, for those commodity rates which are in the tariff today, which 
in our judgment are reasonable for the service expected, we would be 
glad to pay them, and that is what we do pay. 

Mr. Hinsuaw. To go on with your statement, you say: 


Over the years, the industrial commodity rate structure both in volume and 
pattern has developed until today private industrial shippers and receivers have 
a commodity rate structure for the greater majority of traffic privately moved. 


And then you make a citation. And continuing: 


In marked contrast to the situation prevailing with respect to these commodity 
rates used by private industrial shippers and receivers, a great volume of traffic 
of the Government moves on class rates, or would move on class rates under 
section 22 of the act. 


Are you speaking there of carload shipments, or less than carload 
shipments ? 

Mr. Smirn. Largely carload. 

Mr. Hinsuaw. Are there any less-than-carload shipments in it? 

Mr. Smrru. Oh, yes. 

Mr. Hinsnaw. Is the volume considerable? 

Mr. Smrru. In most cases the less than carload would move on class 
rates, regardless. 

Mr. Hrnsuaw. Well, you say “in most cases.” You have the right 
to negotiate a rate, a separate rate, for a given movement less than car- 
load or less than truckload, do you not? 

Mr. Smrrx. In most cases you cannot do much about a class rate on 
less than carload traffic. That is just it. What I mean, far less than 
carload, there is nothing that corresponds to a commodity rate. 

Mr. Hrnsuaw. I understand that. 
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Mr. Smrru. But I have in mind here principally carload traffic, 
truckload traffic. 
Mr. Hinsuaw. And then you state: 


This situation is due to the fact that military installations are generally 
located in places remote or at some distance from the large industrial cities. 
These een are constantly, for one reason or another, being deactivated 
or reactivated. 


Why should the question of deactivation or reactivation have any- 
thing to do with the rates? 

Mr. Smirx. Because it would make a difference in the flow of the 
traffic, a change in the flow of the traffic. Now, if you have a constant 
movement between given points, there is no reason why you should 
not get your rates adjusted and keep them there. But if for some 
reason you start changing your origins or changing your destinations, 
then you have to do the job all over again. 

Mr. Hrnsuaw. Then why should not the military rate or the Gov- 
ernment rate be considerably higher than the industrial rate or com- 
mercial rate? 

Mr. Smirn. Well, now, I see no reason in the world why we should 
pay any higher rates for this. 

Mr. HtnsHaw. For off-line shipment of 10,000 carloads? You 
should not have to pay more because that is at some distance from the 
industrial cities aan off line? 


Mr. Smrrx. No; I don’t think we should pay any more. 

Mr. HinsHaw. [ should think you would want to pay a good deal 
more to get that done, just from the fact that it is at a remote place 
or at some distance from a large industrial city, and not get a reduc- 


tion on that account. 

Mr. Smirn. The point is that at the industrial cities or centers, or 
the large cities, usually rates have been established, if they are going 
to be established at all, on commercial traffic. Now, if you move out 
25 miles from that community, that is not included within that adjust- 
ment. So you must, if you want to pay a reasonable rate, get an 
adjustment out to that point. And you do it through section 22. Or 
rather, you ask for a rate and you get it through section 22. 

I don’t see any reason why we should not have a reasonable rate. 
It might be 10 cents higher than the rate to the city. But it is cer- 
tainly less than the class rate. We would not say that it should always 
be the same. That would be ridiculous. But nevertheless it should 
be something less than the class rate we would pay otherwise. 

Mr. Hinsuaw. Well, I should think just offhand, having once been 
in the transportation business myself, that to take a shipment or a 
series of shipments off line, a carrier would necessarily have to return 
empty, because there is no other back-haul traffic. And therefore you 
ought to pay a good deal more than the going rate for that kind of 
service; not a lesser rate. 

Mr. Smirn. Well, I expect we do. And I think there would prob- 
ably be many instances where we would not feel that we should have 
the same rate. But we should have something less than a class rate, 
even though it might not be as low as the rate to the city 25 miles away. 

Mr. Hinsnaw. That is probably true. Class rates do not apply 
very much to carload. 

Mr. Smriru. Oh, yes; they do. 
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Mr. HinsHaw. No; you have mostly commodity rates. 

“Mr. Smirxn. You do where you have a movement, and where you 
have got them established. But where you have movements that are 
against the grain, we will say, or to communities outside of the regular 
edition of the tariff, you have lots of class rates. 

Mr. Hinsuaw. You say in here: 

The direction of military traffic flow is also quite different to that of industrial 
or commercial traffic and is under constant change due to the emphasis on defen- 
sive needs caused by the changing international situation. 

Is that a good reason for having a lesser rate, or a higher rate? 

Mr. Smiru. No; it is a good reason for getting a rate promptly, 
such as we would have under this legislation, and as we have under 
present legislation. 

Mr. Hinsnaw. If the rates have not been filed, the carrier has a 
right to file a rate at any time, and 30 days later, of course, it may be 
approved by the Interstate Commerce Caneniaatens But if no rate 
is in existence, they can file a rate, can they not? 

Mr. Snrrn. They can file it, but it would become effective on 30 
days’ notice. 

Mr. Hinsuaw. That is correct. On the other hand, the Government 
of auditing of rates is considerably further behind than that, is it not? 

Mr. Smiru. Oh, yes, considerably. But I do not think that has any 
bearing, since carrier bills are paid promptly on presentation. 

Mr. Hinsuaw. And then you say: 

Then, too, a proper rate structure for an establishment as large as the De- 
partment of Defense cannot be accomplished overnight. 

I do not know what that has to do with it. 

Mr. Smiru. Well, it has this to do with it: The military movement, 
as great as it is today, is a big movement, and it is one for which ulti- 
mately the rates should be so adjusted that you might not need a sec- 
tion 22 or anything like it. But it is such a vast job that you cannot 
do it in a short period of time. Maybe in 4 or 5 years we would not be 
in here talking about a section 22. 

Mr. Hinsuaw. Now, if I may, I would like to refer to the next para- 
graph and read fairly well along in it. Itsays: 

Another important distinction between traffic of private industrial shippers 
and receivers and traffic of the military departments is the time element. Mili- 
tary traffic may, because of some emergency, require major changes in movement 
requirements at, say, 5 p. m.—obviously there is not time to negotiate rates of 
service arrangements or have them filed on 30 days’ notice under section 6 of 
the Interstate Commerce Act, as would be necessary in the absence of statutory 
sanction similar to section 22. History is replete with events providing perti- 
nent examples. The invasions of North Africa and Normandy caused tremen- 
dous changes in operations, many of them spontaneous in nature. 

And then we go on with a lot of movements that took place during the 
war. Did we not have during the war the Office of Defense Transpor- 
tation ? ‘ 

Mr. Smrrn. Yes, sir. 

Mr. Hinsuaw. Did they not provide cars and equipment and prac- 
tically govern the railroads and the carriers during the war? 

Mr. Sairn. I think that is true. 

Mr. Hinsuaw. Then what does this reference have to do with it? 

Mr. Smrru. They had absolutely nothing to do with freight rates, 
nothing whatever. 
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Mr. Hinsuaw. I do not know whether I should read that again or 
not. You are referring, I believe, to the establishment of rates quickly. 

Mr. Smira. That is right. 

_Mr. Hinsnaw. That is right. And is there anything in a war situa- 
tion that does not enable a rate to be established at any time subsequent 
to the action? Do you expect to establish rates now for any 5 p. m. 
action in any direction whatsoever that may be caused to move, that 
is, the Defense Establishment may cause to move ? 

Mr. Smirn. If we haven’t any knowledge of when it might come, 
we would certainly not expect to establish anything in advance. 

Mr. Hinsnaw. Nor at 5 p. m., would you, at the time the movement 
is supposed to take place? 

Mr. Smirn. We might do it the next day and get it retroactive. 

Mr. HrinsHaw. Well, you can do it 30 days from now and get it 
retroactive. 

Mr. Suir. Not under today’s law, you can’t. 

Mr. Hinsnaw. The carrier can make a rate any time he wants to 
and file it with the Interstate Commerce Commission, and you can 
knock it down within 30 days. 

Mr. Situ. Yes, but the carrier cannot make it retroactive, and if 
we have a movement on the higher rates, we could not do anything 
about it unless we had a litigation proceeding and tried to prove the 
higher rates unreasonable. 

Mr. Hinsuaw. Well, renegotiation enters into the thing also, and 
claims, and so forth. The services and the industrial shippers and 
everybody else have had claims filed for as long as 5 or 10 years ago, 
I believe, in some instances. 

Mr. Smrrn. If a reduced rate were filed today effective 30 days 
from now, in the interim the traffic would move on the higher rate, 
and the only way we ¢ould recover would be through a complaint 
through the Interstate Commerce Commission to seek authority for 
reparation by the carrier. That is the thing we would like to avoid. 

Mr. Hinsuaw. Now, more or less in conclusion, I hope, of this sub- 
ject: You have stated, on page 6 of your testimony, that from January 
1, 1955 to December 31, 1955, the rail negotiated rates constituted 
26.6 percent of the —— 

Mr. Suir. Of the rate tenders. 

Mr. Hinsnaw. The rate tenders under section 22? 

Mr. Souirn. Yes. 

Mr. HinsHaw. And the nonnegotiated rates, 73.4 percent. 

Mr. S»itH. Yes, sir. 

Mr. Hinsnaw. I am sorry, but I do not quite get what you are re- 
ferring to there. Maybe I misunderstand. 

Mr. Smrru. Well, the 586 plus the 1,618 are the total rate tenders 
received by the military departments from the railroads during that 
year. Now, we negotiated for 586 of those rate tenders, which was 26 
percent, but we did not negotiate for the 1,600, and never did ask for 
them. ‘They were voluntarily given to the military departments, 
without any solicitation on our part. 

Mr. Hrinsnaw. Did you use them? 

Mr. SmitH. We probably did. 

Mr. Hinsuaw. But otherwise they were just filed with the military? 

Mr. Sutrn. That is right. And in turn with the General Account- 
ing Office and other places where we have to file them. 
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Mr. HinsHaw. The 586 rates that you negotiated I presume applied 
to actual shipments ? 

Mr. SmirH. They were sought for actual movements; yes, sir. 

. Mr. ee Is the dollar volume or ton mileage available? That 
gure 

Mr. Smiru. You mean the amount of traffic that moved under the 
586? Isthat what you mean ? 

Mr. HinsHaw. Yes. 

Mr. Smirn. I expect maybe it could be, with a great deal of effort, 
brought together. But it isn’t available in one place today. 

Mr. Hinsnaw. Is it a large amount? 

Mr. Smitu. Yes, I expect it would be a rather large amount. 

Mr. Hinsnaw. Are those rates determined to be compensatory ? 

Mr. Smirn. Yes, sir. If they are not compensatory, we don’t in- 
tend to ask for them. We make a study to determine what we think 
should be a reasonable compensatory rate before we ever seek it. 

Mr. Hrnsuaw. Are they what we call fully compensatory, or merely 
out-of-pocket compensatory 4 
Mr. Smirn. Well, we think they contribute something to the profit 
or the overhead of the railroads in addition to the out-of-pocket. 

Mr. Hinsnaw. You say the profit, or the overhead ? 

Mr. Smirn. Yes. 

Mr. Hinsnaw. Well, of course, that is a big difference. “Con- 
Ora to the overhead” means they are slightly more than out-of- 
pocket. 

Mr. Smita. I will say this: If the railroads think in their opinion 
they do not contribute something more than the out-of-pocket costs, 
they should not give them to us. That is more for their judgment 
than it is ours, if they think we have gone too low, they certainly 
should raise the ante. 

Mr. Harris. Will you yield? 

Does it only apply to railroads? 

Mr. Smiru. Oh, no. No; railroads, motortrucks, water lines. It 
doesn’t apply to airlines. It doesn’t apply to pipelines or airlines, but 
it applies to surface transportation. 

Mr. Harris. Then your statement as to the railroads a while ago 
would apply to motortrucks. : 

Mr. SmirH. Yes, we are coming to motortrucks in that next item 
he is talking about. } , 

Mr. Hinsuaw. You point to 321 rates negotiated by you with 
motor carriers, amounting to 1.8 percent of the number of rates filed, 
I take it. 

Mr. Smiru. Could I point out here that the 321 may not mean 321 
rates. It may mean a thousand rates. It was 321 rate tenders. 
Some of them might apply to an area where there would be dozens of 
rates. But there would be 821 tenders, which probably does not 
make much difference as far as your questioning is concerned. 

Mr. Hinsnaw. And I take it that similarly the motor carrier non- 
negotiated tenders of 16,641 were just a number of documents filed 
with the defense establishments; is that correct? 

Mr. Smiru. Yes. A great many of them were filed to maybe meet 
something that had been filed by the railroads or something filed by 
one motor carrier to meet another motor carrier, or something of that 
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character, which in the fina] analysis meant nothing to the Depart- 
ment of Defense insofar as dollars are concerned. Just a’“me too” 
proposition, 

r. Hrysuaw. Then your statement that 98.2 percent of the tend- 
ers were nonnegotiated does not mean anything, does it? 

Mr. Smirn. Well, it means that we had to do all of the administra- 
tive work associated with those. 

Mr. Hinsuaw. Of receiving them? 

Mr. Smiru. Yes. 

“4 Hinsuaw. I suppose you filed them in the circular file, did 

you 

; Mr. Smrru. Oh, no. You can’t do that. No, sir. They have to be 
kept available and filed with the General Accounting Office. You 
can’t throw them in the round file. 

Mr. Hrnsuaw. I am surprised. But at least you do not know what 
percentage of those rates you availed yourself of, do you? 

Mr. Smira. Offhand, no. 

Mr. Hinsuaw. Then, of course, it has no meaning, except as a 
pile of paper. 

Mr. A That is right. It isa burden on us. That is what we 
are trying to show: that it is a burden on us to take care of all those. 

Mr. Hinsuaw. Let us go back to the advantages that you list, on 
page 4. I am kind of working back in your statement, you see. You 
say: 

The principal benefits to both the carriers and the Department of Defense, 
in the utilization of the provisions of section 22 of the act, are as follows: 
Now, obviously if section 22 were amended by H. R. 525, these advan- 
tages would appear, most of them, equally well. For instance, the 
rates, fares, charges, and rules and regulations have already been 
established, have they not? 

Mr. Smrru. No. 

Mr. Hinsuaw. Oh, I thought they were in the tariffs. 

Mr. Smiru. Well, there are some rates and fares and charges in the 
tariffs. But anybody would be foolish to pay them without some 
adjustment to a reasonable basis. 

Mr. Hinsnaw. Why is that? They are established, are they not? 
In other words, section 22 gives you the opportunity to negotiate. 
Now, if you take that opportunity away, of negotiating a rate, then 
the rate is established, is it not? It is established expeditiously ? 

Mr. Smirn. No. Section 22 has nothing to do with the negotiation. 
We can negotiate at any time with or without section 22. But after 
the negotiation has been completed, then is when section 22 comes into 
play. It gives the carrier an opportunity to do the publication or to 

rovide a rate tender overnight, or in 15 minutes if he wants to do it. . 

Te doesn’t have to print a tariff. He doesn’t have to file with the 
Interstate Commerce Commission. He doesn’t have to wait for 30 
days. He doesn’t have to think about the fourth section. He doesn’t 
have to think about sion. Itis there. 

Mr. Hinsnaw. Well, of course it is, because he just simply says, 
“T’ll carry it for so much.” And it may be different one time or 
another. But if the rates were the rates established by the Interstate 
(Commerce Commission, and not subject to negotiation, then, of course, 
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they would be established expeditiously, would they not? Already 
established ? 

Mr. Smiru. Yes, but I do not think we will ever come to that day in 
our time. 

Mr. Hinsuaw. Well, they did not think that we would repeal the 
Land Grant Rate Act, either, but we did. 

Mr. Smirn. There will always be a rate of some kind in the tariff 
for the movement of traffic. But surely the Government would not be 
expected to pay those on Government traffic if they are unreasonably 
high. And that is the difficulty today. 

r. Hinsnaw. Now, you say one of the advantages of utilization 
of section 22 is that retroactive application may be authorized where 
justified. Retroactive application for how long may be justified ? 

Mr. Smirn. I think we have had retroactive applications that went 
back as far as 6 months. In other words, the negotiations were 
started, and it took, we will say, 6 or 7 months to agree upon them, to 
agree upon what we were seeking. And after that was agreed upon, 
then they were made retroactive back in one instance, I believe, as far 
as6months. That is very, very unusual. 

Mr. Hinsuaw. Well, I would hope so. Because apparently the 
carrier had figured that he had that much money in his pocket, and then 
you renegotiated the rate and took it away from him. 

Another advantage is that the cancellation of the quotation may be 
accomplished quickly when need for the quotation no longer exists? 

I don’t see that that is an advantage. 

Mr. Sairu. I do not think that is worth wasting time on, because 
I would more or less agree with you that it is not any advantage. 
Although there might be some cases where, if a rate were established 
in the tariff and used by somebody, somebody else might find reason 
for complaining about a cancellation. I do not place much weight 
on that item (c). 

Mr. Hinsnaw. Thank you. 

Under (d), you say: 

Rates, fares, charges, and rules and regulations are not subject to suspension 

by the Interstate Commerce Commission. 
In other words, as I understand it, you would substitute the judgment 
of the Defense Establishment for that of the Interstate Commerce 
Commission, which is supposed to establish just and reasonable rates, 
and under the terminology “just and reasonable rates” you mean such 
rates as may, under economical management, and so forth, yield a 
return of something like 614 or 7 percent, do you not? 

Mr. Smiru. Well, under the proposal which is here before the sub- 
committee, the rates would not be subject to suspension, but they would 
be subject to all other provisions, which is sections 1, 2, and 3, for 
example. In other words, they might go into effect, but they might 
be attacked by a complaint tomorrow, when the Commission would 
have to determine their reasonableness, the same as they would any 
other rate. 

Mr. Hinsuaw. Then, under (e), you say: 


Section 4 of the Interstate Commerce Act does not apply to inhibit the mili- 
tary departments using rates over circuitous routes more advantageous to 
Departments for security and other purposes. 





250 TRANSPORTATION POLICY 


And that is listed as an advantage to section 22. 

Mr. Smiru. Yes, sir. 

Mr. Hinsuaw. Do you mean to say you can order rates over a cir- 
cuitous route and obtain the same total rate as you would over the 
direct route ? 

Mr. Sanru. That is true under section 4. What we mean here is 
that we can get these departures from section 4 without the carriers 
first having to get approval of them from the Commission, which 
would have to be done under section 22. 

Mr. Hinsuaw. That is correct. 

Mr. Smirn. And there are cases where circuity is a feature in con- 
nection with this, because it happens that we move traffic over routes 
which would cause a violation of section 4 in the ordinary course of 
business. 

Mr. Hinsnaw. Not being thoroughly familiar with such business, 
and not understanding why you would want to move military traffic 
over circuitous routes, there are no Indians in this country nowadays, 
and they are not going to be fooled by the direction in which you 
start out. 

Mr. Smirn. You may have overlooked the fact that we have ship- 
ments in the military departments which for height reasons or width 
reasons cannot go over certain routes, because of the clearances of the 
tunnels and bridges. 

Mr. Hinsuaw. Why should you not pay more, then, to go circui- 
tously? You cover more mileage and have more ton-miles, You incur 
more expense. 

Mr. Smrru. Wait a minute. We have to pay the rate that applies 
over that route. But it may bea rate that would be less for the longer 
haul than it would be for the shorter haul. 

Mr. Hinsuaw. That goes back to the land grant rates, then. 

Mr. Smrru. We have to pay the rate that applies over the route we 
use. 

Mr. HrnsHaw (reading) : 

(f) Security as to the commodity, movement, and other conditions often 
required in movement of highly classified material can more effectively be pro- 
vided through the medium of section 22 publication. 

Well, I suspect that we cannot inquire too closely into highly classi- 
fied material, although I have been dealing with highly classified 
material for quite a few years in the Joint Committee on Atomic 
Energy, and they managed to get around the country. 

Mr. Smrru. I think all the traffic of the Atomic Energy Commission 
moves under section 22 rates. 

Mr. Hinswaw. I think probably it does. They could establish a 
rate for special material very pe if they wanted to, by classifying 
special material as special nisteriel ‘A; B, and C. And that could be 
done very neatly, and nobody would be fooled— 

(9) Rates negotiated between the carriers and the Department of Defense 
which are published by the carriers pursuant to section 22 do not place a burden 
on commercial shippers, inasmuch as they are fully compensatory to the carriers. 
Are you sure that you mean that statement ? 

Mr. Smirn. So far as the Department of Defense is concerned, I 
mean that statement generally, yes, sir. 
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Mr. HrnsHaw. Is not the term “fully compensatory” such as to 
include a fair and reasonable profit and all of the overhead? 

Mr. Smitu. Yes, sir. 

Mr. Hrnsuaw. Then it is a just and reasonable rate, is it not? 

Mr. Sarr. We think they are all right, or we would seek lower 
rates. 

Mr. Hinsuaw. Well, I think that that is enough questioning on that 
score. I could go on to the disadvantages, and I would find criticism 
of that section, too, but I think we have covered enough, here. 

Mr. Smitn. I might point out there, in connection with the advan- 
tages, as to that item (g): I think it was perhaps poor preparation 
on our part to call that an advantage. ‘That should have been merely 
a statement of fact, rather than being shown as an advantage. The 
point isn’t material, but I think we did a poor job of preparing that 
part of the statement. 

Mr. Hinsuaw. Mr. Smith, I might say to you that the Congress has 
long felt that the Government should not be a preferred shipper 
except to the extent that cars should be made available and routes 
open, and that the shipments should be expedited as rapidly as is rea- 
sonably possible, and that whenever a conflict occurs, of course, the 
entire transportation facility of the United States, by all means, is 
available to the Government at whatever time it wants, and the Gov- 
ernment regulates the traffic. It regulates the amount of civilian 
traffic and places priorities on it, and it has full control. And that 
is the reason why we have to have a transportation system, so that 
traffic can move. 

Now, if you do not pay the rates necessary to yield a fair and rea- 
sonable profit for return on the investment, then somebody else has 
got to. I think that is a corollary; is it not? 

Mr. Smiru. I think it is. But after spending 30 years on the 
industrial side of the picture and 214 years on the Department of 
Defense side, I will say that the rate level paid by the Department 
of Defense is as high as paid by industry, and there is no preference 
in the Department of Defense in the revenue derived from its traffic. 

Mr. Hinsnaw. Well, if that is the case, then what is the objection 
to knocking section 22 out, as far as the Defense Establishment is con- 
cerned? If their rates are just as high; because the commodity rates 
— That is what I would like to know. I donot see the argument. 

r. Smitn. The argument is that section 22, or modified section 22, 
as presented in this legislation 

Mr. Hrnsnaw. I am going to have an awfully hard time going to 
that page 2 of the bill. I will talk about that after you get through 
with your statement. I am sorry to have interrupted you. 

Mr. Smirn. That is merely the vehicle by which the Government, 
and I am speaking particularly of the Department of Defense, is 
able to get quickly and conveniently a basis of rates which is reason- 
able to the carrier, reasonable to the Department of Defense, and 
reasonable to the taxpayer, whereas we would otherwise pay rates 
which would be unreasonable to the Department of Defense and to 
the taxpayer. 

Mr. HinsHaw. Well, the taxpayers are the shippers and the con- 
sumers, and the consumers pay the rate finally for any shipments. 
And they pay the cost for the transportation system of the country 
ultimately, do they not? 
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Mr. Smiru. Yes, and I think the Department of Defense pays 
relatively more than the commercial shippers pay. 

Mr. Hrnsuaw. That has to be demonstrated. In other words, there 
isa Q. E. D. on that. And if you say they now pay 14 percent more, 
then I will submit to you a little later on, if you will sit back here 
and watch, some carriers that will claim the opposite. And it prob- 
ably is 14 percent below commodity rates, especially in certain types 
of shipment. 

Mr. Smiru. That was not our calculation. That was the calculation 
of the Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission. 

Mr. Hinsuaw. Well, I do not know whose calculation it was, but 
I think it can be demonstrated. 

Mr. Chairman, I suspend and thank the gentlemen for his patience 
with me and his courtesy in answering the questions. 

Mr. Harrts. Mr. Hale, any questions? 

Mr. Hare. Yes. I have2 or 3. 

On this question of circuitous routes: On page 16, you mention the 
north Africa and Normandy invasions. You say it was necessar 
to move 9 divisions of troops and their supporting equipment throug 
2 east coast ports, which was accomplished with a single set of 
transportation equipment, which you say means 1 railroad. 

Mr. Sairu. No, I probably should have said by one mode of trans- 
portation, as well as one set of transportation equipment. It was 
all done by the railroad. 

Mr. Hate. All done by the railroad. Actually, in the case of north 
Africa, for example, did everything clear through one port ? 

Mr. Sucrru. rought 2 ports, 2 east coast ports. 

Mea Hate. Is there casivaa classified about that now? What were 
the ports ? 

Mr. Smiru. I couldn’t tell you. 

Mr. Fiynt. Norfolk and New York, I think. 

Mr. Smiru. New York and Hampton Roads. 

Mr. Hate. When, for example, you shipped the division through 
Norfolk, you did not get the same rate as you did shipping it through 
New York. You did not mean that? 

Mr. Smrru. I don’t think we have any reference here to what we 
ped. It is merely a matter that perhaps some of this traffic might 

1ave moved down through Birmingham in order to get up to Norfolk, 
but we had the privilege of circuity, here, in order to keep the traffic 
moving without congestion. 

Mr. Harz. Yes. And I suppose if these east coast ports had been 
ee for any reason, you might have wanted to use 6 or 8 instead 
of 2. 

Mr. Smiru. That is right. And we might have wanted to use those 
on the gulf instead of those on the east coast. 

Mr. Hare. Yes, but you say: “It does not apply to inhibit the 
military departments using rates over circuitous routes more advan- 
tageous to Departments for security and other purposes.” When you 
use a circuitous route, you pay the regular rate for the circuitous route, 
don’t you? 

Mr. Smrru. That is right. We pay the rate that applies over the 
route of movement. 
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Mr. Hate. In other words, you can ship anywhere you please and 
pay the rate for the route which you select; is that right? 

r. Smirn. Yes, but we might get some adjustment of the rate 
over that route, if it is considered to be too high. 

Let’s see if some member of my staff can’t give you a clearer answer 
on that. Mr. Francis X. Dunleavy can maybe give you a better 
answer on that. 

Mr. Dunueavy (Francis X. Dunleavy), assistant for traffic man- 
agement). I didn’t get the question, Mr. Hale. 

Mr. Hate. I had better ask a new question. When you shi , for 
example, through Norfolk, you paid regular rates through Norfolk; 
didn’t you? 

Mr. Duntgavy. Yes, sir. Are you referring to this instance with 
respect to the nine divisions? 

Mr. Hare. Yes, that is the point. 

Mr. Dunteavy. In that particular situation, those troops were mov- 
ing from all parts of the country. The situations that confronted the 
military at that time were terrific shortages of equipment. Now, in 
order to move a division of troops and its equipment, it involves a 
minimum aggregate of 75 to 100 trains. In the face of that situation 
arrangements were made with the railroads to set up a single set o 
equipment to accommodate a certain portion of the total moved. Then, 
through the movement of those troops and their equipment over routes 
over which traffic normally would not move, it was possible through 
the medium of section 22 to eliminate any normal obstacles that you 
would find in the tariffs to such moves. 

Now, for example, how that can work: A movement from Camp 
Lejeune: passengers moving by rail from Camp Lejeune, N. C., as an 
example, to Norfolk. The only passenger service you would normally 
have by rail, through service, would be south to Wilmington, and 
north on other lines connecting with Norfolk. That is the way your 
through rates would apply. But under section 22, in the instance 
of the Norfolk & Southern Railroad, which is normally a freight- 
carrying railroad, troop movements would move direct over the freight 
line in passenger service. You do not have normal arrangements for 
the public on such movements. Section 22 works to the advantage of 
the military in such an instance. 

Mr. Hate. You have got special passenger rates over a line which 
did not ordinarily carry passengers. 

Mr. Dunueavy. That is correct. 

Mr. Hate. What you might call an ad hoc rate. 

Mr. Dunteavy. If you wish to use that term, yes. 

Mr. Hatz. Well, I like that term. 

Mr. Dunteavy. Many movements where for example you move 
troops and their impedimenta, such movements are top secret, and to 
have to deal with them on a public basis would be really acting in an 
imprudent manner from the standpoint of security. In fact, it would 
be practically impossible. 

Mr. Hate. But if you moved troops over ordinary passenger routes, 
do you not pay ordinary passenger fares? 

Mr. Dunumavy. We have in effect, under probably what you would 
call the auspices of section 22, passenger agreements which grant to 
all travelers moving for the military a 10-percent reduction. 

Mr. Hatz. A 10-percent reduction? 
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Mr. Dunteavy. Yes, sir. 

Mr. Hatz. Is that under section 22? 

Mr. Dunueavy. Yes, sir. 

Mr. Hate. That is all. 

Mr. Harris. Any further questions? 

Well, gentlemen, thank you very much. 

Does that conclude all you have to say at this time? 

Mr. Rorusciritp. Mr. Chairman and gentlemen, this does conclude 
all that we had to say, and we have said it through our statements and 
through subsequent answers to questions. At this time we would, 
however, as Mr. Weeks indicated in his opening statement, like to 
have the privilege of either adding to the record or answering some 
points at a later time, if your schedule will. permit that. 

Mr. Harris. Well, ordinarily we do ask the agencies involved in 
these matters to hold themselves available for the committee on any 
matter in which we feel it might be helpful. So you will undoubtedly 
be called upon for further information later on down the road. And 
at that time, of course, you may complete the record as you desire. 

Mr. Hinshaw wanted to ask you another question, Mr. Smith. 

Mr. Hinsnaw. I just wanted to ask Mr. Smith whether the Gov- 
ernment-furnished equipment on contracts for defense materials was 
shipped under section 22 of the determination of rates, or whether it 
was shipped under commodity rates. 

Mr. Smiru. I do not believe I got the question. 

Mr. Hrnsnaw. A great deal of the material that is supplied to 
the Government under defense contracts requires that certain por- 
tions of the material shall be Government furnished. In other words, 
you acquire engines for airplanes from Pratt & Whitney, from the 
General Electric Co., the Weettnwhonse Co., and the General Motors 
subsidiary, whatever its name is. Now, do you pay commodity rates 
on those shipments, or do you pay section 22 rates? 

Mr. Smrru. I think it would be a combination of both. A good 
deal of that traffic would move on Government bills of lading, and 
there is a possibility that if there is a commodity rate established, 
which is considered to be reasonable, that would be paid; on the other 
hand, if it were felt there was a class rate which was too high, un- 
reasonably high, it might be a reduced rate provided to us through a 
section 22 tender. It could be a combination of both. 

Mr. Hinsnaw. Why would it not be a commodity rate? 

Mr. Smrrn. It would not be a commodity rate if there were no 
commodity rate there, or if the commodity rate were considered to be 
unreasonably high. 

Mr. Hinsuaw. Who is going to consider it unreasonably high? 

Mr. Smirn. The Department of Defense, together with the carriers 
involved. 

Mr. Hinsnaw. That is what I was talking about a moment or two 
ago, somebody else substituting its judgment for the Interstate Com- 
merce Commission, which is appointed to represent the Congress 
for just that very thing. 

Mr. Surru. I think that is one of the advantages of this proposed 
modification in the bill. Because then the Interstate Commerce Com- 
mission can be the judge, where they cannot today. 
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Mr. Hinsuaw. The limitations upon the Interstate Commerce Com- 
mission under this proposed act are quite unique and will bear a 
great deal of looking at. That is all. 

Mr. Harris. Thank you very much. And we want to thank each 
of you, and the Secretary, too, who had to leave. 

We had expected to get to Mr. Arpaia of the Interstate Commerce 
Commission this afternon, but obviously the session of the committee 
has gone along with the witnesses from the Department of Commerce 
and the Defense Establishment to this point, and since the House is 
considering, under the 5-minute rule, the bill before it, we cannot 
proceed further this afternoon. Mr. Arpaia will be here in the morn- 
ing at 10 0’clock. He will bethe first witness. 

‘he committee will adjourn until 10 o’clock in the morning in this 
room. 

(Whereupon, at 4 p. m., the hearing was adjourned, to reconvene 
at 10 a. m. Thursday, April 26, 1956.) 
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Hovse or REPRESENTATIVES, 
SuBcoMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
the caucus rom, Old House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Mr. Harris. The committee will please come to order. 

Permit the Chair to say that it might appear that we are getting 
along a little slow with this highly important matter, but it is a subject 
that requires a great deal of consideration and thought. In view of 
this, I wanted to say that the committee is very appreciative of the 
fine attendance that we have had and the order that has been main- 
tained in this room. I am sure that our guests will recognize the 
importance of it in the future as you have in the last couple of days, 
but I did want to say, for the information of each one of you, we are 
very ager for the very splendid cooperation that we have received ~ 
thus far during the course of the proceedings. 

We recall, of course, that we have the situation of the House being 
called at 11 oclock this morning. It is anticipated that shortl 
after the House meets there will be a call of the House which will 
necessitate us having to recess at that time. 

In the meantime, we will proceed and complete just as much of the 
hearings as we can get to this morning. 

We have with us this morning Mr. Arpaia, Chairman of the Inter- 
state Commerce Commission. 

Mr. Arpaia, we recognize that you have stood by for the last full 
day. We realize, of course, too, that you and your associates have 
plently of work to do in your own bailiwick down there. We are sorry 
that you have had to stand by and wait until we could reach you. 
Nevertheless, we know what this means to the transportation system 
of our country and what you mean to it, as well as the other members 
of the Commission. 

We realize the position of the Commission from the report that has 
been filed with the committee. 

It was first thought that the Commission would not make a state- 
ment until the close of or near the end of the proceedings. However, 
because of the involvements in the highly technical phases of this 
entire program, for the record and for the information and for the 
benefit of the committee, as well as various people interested: in this 
problem throughout the country, we thought that it would be informa- 
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tive and appropriate to have you make a presentation at this time 
in behalf of the Commission and then be subject to any questions that 
any member might want to ask at that time. 


STATEMENT OF HON. ANTHONY F. ARPAIA, CHAIRMAN, INTER- 
STATE COMMERCE COMMISSION, WASHINGTON, D. C. 


Mr. Arpata. Mr. Chairman, I might say, Mr. Chairman and mem- 
bers of the committee, that we have present here today some of the 
Commissioners. Would you like for them to be presented ? 

Mr. Harris. I think it would be helpful to us and probably to our 
guests attending if, for the record, we may have you present them 
to us. 

Mr. Arpata, Well, we have Commissioner Freas, and I will ask him 
to come up here, please. 

I would like to present Commissioner Minor and Commissioner 
Walrath. 

It may be as the hearings proceed others may arrive and if they do 
I will present them. 

Mr. Harris. Very well. 

Mr. Arpata. We also have present people of our staff, and I would 
also like to state that we have Director Mullen, of our Bureau of 
Formal Cases. 

We have Director Cox of our Bureau of Rates, Tariffs, and In- 
formal Cases. 

We have Mr. Murray of the General Counsel’s Office. We also have 
our General Counsel, Mr. Ginnane, and I would like to have him 
come up here. 

We have Mr. Spicer, legislative counsel; Mr. Emken, Director, 
Bureau of Accounts, Cost Finding, and Valuation; Mr. Jelsma, Direc- 
tor of the Bureau of Transport Economics and Statistics; Mr. Koch, 
who is Chief of the Reviewing Section, Formal Cases. 

Mr. Harris. We are glad to welcome them. 

Mr. Arpara. I think I have covered all of them. 

Mr. Harris. Let me say to you, Mr. Commissioner, and also your 
associates in the great work that you are doing down there, we are 
glad to have all of you with us here today and certainly your appear- 
ance here indicates the interest you have in the subject. 

Mr. Arpara. My name is Anthony F. Arpaia. I am Chairman of 
the Interstate Commerce Commission and Chairman of its Committee 
on Legislation. I have served in these capacities since January 1, 
1956, and have been a member of the Commission since July 11, 1952. 

I am appearing today to testify in behalf of the Commission with 
respect to bill H. R. 6141 and the six other bills which the subcom- 
mittee has under consideration, and to answer as best I can any ques- 
tions which the subcommittee members may wish to ask with respect 
thereto. Inasmuch as the Commission or its Legislative Committee 
has commented in some detail on these proposed measures by letters 
addressed to the chairman of the full committee at his request, my 
statement will be brief. I would like to ask at this time that these 
letters be introduced into the record. 

The letters to which I refer are as follows: 
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1. Letter dated December 22, 1955, addressed to the Honorable J. 
Percy Priest, chairman, House Committee on Interstate and Foreign 
Commerce, and signed by J. M. Johnson, Acting Chairman, Inter- 
state Commerce Commission, commenting on H. R. 6141. 

Mr. Harris. Mr. Commissioner, that request will be granted. 

I do want to ask, however, if this report submitted by Mr. Johnson, 
who was the Acting Chairman at that time, which I believe is dated 
December 22, 1955, which you indicate is the report of the Commission 
as of now on this matter 

Mr. Arpata. Yes; I will get to that in my remarks. 

Mr. Hinsuaw. May I ask, Mr. Chairman, whether the Commis- 
— unanimous in their individual opinions concerning this 
matter 

Mr. Arpata. I am going to get to that in my statement, Mr. Hinshaw 
and Chairman Harris. 

Mr. Harris. Very well. 

Mr. Arpats. That is the letter that comments on H. R. 6141. 

2. Then there is a letter dated March 16, 1955, addressed to the Hon- 
orable J. Percy Priest, chairman, House Committee on Interstate and 
Foreign Commerce, and signed by Richard F. Mitchell, Chairman, In- 
terstate Commerce Commission, commenting on H. R. 525. 

3. Letter dated May 3, 1955, addressed to the Honorable J. Percy 
Priest, chairman, House Committee on Interstate and Foreign Com- 
merce, and signed by Richard F. Mitchell, Chairman, Interstate Com- 
merce Commission, transmitting with request for introduction, draft 
of bill to amend section 4 (1) of the Interstate Commerce Act, together 
with a statement of justification therefor. (Introduced as H. R. 6208.) 

4, Letter dated April 23, 1956, addressed to the Honorable J. Percy 
Priest, chairman, House Committee on Interstate and Foreign Com- 
merce and signed by Anthony Arpaia, chairman, Committee on Legis- 
lation, Interstate Commerce Commission, commenting on H. R. 9548. 

5. Letter dated April 19, 1956, addressed to the Honorable J. Percy 
Priest, chairman, House Committee on Interstate and Foreign Com- 
merce, and signed by Anthony Arpaia, chairman, Committee on Legis- 
lation, Interstate Commerce Commission, commenting on H. R. 9771. 

Mr. Hinsnaw. Mr. Chairman, may I interrupt there to state that 
there is another bill, H. R. 9177, which comes in between those two, 
and I wonder if the comments of the Commission have been gotten 
together for that purpose. 

Mr. Arpata. Let me ask Mr. Spicer about that. 

Could you identify that bill 

Mr. Hinsuaw. A bill which I introduced to amend section 405 (a). 

Mr. Arpata. It is possible this is a transposition in H. R. 9771. 

Mr. Hinsnaw. No, it is a different bill. 

Mr. Arpaia. It is? 

Mr. Hinsuaw. I think it is a different bill. There may be a mis- 
print here, Mr. Arpaia. ‘ 

Mr. Arpata. May I see that bill, please? I do not think that this 
relates to it. 

Mr. Harris. It should be covered on the same subject matter. We 
have reference to the same part of the Interstate Commerce Act here 
as the one you just referred to, the other one. 

You may revise your remarks to include that in the report. 
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Mr. Hinsuaw. It is a very simple little bill. 
Mr. Arpata. I understand that that bill was not listed for this hear- 
ing when Mr. Spicer asked which were the related bills which were 


going to be taken up. 
Mr. Hinsuaw. I would like to know why. Have you a letter there? 
Mr. Spicer. I do not believe we have, Mr. Chairman. 
Mr. Arpata. Apparently this letter did not request it. 
Mr. Hinsuaw. This certainly is a related subject and I would 
expect it to be a part of these hearings. I do not know who failed to 


include it. 

Mr. Harris. Well, of course, I might ony that possibly it would be 
my fault; but I was not aware that the bill was introduced, and was 
before us at this time, or else it would have been included. 


Mr. Hinsuaw. It was certainly listed. 
Mr. Harris. But in view of the fact that it does affect the same 


subject matter, you may cover it in the record. 

Mr. Arpata. We will obtain a letter to incorporate in the record 
on that bill and do that perhaps before tomorrow. 

Mr. Harris. Very well. 

(The letter on H. R. 9177 was later received and is inserted with 


other letters.) 

Mr. Arpaia. The sixth is a letter dated April 19, 1956, addressed 
to the Honorable J. Percy Priest, chairman, House Committee on 
Interstate and Foreign Commerce, and signed by Anthony Arpaia, 
chairman, commmittee on legislation, Interstate Commerce Commis- 
sion, commenting on H. R. 9772. 

(The letters above referred to are as follows :) 


DECEMBER 22, 1955. 
Hon. J. Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. CO. 


DEAR CHAIRMAN PRIEST: Your letter of May 11, 1955, requesting comments 
on a bill, H. R. 6141, introduced by you (by request), to amend the Interstate 
Commerce Act, as amended so as to provide for a stronger national transporta- 
tion industry, and for other purposes, has been given careful consideration by 
the Commission and I am authorized to submit the following comments: 

H. R. 6141, introduced May 10, 1955, would implement various recommenda- 
tions made in the report of the President’s Advisory Committee on Transport 
Policy and Organization. Before discussing the bill it appears desirable to 
comment on some of the general features of that report. 

On page 5 of the report in the draft released at the White House, April 18, 
1955, four major objectives are listed as follows: 

1. Increased reliance on competitive forces of transportation in rate- 
making * * *; 

2. Maintenance of a modernized and financially strong system of common- 
carrier transportation ; 

3. Encouragement of increased efficiency and economy in the manage- 
ment of all transportation services in order to give the ultimate consumer 
the benefit of the lowest possible transportation costs; and 

4. Development of an efficient transportation system for defense mobili- 
zation or war. 

Nos. 3 and 4 above listed require no comment. There is no possibility of dis- 
agreement as to their desirability. 

The report indicates that the Advisory Committee considered the second 
objective to be of paramount importance, as it stated on page 3 of the report: 

“The publie interest requires the maintenance of a sound and vigorous com- 
mon-carrier transportation service by all of the available means of transport, 
each operating within its respective capabilities and developing in accordance 
with the indicated demand for its services.” 
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With this objective we are completely in accord. Therefore, we are in favor 
of the recommendations of the Advisory Committee with respect to redefinition 
of private and contract carriers by motor vehicle (with suggested modifications), 
bulk commodity exemptions, freight forwarder associations, and intrastate 
“service deficits.” At the same time we believe that the Advisory Committee 
might well have favorably considered certain other measures clearly needed for 
improving the position of common carriers to which we have called the attention 
of the Congress in our annual reports of the past several years. These include 
the repeal of the Federal transportation taxes and adequate control of trip- 
leasing practices. Another subject of much importance in the same connection 
is that of agricultural commodity exemptions, mentioned only briefly in the report 
with an indefinite recommendation that “the act should be clarified to indicate 
what exemptions the Congress now wishes to give without undue interference 
with the main purposes of the legislation.” 

The Advisory Committee’s first-listed major objective, “increased reliance on 
competitive forces of transportation in rate making * * *” requires more exten- 
sive comment. Under the heading “Obsolete Regulation” the committee ex- 
presses the view that “in many respects, Government policy at present prevents, 
or severely limits, the realization of the most economical use of our transporta- 
tion plant.” In the introduction to the report it states that the “underlying con- 
cept of this regulation has continued to be based on the historic assumption that 
transportation is monopolistic, despite the fact that the power of individual 
transportation enterprises to exercise monopoly control has been rapidly elimi- 
nated by the growth of pervasive competition.” These statements, we submit. 
are based on a misconception of the true situation. 

Prior to the advent of the motor carrier, regulation was in large measure 
controlled by both monopolistic conditions and excessive competition. With the 
phenomenal development of highway transportation by for-hire carriers and by 
proprietary haulers, the emphasis has shifted largely, but not exclusively, from 
intraagency to interagency competition. 

When transportation was dominated by railroads the practice of charging 
many times as much “for a ton of diamonds as for a ton of coal,” to use the classic 
example, even though there was little difference in the cost of performing the 
service, had universal approval. Under today’s conditions strict adherence to 
such a practice in carrier competitive situations would be wholly unrealistic. 
High grade traffic, if charged substantially more than the cost of the service 
is readily diverted to other and unregulated forms of transportation. As a 
result, the regulated carriers who continued to adhere to the former practice 
of ratemaking would be left with little more than the traffic which others found 
undesirable to handle. In the face of these economic realities, the task of rate- 
making has changed. Greater emphasis must now be placed upon cost and com- 
petitive considerations. This does not mean that competition should be per- 
mitted to run riot or that all existing principles of ratemaking should be made 
to give way to an inflexible statute requiring a fixed and rigid course of action. 
It means rather that there should be an orderly transition from a justifiable 
past practice to one that recognizes and gives effect to the exigencies of the 
present. We are satisfied that a careful analysis of recent action of this Com- 
mission will show abundant evidence of the recognition of the changes in the 
competitive transportation picture and of the fact that with few exceptions these 
changes may be given adequate consideration under present laws. 

The history of transportation regulation in the United States shows clearly 
that unregulated or inadequately regulated competition may be quite as much 
of a public evil as unregulated monopoly. Full understanding of this fact on 
the part of the Congress is shown by the evolution of the Interstate Commerce 
Act. 

Before the original enactment of the act of 1887 the Cullom Senate commit- 
mittee, the predecessor of the present Senate Committee on Interstate and For- 
eign Commerce was concerned with “indiscriminate and cutthroat competition of 
the carriers.” As stated by an outstanding writer in this field, William Z. Ripley 
in his Railroads—Rates and Regulation (p. 449) “Competition had run mad.” 

The most important amendments to the act from 1887 to the present time have 
been in the nature of restraints on that competition. 

Early declarations of congressional policy regarding the restraints of com- 
petition were in substance repeated in the more comprehensive statement of 
national transportation policy which now serves as a preface to the Interstate 
Commerce Act. This statement was formulated only 15 years ago at the time 
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of the last comprehensive revision of the act when water carriers were sub- 
jetced to broader regulation thereunder. 

In the present statement of policy the Congress has directed that the act be 
so administered as “to encourage the establishment and maintenance of rea- 
sonable charges for transportation services without * * * unfair or destruc- 
tive competitive practices.” The Advisory Committee apparently deems the 
removal of this last admonition necessary in order to achieve the maximum 
effect of “increased reliance on competitive forces of transportation in rate- 
making.” 

We do not quarrel with the view that competition in transportation under 
present-day conditions should be given adequate play. However, we caution 
agains too great a removal of restraints. Resort to the laws of the jungle with 
competition in full play will not produce the desired transportation system. 
This is recognized on page 8 of the Advisory Committee report in the statement : 
“There is, however, danger that unrestrained rate competition may result in 
undue depression of rate levels.” Complaints against reductions in rates on 
the claim that they unnecessarily dissipate carrier revenue frequently arise. 
Those complaints are by railroads against railroads and motor carriers against 
motor carriers. They ask protection by the Commission against such disruptive 
practices. If the law were amended as suggested by the Advisory Committee 
this source of redress would be unavailable. 

It seems appropriate to emphasize what we have already suggested, that in 
the main the indicated objectives of the Advisory Committee may be effectuated 
within the framework of the present statutes. The dominant effect of the pro- 
posed legislation would be to permit all rates to gravitate to the bare compen- 
satory level. In administering the present act this Commission has encouraged 
healthy competition between different transport agencies and between compet- 
ing carriers in the same agency. At present one of the duties of the Commis- 
sion is to determine the reasonableness of rates. What are reasonable rates is 
not delineated in the present act, but is left to be determined by certain stand- 
ards and guideposts provided by the Congress. The avowed purpose of Con- 
gress was to foster sound conditions in transportation required in the public 
interest. What the report proposes and the bill would require is that the duty 
to establish reasonable rates be maintained, but that the Commission be left 
without power to restrain excesses. We seriously question the prudence of this 
proposal. 

As a preliminary to the preparation of this report we submitted the proposed 
legislation to each Bureau of the Commission for thorough examination, so 
that we might have the benefit of their comments and criticisms on the matters 
with which each is particularly concerned. To a considerable extent the views 
thus elicited are reflected in the discussion of individual sections of the bill 
appended to this letter. 

Respectfully submitted. 

J. M. JoHNsoN, Acting Chairman. 


ApPENDIx—H. R. 6141 
SECTION 1 


This section requires no comment except an observation that the short title 
of the act might well be shortened to ‘‘Transportation Act of 1956.” 


SECTION 2 


In this section it is proposed to rewrite the statement of national transporta- 
tion policy, which is the initial provision of the Interstate Commerce Act, added 
thereto in 1940. Previously there had been no such general statement, although 
some expressions of legislative policy were included in certain particular pro- 
visions of the act. Those expressions had been interpreted by the courts and 
this Commission as indicating the hopes of Congress concerning the practical 
working of the provisions in question rather than as specifie directions. 

When the 1940 legislation was under consideration we made the following 
comment to the congressional committee chairmen immediately concerned 
with the bills then pending: 

“A statement of the policy of Congress is often useful as a guide in the con- 
struction and interpretation of specific provisions imposing duties or prohibi- 
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tions or making certain actions or results lawful or unlawful. It is, however, 
an inapt and maybe an ineffective way of making law.” 

We also pointed out the dangers of lack of clarity in such statements. Our 
experience with the existing statement makes it desirable to repeat those words 
of caution. 

Necessarily statements of this kind must be couched in very general terms, 
which are susceptible of various interpretations. The Advisory Committee is 
of the view that the “tone” of the present statement (and others) “as inter- 
preted, has been relied upon to justify the substitution of the judgment of the 
regulatory body for that of management.” 

Every exercise of regulatory authority to some extent involves a limitation 
upon the freedom of action of management. This Commission, however, 
throughout its history has undertaken to refrain from encroachment on carriers’ 
managerial functions to the fullest degree possible in performing its statutory 
duties, 

The proposed policy “to reduce economic regulation of the transportation 
industry to the minimum consistent with the public interest” would constitute 
a continuing source of confusion, as an arguable question would arise in each 
instance of possible exercise of regulatory authority as to the scope of “the mini- 
mum consistent with the public interest.” In our opinion the Congress should 
not attach such a restriction to the performance of administrative functions for 
which it finds a need. 

There are other expression in the proposed statement which have an uncertain 
meaning. What would be the characteristics of a transportation system develop- 
ed “under the free enterprise system of dynamic competition”? What criteria are 
to be used in judging the financial soundness of a “national transportation in- 
dustry by water, highway, and rail, as well as other means” shaped by competition 
of that kind? What steps are necessary “to encourage technical innovations, the 
development of new rate and services techniques, etc.’”’? What is the nature of the 
contemplated “innovations” and “techniques” and how can they be brought about 
by administrative action or inaction? 

These questions are not raised in any spirit of faultfinding. They are suggested 
by the fact that such phraseology doubtless will cause the courts to speculate as 
to whether the Commission in a particular determination has duly considered 
the bearing of the policy statement on its action. Unless the statement is simple 
and definite, complexity in the administrative process is inevitable. For the 
foregoing reasons we urge that if a statement of national transportation policy 
is considered desirable the present statement be modified only after careful con- 
sideration. 

SECTION 38 


In this section it is proposed to make certain formal amendments to paragraphs 
(4), (5), and (6) of section 1 of the Interstate Commerce Act, considered neces- 
sary for consistency with proposed amendments to other sections of the act for 
the purpose of prohibiting the Commission from prescribing maximum and 
minimum rates. 

Under section 1 (4) it is now the duty of common carriers subject to part I 
of the act to establish reasonable through routes and “just and reasonable rates, 
fares, charges, and classifications applicable thereto.” The proposal is to change 
the wording with respect to rates, etc., to “rates, fares, charges, and classifica- 
tions, regulations, and practices to be applied in connection therewith which result 
in charges not less than just and reasonable minimum charges nor more than just 
and reasonable maximum charges.” 

The present wording is substantially the same as it was before 1920 when the 
Commission was empowered to prescribe maximum reasonable rates only. Even 
if our powers to prescribe rates were changed as proposed, no correlative 
modification of section 1 (4) would be necessary, but the matter is of no practical 
importance. 

The foregoing observations apply in principle also to the proposed amend- 
ments to section 1 (5) and (6). 

Editorially, it appears that the word “to” in line 1, page 4 of the bill should be 
changed to “of.” 

SECTION 4 


In this section it is proposed to make a fundamental change in section 4 (1) of 
the Interstate Commerce Act, comprised of the long-and-short haul and aggregate- 
of-intermediates clauses together with a proviso which permits the Commission 
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to authorize exemption from the prohibitions of those clauses under administra- 
tive procedure classed as licensing. 

Under the proposed amendment the prohibition of violations of the long-and- 
short-haul clause would be continued but rates in excess of aggregates of inter- 
mediate rates would not be prohibited. Thus section 4 (1), exclusive of the pro- 
viso, would read as follows, the present words which would be omitted being 
italicised : 

“Tt shall be unlawful for any common carrier subject to this part or part III 
to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compensa- 
tion as a through rate than the aggregate of the intermediate rates subject 
to this part or part ITI, but this shall not be construed as authorizing any 
common carrier within the terms of this part or part III to charge or receive 
as great compensation for a shorter as for a longer distance :” 

This would be subject to the following new proviso: 

“Provided, however, That such common carrier may charge less for longer 
than for shorter distances for the transportation of passengers or property 
if the charge established to or from the more distant point (a) is necessary 
to meet actual competition of another carrier or carriers, and (b) is not less 
than a just and reasonable minimum charge.” 

Apparently the advisory committee is of the view that this amendment would 
free the rail and water carriers from what is regarded as a burdensome 
procedural requirement, for it refers to the change in a recommendation phrased 
as follows: 

“Remove requirement that rail or water common carriers obtain prior ap- 
proval for charging greater than aggregate of intermediate rates, and for 
charging less for longer than for shorter distances * * * if necessary to meet 
actual competition and the charge is not less than a minimum reasonable rate.” 

As the proposed amendment is worded it might well be more burdensome to 
the carriers than the present section 4 (1). Long-and-short-haul departures 
per se would continue to be unlawful as they are today, but the machinery 
for granting exemption through a license from the Commission would be 
abolished. Carriers which published tariffs embodying departures presumably 
could be subject to prosecution under section 10 of the act, which provides 
a fine of not more than $5,000 to be levied against a common carrier or its 
officials, etc., who “shall willfully do or cause to be done * * * any act, matter, 
or thing in this part prohibited or declared to be unlawful, etc.” 

If a carrier were to be so prosecuted, apparently it could assert as a defense 
that the charge to or from the more distant point “(@) is necessary to meet 
actual competition of another carrier or carriers, and (b) is not less than a 
just and reasonable minimum charge.” The court would then have to determine 
whether the facts shown came within (a) and (b). Conceivably there might 
be a trial by jury of these issues—a form of remedy long recognized as tnappro- 
priate in the regulation of transportation rates. 

Furthermore, the Commission’s power to authorize departures under the 
present law is quite broad, as it may be exercised “in special cases” which are 
not defined. Under the proposed draft the unlawful act would be excusable 
only where there is actual competition of another carrier. For technical reasons 
the meaning of the word “carrier” as here used is not free from doubt. 

The Advisory Committee states in its report that fourth-section relief ac- 
corded by the Commission is “usually after a hearing.” This statement is 
incorrect. In the year which ended October 31, 1954, the carriers filed 1,244 
applications for such relief. Of this number only 43 applications were denied, 
the remainder having been granted in whole or in part, either on a continuing 
or temporary basis. Only 21 applications, however, were the subject of a hearing. 

The long-and-short-haul clause of the Interstate Commerce Act throughout its 
history has been surrounded by more controversy than any other provision. It 
was the subject of a major portion of the congressional debate when the original 
act was under consideration in 1887. In the ensuing 10 years a series of court 
decisions, rendering it ineffectual, interpreted the statute as it was then worded 
as permitting the carriers to determine for themselves whether long-and-short- 
haul departures were unlawful. 

Dissatisfaction with the resulting situation led to the amendments in 1910 
and 1920, by which the clause was strengthened, and the Commission was given 
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the primary function of determining whether departures should be sanctioned. 
The present proposal would have the effect of restoring the situation which 
existed before 1910. 

Rates which do not conform to the long-and-short-haul clause without adequate 
justification may be found to violate other sections of the act. However, the 
forms of discrimination against which this clause is specifically directed have 
always tended to arouse acute public dissatisfaction, which was most wide- 
spread prior to 1910 when the carriers were free from regulation in this respect. 
The water carriers and commercial interests in the West and South in the past 
have been among the principal proponents of the long-and-short-haul clause. 
Most of the States have statutes prohibiting long-and-short-haul departures 
and some of their constitutions have had such provisions. We do not recom- 
mend the proposed amendment. 

The fact that rates of motor carriers are not subject to the clause is some- 
times urged as a reason for removing its application to rail and water carriers. 
We have long recognized that some modification to conform to present-day 
conditions would be desirable, and we submitted a suggested amendment in the 
form of a draft bill to the appropriate committees of the Congress, May 3, 1955. 
It was introduced as H. R. 6208, which we recommend as a substitute for section 
4 of H. R. 6141, 

SECTION 5 


In this section it is proposed to amend a provision added to the Interstate 
Commerce Act by the Panama Canal Act in 1912, which among other things 
authorized the Commission to establish maximum proportional rates by rail 
to and from ports on waterborne traffic. Little use has been made of this provi- 
sion. It was amended in 1920 so as to permit the Commission “to establish pro- 
portional rates, or maximum, or minimum, or maximum and minimum pro- 
portional rates,” etc. 

In H. R. 6141 it is now proposed to limit our authority by removing the power 
to establish “maximum and minimum proportional rates.’ This would be a 
change of little or no practical importance, for our present authority to establish 
“proportional rates,” i. e., the precise rate to be charged, would remain unchanged. 
(It seems likely that the draftsman overlooked this fact.) 

We consider it preferable that the present provision (sec. 6 (11) (b) of the 
Interstate Commerce Act) remain in its present form, but the proposed amend- 
ment is of slight importance. 

SECTION 6 


(a) At present section 13 (3) of the act makes it possible in proceedings there- 
under to bring in issue “any rate, fare, charge, classification, regulation, or prac- 
tice, made or imposed by authority of any State.” In section 6 (a) of this bill 
it is proposed to add to the matters above listed “or any State service requirement 
(including any constitutional statutory, administrative, or judicial requirement 
to provide, operate, or maintain railroad service or facilities, or the refusal or 
omission of any State agency or tribunal having jurisdiction, upon application, 
request, or notice duly presented thereto, to authorize or permit discontinuance 
or curtailment of such service or facilities within one hundred and eighty days 
after the presentation of such application) ,”’. 

This proposal grows out of a belief that State regulatory commissions have 
been unduly hesitant in authorizing discontinuance of intrastate railroad pas- 
senger service which has ceased to be profitable. We have no statistical informa- 
tion bearing on this supposition. If the Congress deems it to be substantiated by 
the facts, the proposed amendment would be justified, for, as pointed out by the 
Supreme Court, “Congress as the dominant controller of interstate commerce 
may, therefore, restrain undue limitation of the earning power of the interstate 
commerce system in doing State work” (Wisconsin R. R. Comm. v. Chicago, 
B. & Q. R. R. Co., 257 U.S. 563). 

We have no objection to the proposed enlargement of the scope of section 13 (3), 
and the wording of the amendment seems appropriate to the purpose. 

(b) It is proposed in this paragraph to amend section 13 (4) of the act, which 
states the powers which we may exercise upon finding undue prejudice and pref- 
erence “as between persons or localities in intrastate commerce on the one hand 
and interstate or foreign commerce on the other hand, or any undue, unreason- 
able, or unjust discrimination against interstate or foreign commerce.” Two 
changes are proposed. 
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First, upon finding that a service requirement of the kind discussed in connec- 
tion with paragraph (a) “causes or will cause a net loss in revenue to the car- 
rier or carriers involved, or otherwise unduly burdens or will unduly burden 
interstate or foreign commerce’ we would be authorized to prescribe the “service 
requirement thereafter to be observed.” Such action would be subject to the 
proviso that “the Commission shall not issue such order prescribing or requiring 
discontinuance or curtailment of service covered thereby unless it finds that 
there is or will be available to the public reasonably adequate service in lieu 
thereof of other carriers or modes of transport (including private carriage) 
in the event of discontinuance or curtailment of the particular service or facility 
involved.” We have no objection to this enlargement of our authority. 

Second, by section 13 (4) at present in dealing with intrastate rates, ete., we 
may “prescribe the rate, fare, or charge, or the maximum or minimum, or maxi- 
mum and minimum, thereafter to be charged, and the classification, regulation, 
or practice thereafter to be observed, in such manner as, in its (the Commission’s) 
judgment, will remove such advantage, preference, prejudice, or discrimination.” 
Under the amendment here proposed we could only “prescribe such just and 
reasonable minimum or maximum rate, fare, or charge thereafter to be charged.” 
wee we have no great objection to this change, neither do we see any need 

or it. 

There is a typographical error on page 7 of H. R. 6141, in line 16 of which the 
word interstate should be intrastate. 


SECTION 7 


In this section it is proposed to make a number of amendments to section 15 
of the Interstate Commerce Act. Three paragraphs of section 15 would be 
affected. 

(a) By section 15 (1), when the Commission finds that part I of the act has 
been violated by carriers subject thereto, it is authorized “to determine and 
prescribe what will be the just and reasonable individual or joint rate, fare, 
or charge, or rates, fares, or charges, to be thereafter observed in such case, or 
the maximum or minimum, or maximum and minimum, to be charged, and what 
individual or joint classification, regulation, or practice is or will be just, fair, 
and reasonable, to be thereafter followed.” 

By section 7 (a) of H. R. 6141 Commission’s authority would be to “determine 
and prescribe such just and reasonable minimum or maximum rate, fare or 
charge, or such relationship, classification, regulation, or practice, as in its 
judgment may be necessary to remove such violation,” etc. The effect would 
be to take away the Commission’s present power to prescribe the precise rate, 
fare, or charge and the maximum and minimum. 

The Advisory Committee apparently believes that this change is necessary in 
order to give the railroads greater freedom in initiating rates, for it states that 
one of the principal purposes of these controls was “to protect the general public 
against railroad monopolistic pricing” and that the controls originated in 
“the period when the railroads were the sole or or predominating intercity form 
of transportation.” 

Before 1920, when the present wording of section 15 (1) originated, the Com- 
mission could prescribe maximum rates only. It is true that in 1920 the act 
applied chiefly to railroads and to a less extent to water carriers. The powers 
were broadened in that year because it appeared desirable to strengthen the 
Commission’s authority to deal with such particular situations as might arise. 
It was assumed that the new powers would be used judiciously, as they have 
in fact been. 

In the past 35 years our power to prescribe precise rates or a “zone of reason- 
ableness” (to use the words of the Advisory Committee in referring to maximum 
and minimum rates) has been used in relatively few instances. By far the 
greater number of our outstanding rate orders prescribe maximum rates or 
minimum rates, but not both. We have at all times recognized the undesirability 
of making such an order more restrictive than necessary. However, we believe 
that our present powers in this respect should be continued for use in the occa- 
sional situation where there is a clear need for their exercise. 

In the proposed amendment the word “relationship” is twice used (lines 10 and 
19 on sheet 9) in connection with “classification, regulation, or practice.” The 
latter words are used in the present act, but “relationship” is new. Apparently 
the purpose pertains to the removal of undue prejudice and preference, but the 
present wording is adequate for that purpose. We fear that addition of “rela- 
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tionship” might give rise to controversy over its interpretation. The word is not 
needed and should be omitted. 

(b) The amendment here proposed is to section 15 (3), by which we are em- 
powered to establish through routes and joint rates. Our present power to pre- 
seribe the precise joint rate or the maximum and minimum rates would be 
removed. The existing language was also adopted in 1920. 

The power to prescribe the exact rate by this paragraph is of some importance 
because of the fact that the affected carriers or some of them would not estab- 
lish the joint rates except under compulsion, It is therefore necessary to fix the 
precise rate in order to dispose of the controversy promptly. Also it may happen 
that the participating carriers to the new joint rate are unable to agree on the 
measure thereof. We therefore do not favor the proposed amendment. 

Section 15 (3) in its final sentence now provides : 

“If any tariff or schedule canceling any through route or joint rate, fare, 
charge, or classification, without the consent of all carriers parties thereto or 
authorization by the Commission, is suspended by the Commission for investiga- 
tion, the burden of proof shall be upon the carrier or carriers proposing such 
eancellation to show that it is consistent with the public interest * * *.” 

As above indicated, the participating carriers may be in disagreement as to 
the desirability of cancellation, and the burden of proof is properly placed on the 
carriers “proposing such cancellation.” 

This sentence would be changed to read as follows: 

“No existing through route shall be canceled except by agreement of all car- 
riers whose lines are embraced therein unless the Commission shall, upon appli- 
cation and after hearing, find that cancellation is consistent with the public 
interest * * * and the burden of proof shall be upon the carrier or carriers to 
show that the cancellation is consistent with such public interest.” 

If this amendment is found desirable, the sentence above quoted should be 
clarified by inserting after the word “carriers” (line 24 of p. 10) the words “pro- 
posing such cancellation.” 

(c) A far-reaching amendment proposed in H. R. 6141 is that in section 
7 (c), pertaining to the power of suspension. 

Before 1910 the Interstate Commerce Act did not authorize suspension of 
tariffs making changes in rates. Whenever such tariffs were considered un- 
satisfactory by interested shippers or other persons, their only remedy was 
to apply to the courts for injunctions, which in some instances were granted. 
This lack of opportunity for hearing was of serious consequence to shippers in 
many cases, and the injunctions of the courts resulted in confusion and seemed 
likely to bring about the very discrimination which the Interstate Commerce 
Act had been designed to prevent. ‘Therefore the suspension power was added 
to the act in 1910. 

The suspension period originally was 120 days, but if more time was required 
to dispose of the proceeding the Commission could extend it for not more than 
6 months. In 1920 the additional period was shortened to 30 days, reducing the 
possible total suspension period from about 10 months to 5 months. The latter 
period proved to be too short, and in 1927 the period was fixed at 7 months, the 
present period. It is now proposed to reduce the time to 3 months, 2 months 
less than the period in effect from 1920 to 1927, which was unsatisfactory. 

Experience has proved that 7 months is just about the minimum time which 
is practicable for satisfactory disposition of suspension proceedings. Section 
15 (7) since its first enactment has specified that “we shall give to the hearing 
and decision of sueh questions preference over all other questions pending be- 
fore it, and decide the same as speedily as possible.”’ We have endeavored to 
conform to this requirement. Necessarily, however, much of the suspension 
period is taken up by the interested parties in preparing and presenting their 
evidence and arguments, and for this part of the process alone 3 months would 
be insufficient in all but the simplest eases, 

If the rates were to go into effect at the end of 3 months, they would of 
course be subject to cancellation by our order at the conclusion of the period, 
but in the meantime irreparable injury might be done. 

The proposed amendment would also impose other undesirable restri tions 
upon our suspension power. At present this power is broadly discretionary, 
exercised “either upon complaint or upon its own initiative without complaint, 
at once, and if it (the Commission) so orders without answer or other formal 
pleading by the interested carrier or carriers.” We are, however, required to 
deliver to the latter “a statement in writing of its reasons for such suspension.” 
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Under the proposed modification the Commission could suspend “only if it 
determines on the basis of factual information by sworn complaint, affidavit, or 
other evidence, furnished by the complainant, or as a result of jts own in- 
vestigation, (a) that the rate, fare, charge, classification, regulation, or prac- 
tice would probably be unlawful, and (b) that making such rate, fare, charge, 
classification, regulation, or practice effective would result in injury to the 
complainant, and (c) that remedies available to the complainant would, in the 
absence of suspension, be inadequate.” Only 30 days would be available for the 
determination required by this provision. 

The requirement that there be a “basis of factual information” might prove 
impracticable to comply with rigidly, for the reason that the probable effect of 
the tariff in question would necessarily be difficult to ascertain on the basis 
of such existing facts as might be burriedly collected. Furthermore, the as- 
sumption seems to be that the question merely involves an issue of private 
interest as between the publishing carrier and some “complainant,” who might be 
injured. Actually in most instances involving suspension there is a broad 
overlying issue of public interest. For that reason it happens occasionally that 
we consider it desirable to suspend tariffs on our own initiative in the absence of 
protest from shippers or others. The proposed amendment would continue our 
power to suspend on our own initiative, but the restrictions on the use of the 
power raise a serious question whether it could be exercised except for the pro- 
tection of one or more particular individuals. 

At present “at any hearing involving a change in a rate, fare, charge, or 
classification, or in a rule, regulation, or practice, the burden of proof shall 
be upon the carrier filing the schedule to show that the proposed rate, fare, 
charge, classification, rule, regulations, or practice is lawful.” It is now pro- 
posed to add an exception—‘“unless the complainant is also a carrier.” We 
question the wisdom of this exception. It occasionally happens that protestants 
include both carriers and other persons. Who would have the burden of proof 
in such instances is not clear. 

We consider it proper that respondent carriers have the burden of proof in all 
instances. Usually the proposed rate change has been under consideration for 
some time, and the respondents may be expected to have given thought to the 
question whether their proposal is lawful and in the public interest. They 
should be readily able to come forward with the facts which have convinced 
them of the propriety of their proposal without transferring the burden of 
proof to a protestant merely because the latter happens to be a competing car- 
rier. Experience has shown that many unjustifiable rates are proposed because 
carriers succumb to shipper pressure. After publishing these rates carriers 
frequently make but feeble effort to defend them. With the removal of the 
burden of proof from the proponents such instances would inevitably increase. 
Moreover, data indicating whether proposed rates are compensatory are largely 
within the knowledge of thhe carriers proposing them. Because of this, if 
the burden of justifying proposed rates were not on the proponent carriers, we 
would in many instances be left without an adequate record upon which to make 
a proper determination. Necessary rate structures cannot be maintained -if 
individual adjustments are handled in this manner. 

Our conclusion with respect ‘to section 7 of H. R. 6141 as a whole is that it 
should not be enacted into law. We do not, however, want to be understood 
as being opposed to the greatest practical expedition in the disposition of sus- 
pension matters. We are for it wholeheartedly, but we do not see how the pro- 
posed legislation wuold contribute to this end. Rather, we believe it would 
merely constitute a legislative directive which could not be complied with, if we 
are to perform our duties in a satisfactory and proper manner, and which would 
permit many unjustifiable rates to become effective. 


SECTION 8 


This section proposes a substitute for the present section 15 a or the Interstate 
Commerce Act which as thus amended would consist of 5 paragraphs. The first 
two of there are germane to the present subject matter of this section, which 
is commonly known as the rule of ratemaking. The other three are not so 
germane, 

(1) and (2) section 15a was added to the act in 1920. Previously the act 
contained no such rule but only the provisions of section 1 requiring rates, 
fares, ete., to be “just and reasonable.” The 1920 rule directed the Com- 
mission in prescribing reasonable rates so to adjust them that the rail carriers 
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as a whole would earn net railway operating income equivalent so far as 
possible to a fair return on the value of their property. This rule proved to be 
difficult to comply with. . Furthermore, there came to be a widespread feeling 
that the rule had a tendency to make rates higher than some traffic could be 
expected to bear. 

In 1925 the Congress adopted the Hoch-Smith resolution declaring the true 
policy in ratemaking to be pursued by this Commission “that the conditions which 
at any given time prevail in our several industries should be considered insofar 
as it is legally possible to do so, to the end that commodities may freely move.” 
Construing this language in Ann Arbor R. Co. v. United States (281 U. S. 
658, 666-7), the Supreme Court said : 

“This policy is not new. In ratemaking under existing laws it has been rec- 
ognized that conditions in a particular industry may and should be considered 
along with other factors in fixing rates for that industry and in determining their 
reasonableness; and it also has been recognized that so far as can be done with 
due regard for the interests affected rates should be such as will permit the com- 
modities to which they relate to move freely in the channels of commerce.” 

The rule of ratemaking in section 15a was rewritten in 1933 to read as follows: 

“Tn the exercise of its power to prescribe just and reasonable rates the Commis- 
sion shall give due consideration, among other factors, to the effect of rates on 
the movement of traffic; to the need. in the public interest of adequate and effi- 
cient railway transportation service at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient to enable the 
carriers, under honest, economical, and efficient management, to provide such 
service.” 

The mention of “effect of rates on the movement of traffic” was a repetition 
of the thought expressed by Congress in the Hoch-Smith resolution. In 1940 
this provision was amended to read, as in its present form, “to the effect of rates 
on the movement of traffic by the carrier or carriers for which the rates are 
prescribed.” This modification was generally understood to have been made at 
the request of water and motor carriers who feared that otherwise their rates 
might be increased for the purpose of protecting rail traffic. 

In H. R. 6141 it is now proposed to wipe out this affirmative rule of ratemaking 
and substitute therefor certain negative rules which would direct the Commis- 
sion not to do certain things. In the proposed paragraph (1) there would be a 
direction that it “shall not consider the effect of such charge on the traffic of any 
other mode of transportation; or the relation of such charge to the charge of 
any other mode of transportation; or whether such charge is lower than neces- 
sary to meet the competition of any other mode of transportation.” This is in 
line with the proposed omission of the reference to “unfair or destructive competi- 
tive practices” from the proposed statement of national transportation policy. 

If the present rule of ratemaking were to be repealed, as proposed, there would 
probably be controversy as to whether the effect would be to prevent the Com- 
mission from considering matters now mentioned in the rule. The history of 
the rule before recited would support an argument that the rule as it now reads 
is in the nature of a declaratory statute, repeal of which would leave the 
Commission free to consider any matter deemed pertinent other than those ex- 
pressly barred by the new substitute rule. 

In the proposed paragraph (2) it would be provided that in determining 
just and reasonable maximum charges “the Commission shall not require such 
charges to be reduced below the full cost of performing the services to which 
they apply, exclusive of losses in other services.” The meaning of the term 
“full cost,” ete., is doubtful. Possibly it refers to what are commonly known 
as “fully distributed costs.” Likewise the reference to “losses in other services” 
is not clear. 

In recent years much progress has been made in determining transportation 
costs, which by nature fall into two categories. First, there are the out-of-pocket 
or direct expenses which vary with changes in volume of traffic handled and 
may be assigned to commodities on a cost-of-service basis. Second, the remainder 
of the costs, i. e., the difference between total revenue needs of the carriers and 
the out-of-pocket costs, which are of a fixed or constant character, is designated 
as the overhead costs, or burden. (Total revenue needs embrace operating ex- 
penses, rents, taxes (including income taxes), and an allowance for return on 
investment or profit.) The total revenue needs as so defined are distributed on 
the basis of statistical apportionments, and the sum of the out-of-pocket costs 
and apportioned overhead costs is referred to as fully distributed costs. Such 
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costs provide a guide as to the distribution of the overhead costs, on the average, 
to all the traffic, but they give no recognition to demand for transportation, i. e., 
shipper response to a rate. For that reason fully distributed costs are inadequate 
for universal application in fixing maximum reasonable rates. Such a rigid 
rule as that here proposed, in our belief, would prove impracticable and unsat- 
isfactory. 

The final sentence in the proposed section 15a (2) is obscure: 

“In making such a determination, the Commission shall take into consideration 
the extent and effect of competition with respect to the service to which the 
charges apply to the end that carriers will be prevented from imposing excessive 
or unreasonable charges on traffic which is noncompetitive.” 

Perhaps this sentence has something to do with the expressed belief of the 
Advisory Committee “that rates are unreasonably low when not compensatory, 
i. e., when they fail to cover the direct ascertainable cost of producing the service 
to which the rates apply.” This criterion of an unreasonably low rate, however, 
is not to be found in the bill. 

In our opinion the proposed section 15a (1) and (2) should be rejected. 

(3) This paragraph would provide that differences in rates, classifications, 
ete., “as between the different modes of transport, each with respect to its own 
type of service, shall not be deemed to. constitute unjust discrimination,” etc. 
We doubt the necessity for such a provision in view of the proviso now contained 
in section 3 (1) of the Interstate Commerce Act—‘That this paragraph shall 
not be construed to apply to discrimination, prejudice, or disadvantage to the 
traffic of any other carrier of whatever description.” However, if the amendment 
here proposed is made, it should more properly be placed in section 3 of the act, 
and this observation applies also to paragraph (4). 

(4) This paragraph would provide that undue prejudice and preference should 
not be predicated on “the establishment, maintenance, publication, and applica- 
tion of rates or charges for individual shipments of property subject to incen- 
tive minimum weights or in volume which make due allowance for differences 
in the handling costs of a carrier subject to this act and which are established 
for the purpose of meeting competition of other modes of transportation.” The 
term “incentive minimum weights’? presumably refers to alternative minimum 
weights for carload shipments, which the railroads are now free to establish 
where such action does not cause undue prejudice and preference. 

The inclusion of “individual shipments of property * * * in volume” is not 
clear. Volume of movement is one element considered in prescribing maximum 
or minimum rates. Its bearing on undue prejudice and preference is not clear. 
As this proposed paragraph is now phrased we feel that it might be subject to an 
interpretation which would excuse undue prejudice and preference of shippers. 

We do not favor the enactment of the proposed section 15a (3) and (4). 

(5) At present section 22 of the act provides that “nothing in this part shall 
prevent the carriage, storage, or handling of property free or at reduced rates 
for the United States, State, or m*nicipal governments * * * or the transporta- 
tion of persons for the United States Government free or at reduced rates * * *.” 
It is now proposed to delete the italicized words from section 22 and to add a 
new paragraph to section 15a so as to authorize rates, ete. “of special application 
for transportation service” to these governments. Such rates would, however, 
become subject to most of the other provisions of the act except that for security 
reasons filing, posting, and publication of tariff schedules and contracts could 
be waived. 

In recent years there has been much dissatisfaction with the exemptions ac- 
corded to Government shipments by section 22. In our opinion that dissatisfac- 
tion is justified, and we are, therefore, in favor of amending this section. We 
urge, however, that any special rates for the governments should be limited to 
apply only during time of war, or threatened war, or other national emergency, 
and that such rates be negotiated on a firm and unassailable basis. We believe 
that a thorough study by Congress as to the present-day needs respecting the 
furnishing of transportation free, or at reduced rates, is warranted. 

We do not believe that this matter should be included in section 15a, which 
has always been fundamentally a rule of ratemaking for the guidance of the 
Commission rather than the carriers. It would be preferab'e, we believe, to add 
any new provisions as a paragraph of the present section 22 or attach it to sec- 
tion 6. If the advisory committee’s proposed amendment is to be adopted, we 
suggest the following wording, which would remove some duplication and lack 
of clarity in the proposed draft : 
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“The establishment, maintenance, publication, and application of rates, fares, 
charges, and rules and regulations of special application for transportation serv- 
ice to the United States, State, and municipal governments by carriers subject 
to this Act is hereby authorized. Sueh rates, fares, charges, and rules and 
regulations may be made retroactive where the circumstances so warrant, and 
shall not be subject to suspension or to the provisions of section 4, but shall be 
subject to all other applicable provisions of the Act: Provided, however, That 
the provisions of the Act with respect to filing, publication, and posting of tariff 
schedules and contracts may be waived where the security of the United States 
so requires upon the filing of an appropriate statement in writing with the 
Commission by the head of the Government agency concerned. Transportation 
services rendered by common carriers subject to the Act for such governments 
other than under rates, fares, charges, and rules and regulations of special appli- 
eation shall be subject to all the provisions of the Act.” 


SECTION 9 


Our discussion of the proposed section 15a (5) sufficiently embraces this 
section. 


SECTION 10 


Section 10 of the bill proposes to amend the definitions of common, contract, 
and private carriers by motor vehicle. The purpose of these changes is to afford 
to common carriers some measure of relief from the competition of certain 
classes of unregulated private carrier and from the relatively less-reguiated 
contract carriers by motor vehicle. 

Paragraph (a) of section 10 would amend the definition of motor common 
carrier in section 203 (a) (14) of the Interstate Commerce Act by striking out 
the word “except” and adding the italicised portion, so that the definition would 
read as follows: 

“(14) The term “common carrier by motor vehicle’ means any person which 
holds itself out to the general public to engage in the transportation by motor 
vehicle in interstate or foreign commerce of passengers or property or any class 
or classes thereof for compensation, whether over regular er irregular routes, 
[except] including any person heretofore engaged in transportation as a contract 
carrier by motor vehicle which the Commission shall find in appropriate proceed- 
ings not to be engaged in transportation as a contract carrier by motor vehicle 
as defined hereby, but excluding transportation by motor vehicle by an express 
company to the extent that such transportation has- heretofere been subject to 
part I, to which extent such transportation shall continue to be and shall be 
regulated as transportation subject to part I.” 

Paragraph (b) of section 10 would amend the definition of a contract carrier 
by motor vehicle in section 203 (a) (15) by eliminating the words “under 
individual contracts or agreements,’ rearranging the definition, and adding 
the italicised portion, so that the complete definition would read as follows: 

“(15) The term “contract carrier by motor vehicle’ means any person Ewhich, 
under individual contracts or agreements,] who engages in transportation by 
motor vehicle of passengers or property in interstate of foreign commerce for 
compensation (other than transportation referred to in paragraph (14) and 
the exception therein) on the busis of bilateral contracts for specialized or 
individualized service or services equivalent to bona fide private carriage by 
motor vehicle.” 

Paragraph (c) of section 10 would amend the definition of a “private carrier 
of property by motor vehicle” by deleting tbe indicated portions and adding the 
italicised portions, so that the definition will read as follows: 

“(17) The term “private carrier of property by motor vehicle” means any 
person not included in the terms “common carrier by motor vehicle” or “contract 
carrier by motor vehicle”, who [or which] transports in interstate or foreign 
commerce by motor vehicle property of which such person is the owner, lessee, or 
bailee [[, when such transportation is for the purpose of sale, lease, rent, or 
bailment, or in furtherance of any commercial enterprise.] : Provided, That such 
ownership, lease, or bailment was not undertaken for the purpose of such trans- 
portation,” 

We agree, generally, with the purposes of the amendments proposed in section 
10 of the bill, but we are of the opinion that the amendments, as proposed, would 
not accomplish the objectives the draftsman had in mind, and that in some 
respects the proposals are undesirable. 
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Motor common carriers 

The proposed amendments to the definition of a contract carrier by motor 
vehicle excludes from the scope of the definition certain classes of carriers 
formerly included. The amendment to the definition of a common carrier by 
motor vehicle does not permanently enlarge that definition to include all car- 
riers excluded by the amendment to the contract-carrier definition, but arbi- 
trarily brings within the common-carrier definition only those who “hereto- 
fore” were operating as contract carriers which the Commission finds not to 
be contract carriers under the revised definition of a contract carrier. Persons 
who in the future engage in motor transportation for hire, either with or 
without a permit, which is not that of a common carrier because not held out 
to the general public and which is not within the amended and restricted 
definition of a contract carrier would not be subject to regulation as either com- 
mon or contract carriers. Presumably they would be able to engage in such 
operations without being subject to any regulation whatever, not even to the 
safety and hours of service regulations applicable to private carriers. It thus 
appears that the proposed amendment would not accomplish the intended result. 

Conceivably, this situation might be corrected by amending the definition of 
a common carrier by motor vehicle to include all motor carriers transporting for 
compensation who are not within the revised definition of a contract carrier 
by motor vehicle. Such a change in the common-carrier definition, however, 
would raise serious questions as to whether a person may be compelled, against 
his will, to hecome a common carrier and serve the general public. State 
statutes which have been construed to have that effect have been held to be 
in violation of the due process clause of the Constitution. Michigan Commission 
v. Duke (266 U. S. 570); Frost Trucking Co. vy. R. R. Com. (271 U. 8. 583). 
Such a change also is undesirable because the term “common carrier” has a well- 
known and a well-established meaning at common law and in this and various 
other State and Federal statutes. To prescribe for this term a special and 
technical meaning different from the commonly accepted meaning would tend 
to create confusion. 

All motor carrriers engaged in transporting in interstate or foreign com- 
merce for compensation should be classified as either common carriers or con- 
tract carriers and, except to the extent that they are exempted by specific provi- 
sions in the act, regulated as such. Since the objective is to limit the classes 
of carriers who may operate as contract carriers and since it appears undesirable 
and questionable to declare all other for-hire carriers to be common carriérs, we 
are of the opinion that desired results may best be achieved by permitting inter- 
state and foreign motor carriers transportation for compensation only by speci- 
fied classes of carriers, viz, (1) common carriers as presently defined in the 
act, and (2) contract carriers as defined in the revised definition that is adopted. 
We recommend, therefore, that the proposed amendment of the definition of a 
motor common carrier in section 203 (a) (14) not be adopted and that in lieu 
thereof there be added to the act a provision designated section 203 (c) 
reading as follows: 

“Sec. 203. (c) Except as provided in section 202 (c), section 203 (b), in the 
exception in section 208 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any transportation for compensation, by motor 
vehicle, in interstate or foreign commerce, on any public highway or within any 
reservation under the exclusive jurisdiction of the United States, unless there 
is in force with respect to such person a certificate or a permit issued by the 
Commission authorizing such transportation. 

“A person shall be deemed to be engaged in transportation if, through the 
selection, approval, or employment of drivers or other employees (other than 
as a bona fide officer or employee), through the control over facilities, or 
through other means, directly or indirectly, he exercises direction or control 
over the movement of passengers or property, or assumes responsibility for the 
persons or property being transported or for the operation of the vehicles over 
the highways. 

“A person shall be deemed to be engaged in transportation for compensation 
if he receives for such services a reward or consideration, regardless as to 
whether the compensation, reward, or consideration is received directly or 
indirectly, throuch the device of leasing or renting vehicles, employment, the 
furnishing of drivers or other employees, or management services, the buying 
or selling of property, or in any other manner by which compensation, reward, 
or a consideration is received in return for the direction or control of or the 
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responsibility for vehicles used in transportation by motor vehicle in interstate 
or foreign commerce.” 

The reason for recommending the last two paragraphs will be explained in 
the comments on the proposed amendment of the private-carrier definition. 

The definition of a common carrier by motor vehicle now appearing in section 
203 (a) (14) is, in our opinion, appropriate and adequate except that it is 
stated entirely in terms of “holding out.” In order to make it more fully con- 
form to the generally understood and the common-law meaning, we suggest that 
there be added following the word “which” the words “engages in or.” The 
definition then will read, “The term ‘common carrier by motor vehicle’ means 
any person which engages in or holds itself out to engage in * * *.” We do 
not recommend any other change in the existing definition of a common carrier 


by motor vehicle. 


Motor contract carriers 

It is our opinion that the proposed definition of a contract carrier by motor 
vehicle in section 10 (a) of the bill is indefinite, particularly the added clause, 
“equivalent to bona fide private carriage by motor vehicle.” The primary 
distinction between contract carriage and private carriage is that the former 
is transportation for hire while the latter is not transportation for hire. Private 
carriage by motor vehicle is not limited to specialized or individualized service. 
There is no motor transportation which may not be performed as private car- 
riage. Whether private carriage would be economical would depend upon the 
particular circumstances. These circumstances are so variable that this does not 
constitute a satisfactory standard for the interpretation of the terms, “special- 
ized or individualized.” “Specialized” services are rendered by many common 
carriers, such as carriers of automobiles, carriers of liquid freight, carriers of 
household goods and others. It is our helief that the definition of a contract 
carrier by motor vehicle should describe the services which a contract carrier 
may perform in the clearest possible terms and that it should particularly dis- 
tinguish between contract carrier service and common carrier service. 

The original definition of a motor contract carrier in the Motor Carrier Act, 
1935, defined this type of carrier as one who transports for compensation “under 
special and individual contracts or agreements,” . In the Transportation Act of 
1940, this definition was amended and the word “special” was omitted. The 
word “individual,” however, remained. The report of the conferees explained 
these changes as follows: 

“Section 203, paragraphs (14) and (15), have been rewritten for the sole 
purpose of eliminating carriers performing pickup, delivery, and transfer service. 
This change was suggested by the Chairman of the Interstate Commerce 
Commission. 

“The conferees wish to make it plain that it is not their intention, by changing 
the language of paragraphs (14) and (15) of section 203, to change the legisla- 
tive intent of the Congress one iota with respect to definition of common and 
pena carriers other than those performing pickup, delivery, and transfer 
service. 

Both before and after the 1940 amendment, we interpreted the contract carrier 
definition as requiring some form of “special and individual” service different 
from ordinary transportation service, under bilateral contracts covering service 
over a period of time (Pregler Hztension of Operations, 23 M. C. C. 691; Craig 
Contract Carrier Application, 31 M. ©. C. 705; Transportation Activities of Mid- 
west Transfer Oo., 49 M. C. C. 383). Recently, however, in Contract Steel Car- 
riers, Inc., v. United States (129 F. Supp. 25), a three-judge United States district 
court set aside our decision in such a case, Motor Ways Tariff Bureau v. Steel 
Transp. Co., Inc. (62 M. C. C. 413), holding that we had misconstrued the contract- 
carrier definition. The court was of the opinion that the words “special and 
individual contracts or agreements” did not denote a specialized service required 
by the needs of a particular shipper, nor did they limit the number of contracts 
the carrier may have, but merely required, in the words of the court: 

“* * * a contract specifically negotiated with the particular shipper, the terms 
of which may or may not comport with other similar contracts held by the con- 
tracting carrier or other carriers of the same classification. * * * ‘Special’, in 
the phrase under discussion, distinguishes the personal relationship between the 
private carrier and each individual shipper from the impersonal relationship of 
the common carrier to each member of the general public who applies to him 
for service which he is required by the public nature of his undertaking to 
render indiscriminately.” 








274 TRANSPORTATION POLICY 


This case is now on appeal to the Supreme Court. 

We are of the opinion that, despite the nebulous character of the interpreta- 
tive phrase, “equivalent to bona fide private carriage,” the definition proposed 
in the bill is an improvement over the present definition because in the proposed 
bill the words “specialized or individualized” modify the words “service or 
services,” rather than the words “contracts or agreements.” It is our opinion, 
however, that the following definition would be preferable to the amendment of 
section 203 (a) (15) proposed in section 10 (b) of the bill: 

““(15) The term ‘contract carrier by motor vehicle’ means any person which 
engages in transportation by motor vehicle of passengers or property in inter- 
state or foreign commerce, for compensation (other than transportation referred 
to in paragraph (14) and the exception therein), under continuing contracts with 
one person or a limited number of persons for the furnishing of transportation 
services of a special and individual nature required by the customer and not 
provided by common carriers.” 


Private carriers 

Section 10 (c) of the bill would amend the present definition of a private 
carrier by motor vehicle in section 208 (a) (17) of the act by eliminating the 
clause, “when such transportation is for the purpose of sale, lease, rent, or bail- 
ment, or in furtherance of any commercial enterprise.” 

In lieu of the above words, it would add: “Provided, That such ownership, 
lease, or bailment was not for the purpose of such transportation.” 

The purpose of the private carrier definition is to indicate those transporters, 
other than common and contract carriers, who shall be subject to regulation 
with respect to safety of operation, hours of service of employees, and standards 
of equipment. It follows that any exclusion from the private earrier definition, 
such as apparently is intended by the proviso that is proposed to be added, 
would have the effect merely of relieving the excluded carriers from being sub- 
ject to regulation with respect to safety, hours of service of employees and 
standards of equipment. Whether carriers thus excluded from the private 
carrier definition are common or contract carriers would depend upon whether 
their activities bring them within the definitions of common or contract carriers. 
The present, as well as the proposed, definition of private carrier by motor ve- 
hicle otherwise excludes persons who are included in the terms common carrier 
by motor vehicles and contract carrier by motor vehicle. It may be noted, also, 
that the bill proposes an amendment to the common carrier definition intended to 
bring within that definition persons heretofore operating as contract carriers 
who are found not to be within the revised definition of a contract carrier, but 
there are no similar provisions with respect to persons heretofore operating as 
private carriers. It appears, therefore, that the addition of the proposed proviso 
in section 203 (a) (17) would not have the intended effect. 

The clause which the bill proposes to eliminate has the effect of limiting the 
present definition to transportation which has commercial or business aspects. 

Under the present definition, a person who transports his own property, other 
than for purposes of sale, lease, rent, or in connection with a commercial enter- 
prise, is not a private carrier and is not subject to regulation by the Commission 
with respect to safety, maximum hours of service of employees and standards of 
equipment. Under the proposed definition a person who transports in inter- 
state or foreign commerce any property of which he is the owner, lessee or bailee 
will be subject to those requirements, even if the property were merely some 
household article being transported in a private passenger car to or from a repair 
shop, or some article which the transporter had purchased for use in his home. 
Even a tourist would seem to be a private carrier and subject to the mentioned 
regulations in transporting his baggage. The question is whether the Congress 
desires the Commission to undertake the regulation of all such persons with re- 
spect to safety, hours of service of drivers, and standards of equipment, or 
whether the private carrier definition should be limited to commercial hauling. 
It is our opinion that this definition should continue to be limited to what is gen- 
erally known as commercial or business hauling and, therefore, we do not agree 
with the changes in section 208 (a) (17) proposed by section 10 (c) of the bill. 

There are two problems involved in this matter of unauthorized transportation 
for compensation by persons claiming to be private carriers. The first is the 
question as to who is performing the transportation. This question arises, for 
example, where an owner of vehicles rents or leases a vehicle to persons who 
have goods or persons to be transported. There should be no interference with 
the leasing of motor vehicles where the lessee acquires exclusive control of the 
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vehicle, operates it with his own employees and assumes complete responsibility 
and liability for the operation and use of the vehicle. In many of such transac- 
tions, however, the owner of the vehicle may undertake to furnish drivers for 
the leased vehicle, or retain some degree of control over the operation and use of 
the vehicle, or may assume liability for the operation of the vehicle on the high- 
ways or for the goods carried thereon. In some instances the arrangement 
involves the placing on the payroll of the alleged lessee for the duration of the 
lease of the drivers selected and employed by the owner of the vehicle. In many in- 
stances the wages paid the drivers is deductible from the compensation paid to the 
owner of the vehicle. In some instances the compensation to be paid to the owner 
of the vehicle is related to the amount and kinds of goods transported so that the 
alleged lessee is guaranteed services at a unit cost which may be related to the 
usual charge of for hire carriers for similar services. In many of these instances 
it is difficult to determine and more difficult to prove which person, lessor or 
lessee, should be regarded as performing the transportation. Many instances 
of subterfuges as well as honest differences of opinion arises regarding such 
transactions. It would be helpful to all concerned if the law can be clarified 
regarding these matters. 

The second question involved in these relations is whether transportation is 
being performed “for compensation.” Of course, everyone who performs trans- 
portation in connection with the conduct of a commercial enterprise receives 
compensation for such transportation, through the sale price or otherwise. 
There should not, however, be any interference with such transportation as is 
incidental to the conduct of a bona fide commercial enterprise. 

No person who is, in fact, transporting for himself should be declared to be 
a carrier for hire. As such, he would be required to publish, file, and observe 
rates assessable against himself, enter into contracts with himself, and issue 
freight bills and bills of lading to himself. What is needed, primarily, is some 
means of discovering and establishing that certain persons allegedly operating 
as private carriers are in reality not doing so, but are, in fact, transporting for 
others for compensation. In connection with the discussion of the proposed 
amendment of the definition of a common carrier by motor vehicle included in 
section 10 (a) of the bill we have proposed adding to the Interstate Commerce 
Act a new subsection,208. (c). The last two sentences of that proposed subsection 
are proposed as a means of tightening up the interpretation and the administer- 
ing of the act with respect to persons who, under the guise of operating as pri- 
vate carriers, or pretending not to be carriers of any kind, actually are trans- 
porting for compensation. For convenient reference we are here quoting these 
provisions: 

“A person shall be deemed to be engaged in transportation if, through the 
selection, approval, or employment of drivers or other employees (other than as 
a bona fide officer or employee), through the control over facilities or through 
other means, directly or indirectly, he exercises direction or control over the 
movement of pasSengers or property, or assumes responsibility for the persons or 
property being transported or for the operation of the vehicles over the high- 
ways. 

“A person shall be deemed to be engaged in transportation for compensation 
if he receives for such services a reward or consideration, regardless as to 
whether the compensation, reward, or consideration is received directly or in- 
directly, through the device of leasing or renting vehicles, employment, the fur- 
nishing of drivers or other employees, or management services, the buying or 
selling of property, or in any other manner by which compensation, reward, or a 
consideration is received in return for the direction or control of or the re- 
sponsibility for vehicles used in transportation by motor vehicle in interstate or 
foreign commerce.” 

We recommend that the changes in the definition of a private carrier by motor 
vehicle proposed in section 10 (¢) of the bill not be enacted and that in lieu 
thereof the above-quoted provisions be adopted as a part of the proposed new 
subsection 208 (c). 

SECTION 11 


In this section various amendments are proposed to modify provisions of sec- 
tion 216 of the act entitled “Rates, Fares, and Charges of Common Carriers by 
Motor Vehicle.” 

Subsections (a) and (b) would make it the duty of common carriers by 
motor vehicle to establish rates, fares, and charges “which result in charges not 
less than just and reasonable minimum charges nor more than just and reason- 
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able maximum charges” in lieu of the duty as presently worded “to establish just 
and reasonable rates, fares, and charges.” Apparently this change is deemed 
necessary for consistency with the proposal to prohibit the Commission from 
prescribing maximum and minimum rates, etc. 

The same observations are applicable also to subsections (c) and (d). 

The word “personnel” in line 22 of page 18 should be “personal.” 

(e) The amendment proposed here is to section 216 (e), which defines our 
powers to prescribe rates, fares, and charges for motor common carriers. Our 
comments on section 7 (a) of H. R. 6141 are applicable also to section 11 (e), and 
for the reasons stated there we are not in favor of this amendment. 

At present by section 216 (e€) we are empowered to “establish through routes 
and joint rates, fares, charges, regulations, or practices, applicable to the trans- 
portation of passengers by common carriers by motor vehicle, or the maxima 
or minima, or maxima and minima, to be charged * * *” It is proposed to 
change this wording to “establish through routes and joint regulations or 
practices which when applied with joint rates, fares, or charges result in 
charges not less than just and reasonable minimum charges nor more than 
just and reasonable maximum charges, and just and reasonable minimum or 
maximum joint rates, fares, or charges applicable to the transportation of passen- 
gers by common carriers by motor vehicle * * *” 

The language above quoted from the proposed amendment is obscure and if 
enacted in its present form would cause trouble. At present the Commission 
has no power to establish through routes and joint rates applicable to the trans- 
portation of property by common carriers by motor vehicle and is opposed to such 
grant of power, but the proposed amendment seems susceptible of an interpreta- 
tion giving the Commission that authority. If such an interpretation is not 
intended, and it is decided to remove the Commission’s authority to prescribe 
maximum-and-minimum passenger fares, the following should be substituted for 
lines 21-24 of page 21 and lines 1 and 2 of page 22: “without a complaint, estab- 
lish through routes and just and reasonable minimum or maximum joint rates, 
fares, or charges applicable to the transportation of passengers by common 
carriers by motor vehicle over such routes, and the terms and conditions under 
which such through routes shall be operated.” 

We favor retention of the present wording of section 216 (e). 

(f) It is here proposed to amend section 216 (g) of the act, which pertains 
to the suspension of tariffs filed by motor common carriers. Our comments 
on section 7 (c) of H. R. 6141 are applicable to section 11 (f). The proviso in 
lines 6-9 on page 24 is unnecessary. 

(g) In this paragraph a minor verbal change is proposed in section 216 (h). 
We have no objection to this modification. 

(h) This proposal would repeal section 216 (i), which is the rule of rate- 
making for motor common carriers. Our comments on section 8 (1) and (2) are 
applicable to this provision. 


Contracts of motor contract carriers 


Some time ago we invited interested persons to submit comment and sugges- 
tions on the motor contract-carrier question as an aid to determining what 
recommendation we should make to the Congress regarding changes in the 
statute. Many persons urged that the act be amended to give to the Commission 
power to restrict to a specific number the contracts which a contract carrier 
may have at any time and the frequency with which they may be changed. Some 
would require specific approval by the Commission of each contract or would 
limit permits to authorizing transportation for specifically named shippers. The 
purpose of these recommendations was to prevent contract carriers from expand- 
ing their services to the extent that they become common carriers serving the 
general public. To the extent that contract carriers are limited to specialized 
and individualized services, the need for such restrictions is reduced. There is, 
however, need to make clear the limits of the service which a contract carrier 
may perform, including the number of shippers which may be served. Often 
the power to fix such limits may facilitate the issuance of permits. We, there- 
fore, suggest that the second sentence of section 209 (b) of the act be amended 
to read as follows: ; 

“The Commission shall specify in the permit the business of the contract 
carrier covered thereby and the scope thereof, and it shall attach to it at the time 
of issuance, and from time to time thereafter, such reasonable terms, conditions, 
and limitations, consistent with the character of the holder as a contract carrier, 
including terms, conditions, and limitations respecting the person or persons and 
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the number or class or classes thereof for which the contract carrier may per- 
form transportation service, as may be necessary to assure that the business is 
that of a contract carrier and within the scope of the permit, and to carry out 
with respect to the operations of such carrier the requirements established by 
the Commission under section 204 (a) (2) and (6): Provided, That, within the 
scope of the permit and any terms, conditions or limitations attached thereto, 
the carrier shall have the right to substitute or add to its equipment and facilities 
as the development of its business may require.” 


SECTION 12 


Section 12 (a) proposes to amend section 218 (a) of the act by striking out 
the word “minimum” in the second sentence, by striking the last four sentences 
and by adding the following: 

“No such contract carrier, unless otherwise provided by this part shall engage 
in the transportation of passengers or property in interstate or foreign commerce 
unless the rates, fares, and charges actually maintained and charged for such 
transportation by said carrier have been published, filed, and posted in accord- 
ance with the provisions of this part, or in the alternative, at the carrier’s 
option, unless the actual contract or contracts of such carrier covering such 
transportation have been published, filed and posted in lieu thereof, in accordance 
with such regulations as the Commission shall prescribe. In all other respects, 
every such carrier shall be subject to section 217.” 

The provision for the alternative publication, posting and filing of contracts 
would conflict with section 220 (a) of the act, which provides that the Com- 
mission may require contract carriers to file with it copies of their contracts but, 
“The Commission shall not, however, make public any contract, agreement, or 
arrangement between a contract carrier by motor vehicle and a shipper, or any 
of the terms of conditions thereof, except as a part of the record in a formal 
proceeding where it considers such action consistent with the public inter- 
eat: *,% 9” 

The proposed requirement that motor contract carriers publish and post the 
rates actually maintained and charged also is inconsistent with the quoted pro- 
vision of section 220 (a). Contract carriers do not have one set of rates which 
they charge all shippers. They are not prohibited from discriminating among 
shippers, and a contract carrier may charge different shippers different rates for 
identical services. In such a case, presumably the carrier would have to publish 
two or more sets of rates indicating in connection with each the shipper for 
whom the service is performed. If in such a situation the carrier is permitted 
to publish only one set of rates, presumably that would be the lowest. The result 
would be substantially the same as the present system of publishing the minimum 
rates actually maintained and charged. To identify different sets of rates as 
being for specified shippers would disclose at least some of the terms and condi- 
tions of the contract, which would be inconsistent with section 220 (a). 

In addition to the above, section 222 (e) now provides that it shall be unlawful 
for “any motor carrier” [which by section 203 (a) (16) discloses motor contract 
carriers] knowingly to disclose or permit to be acquired by any person other 
than the shipper of the consignee any information concerning the nature, kind, 
quantity, destination, ete., of any property tendered or delivered to such carrier 
for transportation, which may improperly disclose his business transactions to 
a competitor. The receipt of such information also is made unlawful. Both 
the publication and posting of contracts and the publication of actual rates, if 
the names of shippers are shown in connection therewith, would seem to be 
inconsistent with this provision. 

It is our opinion that no departure is warranted from the present policy of 
affording to shippers secrecy regarding their business transactions to the greatest 
extent possible. Contract carriers presently are required to publish and file, in 
schedules open to public inspection, the minimum rates which they are actually 
charging. The schedules also list the names of shippers with whom the carrier 
has contracts, but this listing is not connected with any rates. If any compet- 
ing carrier or shipper is of the opinion that the published minimum rates are 
below the level of reasonableness, they may challenge those rates in a complaint 
proceeding and the Commission may require them to be raised. The raising of 
the minimum rates will require the changing of any contract which provides 
rates below the prescribed minimum. If other contracts contain rates above this 
minimum, the complainant is not harmed. Under the present law, as well as 
under the proposed amendments, the Commission would have only minimum-rate 
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powers over contract carrier charges, and the publication of the minimum rates 
actually maintained and charged would seem sufficient without disclosing the 
business transactions of shippers. 

If the proposal to permit the filing of actual contracts in lieu of schedules is 
adopted, there would have to be a modification of section 218 (¢), which both as 
now worded and as proposed to be worded authorizes the Commission to suspend 
schedules but not contracts. 

We do not favor the amendment proposed in section 12 (a) of the bill. 

Section 12 (b) of the bill proposes to amend the rule of ratemaking for motor 
contract carriers stated in section 218 (b) of the act. The principal change is the 
substitution of “this Act” for “this part”. In some places, as in line 23 on page 
25, this is confusing. Only the provisions of part IT, by their terms, are applica- 
ble to motor contract carriers, and to say that contract carrier rates shall not 
be in contravention of any provision of “this Act”, makes the intention unclear. 
This change in line 7 on page 26 has the effect of relating contract carrier rates, 
not only to motor common carriers, but also to the rates of all other common 
carriers subject to the entire act, including the rates of freight forwarders. 

We have interpreted the present rate provisions in section 218 (b) as requiring 
the use of the contract carrier’s cost as the base in prescribing reasonable min- 
imum rates for motor contract carriers (New England M. Rate Bureau, Inc., v. 
Lewers and McCauley, 30 M. C. C. 651, 663). This frequently results in minimum 
rates for contract carriers lower than the reasonable minimum rates for motor 
common carriers. This results from the fact that motor contract carriers are 
permitted to transport but are not under a duty to do so and they may, therefore, 
pick and choose the most desirable and the most profitable traffic. Also they 
generally are assured of traffic without any substantial solicitation expense and 
they have the privilege of refusing to enter into a contract unless they can ar- 
range to have full loads in both directions. These reduced charges are one of 
the incentives to use of motor contract carriers instead of common carriers. 

There is considerable thought that, in order to protect the common Carriers 
and competing shippers who do not have contract carrier service, this rate ad- 
vantage should not be allowed. Some States have taken action with respect to 
this matter. In Stephenson v. Binford (287 U. 8S. 251), the Supreme Court 
upheld a Texas statute which required that the charges of contract earriers 
shall not be less than the charges of motor common carriers for the same service. 
See also General Mills v. Steele (154 F. 2d 367, 374-375). The imposition of such 
a requirement would remove the incentive to use motor contract carrier service 
because of lower rates and properly tend to restrict the use of contract carriage 
to those instances in which a specialized and individualized service is required. 
We therefore recommend that the following be substituted in lieu of the second 
sentence of section 218 (b), and that no further change be made in the subsec- 
tion: 

“No such minimum rates, fares, or charges which are lower than the rates, 
fares, or charges of competing common carriers subject to this Act, plus reason- 
able additional charges for any special services, privileges, or facilities fur- 
nished by the contract carrier by motor vehicle which are not furnished by the 
competing common carriers, shall be deemed to be reasonable unless the lower 
rate, fare, or charge of the contract carrier by motor vehicle will give no advan- 
tage or preference to such contract carrier in competition with any common 
carrier subject to this Act, will not prevent or endanger the maintenance of 
adequate and economical common carrier service, and otherwise will be con- 
aaa oe the public interest and the national transportation policy declared 
in this Act.” 

Section 12 (¢) of the bill proposes to amend the suspension provisions in 
section 218 (c) of the act which are applicable to contract carriers by motor 
vehicles. These changes are similar to the changes proposed with respect to 
section 15 (7) of the act by section 7 (c) of the bill, and the comment and recom- 
mendations with respect to that proposal are equally applicable to the proposed 
changes in section 218 (c). 


SECTION 18 


In this section it is proposed to amend section 302 (d) and (e) of the act, 
relating to definitions of common and contract carriers by water, in the same 
manner ag that proposed in section 10 of the bill with respect to common and 
contract carriers by motor vehicle. The principal effect of the enactment of 
section 13 would be to change the status of what are commonly known as tramp- 
ship operators. 
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Unlike water carriers which operate between fixed termini over regular 
routes and carry general cargo in large or small quantities for any shipper 
wishing to utilize their service, tramp-ship operators transport full cargoes of 
1 commodity or split cargoes consisting of not more than 2 or 3 commodities. 
As a general rule their traffic consists of low-grade commodities which move 
in large quantities at low rates. They maintain no terminals for the receipt 
and delivery of freight. Shippers generally provide the facilities for loading 
and unloading cargo. 

Tramp ships do not operate on fixed schedules but move from port to port 
where cargo may be available under special contracts. For the most part, 
arrangements for their service are made through brokers. Carriers of this type 
may serve the larger industries in the movement of raw materials, assuring 
such industries vessel space for an extended period or for a large volume, 

In our determination of “grandfather rights” of water carriers after the 
enactment of part III of the act, we held that the status of tramp-ship operators 
was that of contract carriers (American Range Lines, Inc., Contract Carrier 
Application, 260 I. C. C. 362). In the past tramp ships have principally been 
ocean carriers but have also had their counterpart in barge and towboat opera- 
tions on the inland waterways. Since World War II their number has de- 
creased in domestic transportation. At present of the approximate 300 water 
earriers holding operating authorities issued by this Commission, about 40 
hold permits as contract carriers, including those on inland waterways. A 
considerable number of these are inactive. 

It appears that under the proposed amendments in this section most holders 
of water-carrier permits would be required to elect to become common carriers 
or change their mode of operation and enter into bilateral contracts requiring 
specialized services. We are in doubt whether such a requirement would be in 
the public interest. In view of the difference between conditions in motor and 
water transportation affecting contract carriers we believe that there would 
be no harm in leaving the present definitions of common and contract carriers 
by water unchanged, whatever changes in the definitions of such carriers by 
motor vehicle may be found desirable. 

We are unable to recommend the enactment of section 13 on the basis of 


information now available. 
SECTION 14 


In this section it is proposed to repeal section 303 (b) of the act, the first 
sentence of which explains its purpose and reads as follows: 

“Nothing in this part shall apply to the transportation by a water carrier 
of commodities in bulk when the cargo space of the vessel in which such com- 
modities are transported is being used for the carrying of not more than three 
such commodities.” 

This exemption and others in part III leave the greater part of all domestic 
water transportation free from regulation. The most important of these is the 
bulk-commodity exemption. The public interest in stable, reasonable, and prop- 
erly regulated rates is disregarded in the complete absence of control over a 
large part of the bulk-carrying trade. 

As heretofore stated in our report of March 23, 1955, on S. 951, we favor the 


repeal of section 303 (b) as here proposed. 
SECTION 15 


The amendments proposed in this section are to section 305 of the act, per- 
taining to rates, etc., of common carriers by water. 

(a) and (b) The comments on section 3 of the bill are applicable here. 

(c) It is proposed to strike out the last sentence of section 305 (c), reading 
as follows: 

“Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed 
to constitute unjust discrimination, prejudice, or disadvantage, or on unfair 
ae destructive competitive practice, within the meaning of any provision of 
this Act.” 

This provision is substantially the same as that proposed in section 8 of the 
bill as the new section 15a (3) of the act. 
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SECTION 16 


The amendment to section 306 (e) of the act relating to water contract car- 
riers proposed in this section is substantially the same as that to section 218 (a) 
proposed in section 12 (a), relating to motor contract carriers, 

At present section 306 (e) requires water contract carriers to publish schedules 
of minimum rates or charges only, and this requirement is sufficient from a 
regulatory standpoint since the only duty imposed on such carriers is to observe 
reasonable minimum rates. It is not proposed to modify that requirement, but 
by the amendment proposed in section 16 water contract carriers would have to 
publish either the rates which they actually maintain or in the alternative at 
their option the contracts actually in force. 

This proposal apparently springs from a view that full publicity should be 
given to rates and charges of water contract carriers. It would create a conflict 
with the following sentence in section 313 (b), as to which no change is proposed : 

“The Commission shall not, however, make public any contract, charter, or 
agreement between a contract carrier by water and a shipper, or any of the 
terms or conditions thereof, except as a part of the record in a formal pro- 
eeeding where it considers such action consistent with the public interest: * * *” 

If the proposal to permit the filing of actual contracts in lieu of schedules is 
adopted, there would have to be modification of section 307 (g), which both as 
now worded and as proposed to be worded authorizes the Commission to suspend 
schedules but not contracts. 

We are not in favor of the enactment of section 16. 


SECTION 17 


The amendments proposed in this section are to section 307 of the act, “Com- 
mission’s authority over rates, and so forth,” pertaining to water carriers. 

(a) The comments on section 7 (a) of the bill are applicable here, 

(b) The comments on section 11 (g) of the bill are applicable here. 

(c) The proposal here is to make important amendments to section 307 (4d) 
which authorizes the Commission to establish through routes and joint rates to 
which common carriers by water are parties. At present the Commission may 
prescribe the precise joint rates, the maximum or minimum rates, or the maxi- 
mum and minimum rates. Consistently with one of the main objectives of 
H. R. 6141 it is-proposed to restrict the power to the establishment of maximum 
or minimum joint rates. 

In cases involving rail-water rates arising under this section there is likely 
to be a difference of opinion between the water lines and the rail lines as to the 
measure of the prescribed joint rates. In order to permit a decision which 
completely settles the controversy it is desirable that the present wording be 
retained. However, if the existing power is restricted, the proposed wording 
is somewhat unwieldy. As a substitute for lines 21 to 25 on page 32 and lines 
1 to 3 on page 33 we recommend the following: 

“initiative without a complaint, establish through routes, joint classifications, 
and joint maximum or minimum rates, fares, or charges, applicable to the trans- 
portation of passengers or property by common carriers by water, or by such 
earriers and carriers by railroad, and the divisions.” 

It is proposed to omit the following sentence now included in section 307 (d) : 

“In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall prescribe such reasonable differentials as it may 
find to be justified between all-rail rates and the joint rates in connection with 
such common carrier by water.” 

This sentence was enacted in 1940, and we advised the Congress at that time 
that it was unnecessary but otherwise unobjectionable. 

It is proposed to modify the last sentence in 307 (d) to read: 

“No existing through route shall be canceled except by agreement of all 
earriers whose lines are embraced therein unless the Commission shall, upon 
application and after hearing, find that cancellation is consistent with the public 
interest without regard to the provisions of paragraph (4) of section 15, and 
the burden of proof shall be upon the carrier or carriers to show that the can- 
cellation is consistent with such public interest.” 

This wording would omit the words “proposing such cancellation” which now 
follow “carrier or carriers.” Since there may be a difference of opinion among 
the carriers on this point, this omission is unwise. 
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(d) This proposal to repeal section 307 (f) of the act, the rule of ratemaking 
for common earriers by water, is subject to the same criticism as section 8 (1) 
of the bill. We are opposed to this repeal. 

(e) Our discussion of section 7 (c) of the bill applies equally to the pro- 
posed amendment of section 307 (g) relating to suspension of tariffs of com- 
mon carriers by water. Furthermore, if section 307 (g) is amended, the proviso, 
beginning with the word “Provided” and ending with “1940”, should be omitted. 

(f) It is here proposed to make certain changes in section 307 (h) of the act, 
which pertains to the prescription of minimum rates for contract carriers by 
water. 

At present in passing upon such rates the Commission is required to consider 
whether the rates in issue are in contravention of ‘any provision of this part” 
{III}. It is proposed to substitute “Act” for “part”, and the effect would be to 
enlarge the possibilities of attacking such rates. The Commission would also 
be required to fix rates which “shall give no advantage or preference to any 
such [contract] carrier in competition with any common carrier subject to this 
Act.” As 307 (h) is now worded the competition so to be considered is that of 
common carriers subject to part III, i. e., water common carriers. The proposed 
amendment would therefore broaden section 307 (h) considerably. 

This section now requires the Commission to consider the effect of the rates 
“upon the movement of traffic by such [water contract] carriers.” The proposal 
is to remove this requirement. 

Elsewhere we have pointed out that there are comparatively few water con- 
tract carriers now in operation and that many of them are tramp ships. The 
amendments proposed in section 17 (f) would have a tendency to restrict the 
activities of such carriers, and the question presented is one of policy for the 
Congress. Upon the basis of presently available information we are not now 
prepared to recommend the enactment of section 17 (f). 

(g) Our comments on section 17 (e) are applicable here. 


SECTION 18 


This section is intended to protect the rights of water carriers which would 
be affected by the repeal of the bulk-commodities exemption proposed in section 
14 of the bill. Such protection is desirable, and section 18 is adequately worded 


for that purpose. 
SECTION 19 


In this section it is proposed to amend section 402 (c) of the act, which pro- 
vides that— 

“The provisions of this part [IV (relating to freight forwarders)] shall not 
be construed to apply (1) to the operations of a shipper, or a group or associa- 
tion of shippers, in consolidating or distributing freight for themselves or for 
the members thereof, on a nonprofit basis, for the purpose of securing the bene- 
fits of carload, truckload, or other volume rates, or (2) to the operations of a 
warehouseman or other shippers’ agent, in consolidating or distributing pool cars, 
whose services and responsibilities to shippers in connection with such operations 
are confined to the terminal area in which such operations are performed.” 

In our annual reports for the past several years we have criticized this exemp- 
pene our comments at page 126 of our last annual report (1954) being as 
ollows: 

“To an increasing extent, complaints were received from freight forwarders 
relative to the operations by self-styled shippers’ associations. Shippers become 
members of these so-called associations merely by turning over to them freight 
for transportation, by signing applications for membership, and by paying a 
nominal sum as an extrance fee. In many cases the associations are operated 
by individuals who are traffic or rate experts, and their duties consist of assem- 
bling and distributing freight and arranging transportation in quantity lots at 
carload and truckload rates. The arranging of transportation for account of 
shippers of merchandise freight in cities particularly in eastern, central, and 
southern territories by these associations is increasing, and large amounts of 
freight which would otherwise move in the service of authorized freight for- 
warders is now being transported in the services of these associations. Gen- 
erally, the transportation price of the freight is the carload or truckload rate 
plus terminal, assembly, and distribution charges. The final total price is 
usually below the transportation charges of the freight forwarders. In view of 
the interpretation of section 402 (c) in Pacific Coast Wholesalers’ Assn. v. 
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United States (81 F. Supp. 99), and affirmed by the Supreme Court (338 U. S. 
689), we have not been able to make any progress in dealing with these activities.” 

For the reasons above indicated we have recommended that section 402 (c) 
be amended to make the exemption of shippers’ associations and shippers’ 
agents revocable by this Commission where it is found that the operation under 
consideration is not that of a bona fide association or agent as defined in that 
section. Section 19 of H. R. 6141 would carry out that recommendation and we 
are therefore in favor of its enactment. 


SECTION 20 


In this section it is proposed to make changes of a formal nature in section 
404 (a) of the act. Our comments on section 3 of the bill are applicable to these. 


SECTION 21 


In this section various amendments are proposed to section 406 of the act, 
pertaining to the Commission’s authority over rates and practices of freight 
forwarders. 

(a) The comments on section 7 (a) of the bill are applicable here. 

(b) The comments on section 11 (g) of the bill are applicable here. 

(c) The comments on section 8 of the bill are applicable here. 

(d) The comments on section 7 (c) of the bill are applicable here. 

Editorially, it appears that the word “wherever” in line 24, page 44, of the 
bill should be changed to ‘‘whenever.” 

(e) The comments on section 5 (b) of the bill are applicable here. 


SECTION 22 


If section 303 (b) of the Interstate Commerce Act is repealed, as proposed in 
H. R. 6141, it would be necessary also to make the change in section 418 proposed 


in this section. 
SECTION 23 


We have no criticism of the proposed amendment of section 321 of the Trans- 
portation Act of 1940, but doubt the necessity of the substitution of “tariff” for 
“commercial” as well as the saving clause proposed in section 23 (b). 


SECTION 24 


This section would provide grandfather clauses for contract carriers either 
by motor vehicle or by water whose operations would be affected by the proposed 
changes in definitions applicable to those carriers. We have recommended 
against the enactment of section 13, and if that recommendation is followed, 
it will be unnecessary to consider the effect of section 24 on water contract car- 
riers. However, if section 13 is enacted, we agree that the inclusion of such 
carriers in section 24 would be proper. We shall not discuss this section from 
the standpoint of water carriers. 

Paragraph (a) of section 24 would provide that any person holding a permit 
to operate as a contract carrier by motor vehicle when this section takes effect 
mmay elect either to continue to operate as a contract carrier under the revised 
definition in this bill or to become a common carrier by motor vehicle. In the 
event that contract carrier elected to become a common carrier, the Commission 
would be required to determine, after reasonable opportunity for hearing, the 
character of operations “authorized by each such permit, and shall, after giving 
due consideration to the statement of election filed by each such carrier as 
required by this section, and without further proceedings, issue to the carrier 
a confirmed or amended permit, or a certificate of public convenience and neces- 
sity, whichever is appropriate, authorizing the continuance of such operations 
in conformity with the amended definitions hereof.” 

We understand the object of this subsection is to allow each contract carrier 
to continue the operations heretofore authorized by its permit and, if those 
operations exceeded those permitted under the revised definition of a contract 
carrier, a certificate could be issued in lieu of the permit. The provision would 
not allow any contract carrier, merely upon his election, to become a common 
carrier, A certificate could be issued in lieu of the held permit only if that were 
necessary to preserve the rights of the contract carrier to continue the opera- 
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tions authorized by its permit. Holders of permits which authorize only the 
type of operations described in the amended definition of a contract carrier 
would not receive certificates but would continue their operations under permits. 
Where the issuance of a certificate was necessary to allow the permit holder 
to continue the operations authorized by the permit, the carrier obviously would 
be authorized to conduct operations in a manner not heretofore authorized, 
but we understand that this provision is intended to authorize the issuance of 
certificates under those circumstances without proof of public convenience and 
necessity. ; 

We are of the opinion that the provisions of section 24 (a) are appropriate. 
A possible alternative approach would be to provide for the issuance of a cer- 
tificate or a permit authorizing the continuance of the operations conducted 
under the permit rather than the operations authorized by the permit. Hach 
of these plans has merits. There are permits under which the greatest possi- 
ble operations are not being conducted, but the potential right exists, and we 
are willing that the authority to be issued be based upon the existing rights 
as stated in the permit rather than upon the actual operations conducted by 
the carriers. 

There are outstanding 2,645 motor-carrier permits authorizing the transporta- 
tion of property and 18 motor-carrier permits authorizing the transportation 
of passengers. The effect of this bill would be to place upon the Commission 
the burden of possibly 2,663 proceedings in which the parties are entitled to a 
hearing, in addition to the normal load of proceedings. Additional appropria- 
tions would be absolutely necessary to enable the Commission to employ addi- 
tional personnel to handle this increase in workload. 

Paragraph (b) of section 24 of the bill would provide that any person en- 
gaged in transportation as a private carrier by motor vehicle when this section 
takes effect, but which becomes subject to part II of the act because of the 
amendments herein, shall be issued a certificate or a permit authorizing the con- 
tinuance of such operations. 

We have previously expressed the opinion that the amendment to the private- 
carrier definition in section 203 (a) (17) proposed in section 10 of the bill would 
not result in any private carrier becoming a common or a contract carrier. 
Based upon that proposed amendment we are of the opinion that this subsec- 
tion will serve no purpose. We, however, recommended that certain provisions 
be added as section 203 (c) of the act. It will be necessary, therefore, to con- 
sider whether the addition of those provisions change the existing law in such 
a way that persons heretofore lawfully operating as private carrier now will 
be common or contract motor carriers under part II of the act. Those provi- 
sions were intended to facilitate proof where persons, under the guise of op 
erating as private carriers or by pretending not to be carriers, actually are 
transporting for compensation. We did not intend them to have that meaning 
and do not believe that the suggested language will have the effect of changing 
to a carrier for hire any person who was lawfully operating as other than a 
carrier for hire. It is, therefore, our opinion that section 24 (b) would not 
serve any good purpose but would cause the filing of thousands of applications 
by persons who have no rights to protect and who, if a certificate or permit 
were issued, would have to abandon the enterprise they are conducting and in- 
stitute an entirely new operation if the certificate or permit is used. We recom- 
mend that section 24 (b) of the bill not be enacted. 


SECTION 25 

This section is as follows: 

“Outstanding effective orders prescribing minimum, maximum, or maximum- 
and-minimum rates, fares, or charges, or issued under section 4 of the Interstate 
Commerce Act, as amended, prior to its amendment by this Act, shall not have 
any force and effect with respect to rates, fares, or charges filed one hundred 
and eighty days after the enactment hereof.” 

If this provision were to be enacted, it would have drastic effects. At present 
under section 15 (2) of the act— 

“Except as otherwise provided in this part, all orders of the Commission, other 
than orders for the payment of money, shall take effect within such reasonable 
time, not less than thirty days, and shall continue in force until its further order, 
or for a specified period of time, according as shall be prescribed in the order, 
unless the same shall be suspended or set aside by a court of competent 
jurisdiction.” 
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Since the foregoing provision became effective in 1920 it has been the practice 
of the Commission to specify in its rate orders that they shall continue in effect 
until the further order of the Commission. However, a continuous check of the 
older orders is carried on with a view to vacating those which have become 
obsolete. 

Under section 25 of H. R. 6141, all outstanding orders, including those of both 
recent and remote dates, would automatically expire upon the publication and 
filing of such rates as carriers might choose to establish in lieu of those required 
by existing orders. The new rates would, of course, be subject to the proposed 
limited suspension powers or attack on complaint, the decision on which would be 
governed by the new rules of ratemaking proposed in H. R, 6141. 

Similarly, if carriers subject to section 4 were to publish rates in lieu of those 
subject to outstanding orders issued under that section such orders would there- 
upon become nugatory. The carriers would, of course, lose the benefit of the 
protection afforded by those orders. 

Section 25 apparently would tend to throw a heavy burden of litigation on the 
earriers and shippers, as well as the Commission. Outstanding orders in many 
instances require the maintenance of numerous rate adjustments which have 
been established after exhaustive proceedings before the Commission, the most 
notable example being the uniform class-rate system in effect throughout the 
country east of the Rocky Mountains, The enactment of section 25 would enable 
the rail carriers, if they so desired, to substitute a completely new system, subject 
to the limited suspension period of 3 months, which would be wholly inadequate 
for consideration of the substitute. The present system was arrived at in the 
light of facts presented to the Commission by the railroads, shippers, and others 
in the expectation that the result would have some degree of permanence and 
would not be changed until a clear need for modification appeared. 

The legislative policy of the Congress has always been understood to be one of 
reluctance to pass laws having retroactive effect in the absence of strong reasons 
therefor. We believe that no such reasons exist in the present instance and are 
therefore opposed to the enactment of section 25, 


SECTION 26 


No comments on this section are necessary. 


INTERSTATE COMMERCE COMMISSION, 
Washington, March 16, 1955. 
Hon J. Percy Priest, 
Chairman, Committce on Interstate and Foreign Commerce, 
House of Representatives, Wushington, D. C. 

Deak CHAIRMAN Priest: Your letter of February 3, 1955, requesting a report 
and comment on a bill, H. R. 525, introduced by Congressman Hinshaw, to amend 
section 22 of the Interstate Commerce Act, as amended, and for other purposes, 
has been given careful consideration by the Commission, and I am authorized 
to submit the following comments; 

Section 22 of the act now permits “the carriage, storage, or handling of prop- 
erty free or at reduced rates for the United States, State, or municipal gov- 
ernments,” or for certain charitable purposes, and allows “the transportation 
of persons for the United States Government free or at reduced rates.’ The 
section also permits the issuance of mileage, excursion, or commutation tickets 
and provides for giving reduced rates to specified persons connected with re- 
ligious, charitable, or governmental organizations, as well as armed services 
personnel, free carriage to their own employees by railroads, ete. The pro- 
visions of section 22 are made applicable to motor common carriers by section 
217 (b), to water common carriers by section 306 (c), and to freight forwarders, 
as to transportation or service in the case of property, by section 405 (c). 

H. K. 525 proposes to amend section 22 by striking from the first clause of 
the first sentence thereof the words “for the United States, State, or municipal 
governments, or” and the words “or the transportation of persons for the United 
States Government free or at reduced rates,”. If enacted, the bill would, in 
effect, eliminate the granting of reduced rates for transportation of Government 
property or personnel, except in certain minor respects such as armed service 
personnel traveling while on furlough. 
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Section 22, so far as it applies to Government traffic, has been in the act 
substantially as it now stands since 1887. A slight change was made in 1889, and 
other subjects have been added to the section since that time. .At the time 
the original act was passed, the Government was a comparatively small shipper 
and small user of the passenger facilities of the carriers. In recent years, 
however, Government use of freight and passenger facilities has increased 
enormously. During World War II, the Government was by far the largest 
single shipper of freight and the largest user of passenger service in the United 
States. The same is probably true today. 

For many years the Government also had the benefit of land-grant rates, 
which undoubtedly limited the use of section 22. The section was utilized, 
however, by many carriers forming competitive routes in order to meet the 
rates available to the Government under the land-grant privileges. With the 
repeal of the land-grant statute in 1945, section 22 became the main vehicle 
through which special rates are obtained by the Government. 

The national transportation policy has among its objectives to “foster sound 
economic conditions in transportation” and to encourage the maintenance of 
reasonable charges without “unfair or destructive competitive practices.” Some 
present: practices under section 22 seem to us to be not in furtherance of those 
objectives. 

For example, at the hearing held in 1950, pursuant to Senate Resolution 50, 
the executive secretary of what is now the Movers’ Conference of America testi- 
fied that it was originally contemplated that the section 22 privilege of trans- 
porting at free or reduced rates was to be used only in the case of a public 
catastrophe, such as a flood or drought, or where the volume of tonnage justified 
an appropriate reduction from filed tariff rates, but that the privilege has de- 
generated into an abuse by which the Government demands savings produced 
by cuthroat competition between the carriers. He stated that the Army has re- 
ceived as many as 30 bids or quotations for the transportation of a single lot, 
not a load, of household goods for 1 of its personnel, and that such quotations 
averaged 35 percent and sometimes were as great as 50 percent under the law- 
fully filed tariff rates. He contended that any resultant economy is purely 
illusory in view of the cost of red tape involved in such a procedure and the 
poor and irresponsible service which must necessarily follow a condition where 
the contract for carriage is not representative of its true cost. He admitted 
that at least half the fault rests with the carriers who participate in such un- 
sound bidding or quoting for Government traffic, but that human nature being 
what it is, the unsound economic results of such system are inevitable. (See 
printed hearings, pp. 887-890.) 

The situation also seems to have had a detrimental effect on the Government 
departments involved. At the present time, section 22 quotations are not re- 
quired to be filed with this Commission, and it is our understanding that such 
quotations or bids are filed with the Defense Department in extremely large 
numbers. Procurement officers, desirous of obtaining the cheapest transporta- 
tion, have felt obliged to spend inordinate amounts of time examining bids for 
even the most inconsequential movement. 

The Commission is now giving consideration to a rule which would require 
the filing with the Commission of quotations to the Government under section 22 
in Be parte No. 192, Reduced Rates Under Section 22—Special Filing Rule. 

Although we are in accord with the general theory that the Government should 
pay the full tariff rates on property transported by it, the same as any other 
shipper, we do not believe that complete elimination of the section 22 privilege 
as to Government transportation would be equitable or in the interest of the 
national defense. In war or threatened war, there are required by the Gov- 
ernment a great many freight movements of commodities as to which there are 
no published rates or over routes and between points as to which frequently no 
reasonable rates apply. Often it is wholly unlikely that any commercial demand 
for the use of such routes, or in some cases for transit, storage, or other serv- 
ices, exists or ever will exist. There is also the obvious necessity, in emergencies, 
for arrangements under which the secrecy of movements could be preserved. 

Instead of making section 22 completely unavailable to the Government, as 
proposed by H. R. 525, we suggest steps short of outright repeal of the privilege 
to correct the undesirable situations which seem to have developed. As in- 
dicated above, we would support elimination of the section 22 privilege with 
respect to household goods shipped by the Government. We would also favor, 
as recommended in the Commission’s annual reports for the past several years, 
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a bill which would make section 22 contracts binding on both parties, in the 
absence of fraud or clear error. We believe such amendments would, to a great 
extent, remove the causes of much of the present criticism of practices under 
this section. 

Three members of the Commission favor the enactment of H. R. 525. One 
of the members of the Commission is setting forth his views in a separate 
statement. 

We do not recommend the enactment of H. R. 525 at this time. 

Respectfully submitted. 

RicHarp F. MITCHELL, 
Chairman. 


COMMISSIONER CROSS’ SEPARATE VIEWS 


This bill, in my judgment, does not provide a complete solution with respect to 
free transportation or reduced rates for governmental bodies. In addition to 
these exemptions, there are other exceptions written into the act which, when 
computed together, allow too many preferential and free riders. These burdens 
upon carriers are emphasized now that passenger deficits have amounted to such 
staggering proportions. I believe that a full study of the section 22 exemptions 
should be made to enable the Congress to approach the situation objectively, 
rather than merely to rescind the reduced rates provision as to the United States, 
State, and municipal governments as proposed in this bill. This matter is of 
magnitude and, in my opinion, fully warrants a thorough study by Congress as to 
the present day needs respecting the furnishing of transportation free or at 
reduced rates. Except in the case of war or any other national emergency the 
United States, State, or municipal governments should not be accorded reduced 
rates. It is reasonable to asSume that the differences between the published 
tariff rates and such reduced rates in a large measure must be passed on to the 
shippers of commercial traffic or the users of passenger service. In view of the 
necessity of maintaining relatively high rates in order to provide adequate reve- 
nues for the carriers, I believe the national transportation policy would warrant 
the restriction of reduced rates to these agencies only during a period of national 
emergency. Furthermore, rates agreed upon under section 22 should be binding 
on both parties, in the absence of fraud or clear error. 

I also call attention to section 1 (7) of the act which relates to free passes and 


free transportation. 
Hue W. Cross. 


(Norze.—The following recommendation for ene was intro- 
I 


duced as H. R. 6208 and is submitted as the Commission’s report 


thereon :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, May 3, 1955: 
Hon. J. Peroy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear CHAIRMAN PRrest: I am submitting herewith for your consideration 20 
copies of a draft of bill to amend section 4 of the Interstate Commerce Act, 
together with a statement of justification of the bill. 

After an intensive review of the operation of the fourth section of the act, with 
particular reference to its impact on the work of the Commission and the rate- 
making function of the rail carriers, the Commission has come to the definite 
conclusion that this section should be amended so as to eliminate therefrom all 
unnecessary refinements of the long- and short-haul principle, but at the same time 
retain the central objective of the fourth section, i. e., departures from the long- 
and short-haul principle over direct routes. 

The Commission would be very grateful for your assistance in introducing the 
bill and giving it early consideration. 

With kindest regards, I remain, 

Sincerely, 
Rriowarp F. MircHe.y., Chairman. 


Enclosures. 
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JUSTIFICATION 


The attached draft of proposed bill is intended te amend section 4 (1) of the 
Interstate Commerce Act so as to remove therefrom all unnecessary and unduly 
burdensome refinements of the long- and short-haul principle, which principle was 
originally designed to prevent the specific discriminatory practice of charging 
more for a shorter than for a longer haul. That principle is still valid today. 

Section 4 (1) of the act now prohibits any common carrier subject toe part I or 
part III thereof from charging or receiving any greater compensation for the 
transportation of passengers, or like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or from charging any greater compen- 
sation as a through rate than the aggregate of the intermediate rates subject to 
the provisions of part I or III. It further provides that upon application the 
Commission may, in special cases, after investigation, authorize such carriers to 
charge less for the longer than for the shorter distances, and that the Commission 
may from time to time preseribe the extent to which such designated carrier may 
be relieved from the operation of the section, except that in exercising such 
authority the Commission shall not permit the establishment of any charge to or 
from the more distant point that is not reasonably compensatory for the service 
performed. 

The proposed amendment is specifically designed to make the fourth section 
self-operating with respect to the right of a circuitous route to meet the rate or 
rates legally established between competitive points over the more direct routes. 
No further authorization from the Commission would be required other than the 
standards laid down by other sections of the act, Asan incident of this suggested 
change we are proposing to remove from section 4 the so-called reasonably 
compensatory provision. This, in our opinion, would eliminate from section 4 all 
of the unnecessary refinements of the long- and short-haul principle. would termi- 
nate our responsibility with respect to fourth section departures over circuitous 
routes, and would limit our jurisdiction to authorizations of relief over direct 
routes, upon application and after investigation, where special justification for 
such relief is shown. 

Experience has demonstrated that the public interest is not being served by the 
imposition of the restrictions in question. The history of their administration 
has proved them to be excessively burdensome to all concerned. Together they 
have resulted in disproportionate expenditures of time, labor, and funds by both 
the carriers and the Commission in comparison with the relatively small benefits 
derived. Moreover, almost all of the dissatisfaction with section 4, which is 
expressed periodically by carriers and shippers alike, appears to stem from the 
same burdensome provisions. 

Section 4 has been highly controversial since its inception both as to its sub- 
stantive provisions and as to the manner and extent of its administration. In 
implementing this section the Commission initially adopted a vigorous policy, but 
due to the early attitude of the courts, especially the narrow interpretation given 
the words “under substantially similar circumstances and conditions” (which 
were contained in the original act) in J. C. C. v. Alabama Midland Ry. Co. (168 
U.S. 144 (1897) ), the Commission was compelled to abandon at least temporarily, 
its forceful approach. 

The enactment of the Mann-Elkins Act, June 8, 1910, however, gave new life 
to the section by eliminating the phrase “under substantially similar circum- 
stances and conditions,” and, as set forth in that act, section 4 appeared to contain 
all the essentials necessary for effective and efficient administration. The Trans- 
portation Act of 1920, however, added two refinements; viz, the “reasonably com- 
pensatory” provision and the so-called equidistant provision which proved to be 
troublesome. The latter provision was repealed by the Transportation Act of 
1940, at which time the “reasonably compensatory” provision did not appear to 
be quite so objectionable by comparision. In retrospect, however, it is now 
equally clear that the carriers should not be required to secure our permission for 
the publication of rates over circuitous routes equivalent to the going rates over 
direct routes when in their managerial discretion such rates are necessary be- 
cause of competitive factors. 

The Commission is now firmly of the view that the “reasonably compensatory” 
provision no longer serves any useful purpose, and that it may well be eliminated 
from section 4 without jeopardizing the publie interest. And, in this connec- 
tion, we wish to point out that under other sections of the act the Commission 
is constantly seeking assurance that all rates subject to its jurisdiction, including 
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those published under section 4, are not unjust or unreasonable, unjustly dis- 
criminatory, nor unduly prejudicial or preferential. For this reason we do not 
believe that the proposed amendment would detract substantially from our juris- 
diction, but would, on the other hand, allow us greater discretion in the admin- 
istration of this section, which should inure to the benefit of the carriers and 
the public as well. 

It is our view that the central principle of the fourth section, i. e., control of 
departures from the long- and short-haul principle over the direct routes—is 
sound and should be retained, and that enactment of the proposed amendment 
would serve to streamline section 4. It would likewise enhance our administra- 
tive effectiveness and relieve the carriers of an unnecessary burden. 


INTERSTATE COMMERCE COMMISSION, 
Washington, May 3, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CHAIRMAN Priest: Your letter of February 10, 1956, addressed to the 
chairman of the Commission and requesting a report and comments on a bill, 
H. R. 9177, introduced by Congressman Hinshaw, to amend section 405 (a), part 
IV, of the Interstate Commerce Act, has been referred to our Committee on 
Legislation. After careful consideration by that Committee, I am authorized 
to submit the following comments in its behalf: 

Section 405 (a) of the Interstate Commerce Act, which H. R. 9177 would 
amend, provides, in general, that freight forwarders shall file with this Com- 
mission tariffs showing rates, charges, rules and regulations with respect to 
the transportation service subject to the act. Bvery forwarder subject to the 
Commission’s Jurisdiction should, therefore, have on file tariffs showing the rates 
and charges for all services covered by its permit. The proposed measure would 
amend this section by adding a proviso to paragraph (a) to the effect that a 
forwarder shall not be required to publish tariffs stating rates and charges to and 
from points or places at which the forwarder has no agent. 

Under section 404 (a) of the act, it is the duty of every freight forwarder to 
provide and furnish, upon reasonable request therefor, the service covered by 
its permit, and to establish, observe, and enforce just and reasonable rates and 
charges for that service. A forwarder, however, could not very well provide 
such service upon reasonable request unless it has on file with the Commission 
tariffs containing rates and charges for the service, since under the provisions 
of section 405 (e) a forwarder is prohibited from engaging in service subject 
to the act unless the rates and charges for such service have been filed and 
published. We also wish to point out that section 405 (a) requires 30 days’ 
notice for the establishment of rates and charges. 

If H. R. 9177 were enacted, it would relieve the forwarder, in its discretion, 
from publishing rates and charges from and to certain points covered by its 
permit, solely on the basis of whether or not it has an agent at such points. 
Thus, a forwarder could curtail or extend its service at will, within the scope 
of its operating authority, merely by discontinuing or creating an agency. If, 
for example, a forwarder uses a motor carrier as its agent to serve certain 
points, it could discontinue that agency by canceling its arrangements with the 
motor carrier. The forwarder would thereby be relieved under the proposed 
amendment of the duty of publishing rates to and from those points, and also 
of the obligation of serving the points involved, notwithstanding that they are 
covered by its operating authority and that it has a duty under section 404 (a) 
to provide service upon reasonable request. 

We do not believe that it would be in the public interest to leave to the dis- 
cretion of the freight forwarder the extent to which it would choose to exercise 
the authority granted to it by the Commission. If forwarders were permitted 
to shift their service at will in such manner, shippers could never be certain as 
to what services would be available to them. The establishment of rates and 
the performance of services to or from some, but not all, of the points within 
the scope of the forwarder’s permit could also result in prejudices or preferences 
which are forbidden by section 404 (b) of the act. If a forwarder does not 
wish to render service to and from all of the points covered by its operating 
authority, it should request that its permit be restricted accordingly. 

It is not clear from the proposed measure what is intended by the term “agent.” 
Freight forwarders do not as a rule use their own employees as agents except, 
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possibly, at certain assembling or break-bulk points. They usually serve off- 
line points through the use of motor carriers, sometimes under contracts author- 
ized by section 409 of the act. In many instances, however, the motor carrier 
itself does not maintain an agent or an office at the individual cities or towns, 
but serves them by having the truck driver stop at the shippers’ and consignees’ 
places of business to pick up or deliver freight moving in forwarder service. It 
would be difficult under these circumstances to determine whether or not a 
forwarder has an agent at a given point. 

For the reasons hereinabove stated, we do not believe that enactment of H. R. 
9177 would be in the public interest, and therefore recommend against its 
adoption. ‘ 


Respectfully submitted. 
ANTHONY ARPATIA, 


Chairman, Committee on Legislation. 
J. M. JoHNSON. 
Owen CLARKE. 


INTERSTATE COMMERCE COMMISSION, 
Washington, April 23, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CHAIRMAN Priest: Your letter of March 1, 1956, addressed to the Chair- 
man of the Commission and requesting a report and comments on a bill, H. R. 
9548, introduced by Congressman Harris, to amend section 409 of the Interstate 
Commerce Act, as amended, to authorize contracts between freight forwarders 
and railroads for the movement of trailers on flatcars, has been referred to our 
Committee on Legislation. After careful consideration by that committee, I am 
authorized to submit the following comments in its behalf: 

H. R. 9548 would amend subsection 409 (a) of the Interstate Commerce Act 
by inserting therein after “(a)”, the figure ‘“‘(1)’’, and by adding thereto a new 
paragraph “(2).” The proposed new paragraph would authorize freight for- 
warders and common carriers by railroad, subject to certain conditions and lim- 
itations, to enter into contracts governing the utilization by such freight for- 
warders of the services and instrumentalities of such railroad common carriers 
and the compensation to be paid therefor for line-haul movement of freight 
loaded in or on trailers or other containers and transported on railroad cars 
suitable for such use. 

For many years freight-forwarder operations were confined almost exclusivel, 
to service between concentration and break-bulk points, and consolidated ship- 
ments were moved in full carloads by rail carriers. The compensation received 
by the forwarder for this service usually was the margin of difference between 
the established less-than-carload rate and the carioad rate. By the use of 
through carloads they provided a more expeditious service than the railroads 
on less-than-carload freight. About 30 years ago freight forwarders began to 
expand their services by employing motor common carriers to gather and dis- 
tribute shipments in wide areas surrounding their concentration and break- 
bulk points. At the same time the forwarder began to use motor carriers for 
some of its terminal-to-terminal movements in truckload lots. In this case, the 
forwarder’s compensation is, generally, the difference between the established 
freight-forwarder rate, which usually parallels the less-than-truckload rate, 
and the purchase price of the combined transportation services performed by 
the underlying motor and rail transportation services. For some years freight 
forwarders have competed with motor carriers, particularly in connection with 
shipments moving to and from outlying areas, 

From the beginning the forwarder made arrangements, by contract, for the 
services of motor carriers, and thereunder the compensation paid for such services 
has always been less than the charges of the motor carriers to shippers generally. 
Under the present provisions of section 409, forwarders are authorized to continue 
such arrangements with motor carriers on a contractual basis, except that in the 
case of line-haul transportation between concentration and break-bulk points in 
truckload lots where such line-haul transportation is for a total distance of 450 
highway-miles or more, the statute specifically provides that the contracts shall 
not permit payment to motor carriers of compensation which is lower than their 
established tariff rates and charges. 
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In connection with the growth of trailer-on-rail-flatcar service, motor carriers 
have established class and commodity rate tariffs in which they reserve the 
right to substitute trailer-on-flatcar service for highway transportation. Such 
rates are applicable to the movement of freight under the plan whereby (1) the 
motor carrier originates and terminates the traffic, substituting trailer-on-flatcar 
service for motor-carrier highway service between terminals, and (2) the motor 
-arrier issues the bill of lading covering the through movement. 

A number of railroads have joined with motor carriers in the substituted-service 
plan and have entered inte arrangements with motor carriers in which partici- 
pating rail and motor carriers ‘‘divide” the applicable so-called joint rate and 
transportation charges. Under such arrangements the railroads receive for their 
trailer-on-flatcar services compensation, sometimes called divisions, which is less 
than their own tariff rates. Under this plan of through transportation the 
motor carrier has been referred to by the Commission as a connecting carrier. 
See Movement of Highway Trailers by Rail (293 I. C. C. 98). 

Because the concept of freight forwarding is to provide a complete transporta- 
tion service from point of origin to ultimate-destination, the forwarder, although 
designated by statute as a common carrier, may not enter into the establishment of 
joint rates with railroads or other common carriers or arrange divisions therewith. 
Movement of Highway Trailers by Rail, supra. Therefore, unlike motor carriers, 
in moving their shipments the forwarders have always paid the railroads, and 
must continue to pay under the present law, their published tariff rates. The 
railroad-rate structure had been suitable to this method of operation by reason 
of the publication of all-commodity freight rates or other volume rates applicable 
to various commodities. However, with the advent of trailer-on-flatcar service it 
appears that freight forwarders will be unable to serve their patrons in extensive 
areas surrounding concentration and break-bulk points on a competitive basis with 
motor common carriers. Thus by economic necessity forwarders may be -com- 
pelled to confine future service on freight to areas close to concentration and 
break-bulk points. 

In order to utilize trailer-on-flatear service between concentration and break- 
bulk points the forwarder must perform the functions of gathering and distribut- 
ing individual shipments and issue bills of lading covering each shipment han- 
dled. These functions, as observed above, are substantially the same as those 
engaged in by motor carriers which participate in joint rates and divisional 
arrangements with railroads respecting their trailer-on-flatcar services. In this 
connection, the Commission, in Substituted Freight Service (232 I. C. ©. 683 
(690)), early recognized that a motor carrier acts in the capacity of a for- 
warder or shipper when it assembles the traffic tendered by the individual shippers 
into carload lots for rail transportation. 

Under H. R. 9548, freight forwarders would be able to enter into contracts with 
railroads for the payment to them of compensation less than the tariff rates of 
rail carriers. Such contracts would permit utilization by forwarders of trailer- 
on-flatcar service which appears peculiarly suited to freight-forwarder operations 
since the forwarder, like the motor carrier, may operate more efficiently by 
eliminating the expensive and time-consuming loading and unloading operations 
at each end of the rail line haul, and thus perform a more expeditious service for 
the public. A need for such contracts may be necessary to enable the freight 
forwarders to continue providing a complete transportation service on a nation- 
wide seale of benefit to the shippers in the small towns as well as in the large 
cities where the forwarders’ concentration and break-bulk terminals are situated. 

As in the ease of contracts between forwarders and motor common carriers, 
contracts between freight forwarders and rail carriers would be required to be 
filed with the Commission, and be subject to inquiry by the Commission into the 
justness, reasonableness, and equitableness of the terms, conditions, and com- 
pensation of the contracts in the light of the national transportation policy. 

We can see that the amendment of the act as proposed may not be in the best 
interest of transportation as a whole. The tremendous volume of traffic con- 
trolled by the freight forwarders may be used by them to induce railroads to 
enter into contracts with freight forwarders at rates so low that they may cast 
a burden on other traffic. We recognize that section 409 (a) now authorizes 
contract arrangements between freight forwarders and motor carriers, and we 
are not prepared at this time to oppose similar arrangements as to piggy-back 
traffic between the forwarders and the railroads. We believe, however, that 
certain safeguards should be thrown around the arrangements not only as pres- 
ently provided in section 409 (a), but under the proposed amendment of that 
section. 





sey ee 


er 


TRANSPORTATION POLICY 291 


We, therefore, urge that language similar to our recommendation No. 30 con- 
tained in our 69th annual report, and for the same reasons, be incorporated 
in any amendment of section 409. Recommendation No. 30 and the explanatory 
comment appearing on page 137 of the report read as follows: 

“We recommend that section 409 be amended so as to (1) place the burden of 
proof on the parties to contracts between freight forwarders and common carriers 
by motor vehicle subject to part II.of the act for the transportation of freight 
when such contracts are called into question, (2) prohibit such contracts at 
compensation lower than the motor carrier’s tariff rates in all cases where the 
line-haul transportation is for a total distance of 450 miles or more, and (3) 
provide penalties for the offer, grant, giving, solicitation, acceptance, or receipt 
of any rebate, concession, or discrimination resulting from the transportation of 
property at compensation less than that specified in such contract. 

“The Commission’s experience under section 409 (b) of the act in attempting to 
subject certain contracts between freight forwarders and motor common car- 
riers for the transportation of freight to investigation has disclosed some major 
defects in the law, the most important of which is the failure to place the burden 
of proof on the makers thereof when such contracts are subjected to formal 
investigation. 

“Section 409 (a) now prohibits such contracts at compensation lower than 
the motor carrier’s tariff rates where the line-haul transportation ‘in truck- 
load lots’ is for a total distance of 450 miles or more. The recommended 
amendment would prevent circumvention of such prohibition (by use of con- 
tract rates not subject to specified minimum weights), by eliminating the term 
‘truckload lots’ and making the prohibition applicable to all cases. where 
such line-haul distance is 450 miles or more. Such an amendment would also 
eliminate the necessity for the Commission to determine what Congress meant 
by ‘truckload lots,’ a term considered almost impossible to define with exact- 
ness sufficient to stand up in court in a criminal proceeding. 

“The penalty provisions would be added to insure observance of the terms, 
conditions, and compensation of the contracts, for without them freight for- 
warders and motor carriers could violate their contracts with impunity since 
there appears to be some question as to whether or not the enforcement pro- 
visions of parts II and IV of the act cover this situation.” 

We also recommend that the bill be amended so as to include a require- 
ment that the contracts, not only with the railroads but with the motor carriers 
as well, be filed with the Commission on not less than 30 days’ notice, the same 
as is now required of tariffs filed with the Commission, and, further, that the 
Commission be given power to suspend and investigate these contracts similar 
to the authority now contained in sections 15 (7), 216 (g), 307 (g), and 406 (e) 
of the act with respect to new or changed rates that are filed in tariffs. 

We also wish to point out that the first proviso of section 409 (a) pro- 
vides that the terms, conditions, and compensation under contracts between 
forwarders and motor carriers shall not unduly prefer or prejudice ““* * * any 
other freight forwarder.” We believe that a similar phrase should be in- 
serted in the corresponding provision of the bill since it is doubtful whether 
the provisions of section 404 (c) of the act, relating to prohibitions against 
undue preference or advantage by any common carrier subject to part I, II, or 
III of the act to any freight forwarder, would apply to the terms, conditions 
or compensation set forth in contracts between freight forwarders and rail- 
roads. It is therefore suggested that the words “or any other freight forwarder” 
be inserted after “thereto” in line 9, page 2, of the bill. 

It is further noted that while the title of the bill refers to the movement 
of trailers on flatears only, the text of the proposed measure would include the 
movement of freight loaded in “other containers” without any limitation as to 
the type of railroad cars to be used. Since the phrase “other containers” could 
be construed under the language of the bill as meaning containers of any size or 
description, including those loaded in boxcars or any other type of car, this 
provision would appear to go beyond the principal purpose of the bill accord- 
ing to its title. We therefore suggest that if it is intended that the application 
of the proposed measure shall he confined to the movement of freight in trailers, 
or other similar containers, on flatcars that the bill be amended so as to clearly 
so indicate. 

Respectfully submitted. 


ANTHONY ARPAIA, 
Chairman, Committee on Legislation. 

J. M. JOHNSON. 

OWEN CLARKE. 








292 TRANSPORTATION POLICY 


INTERSTATE COMMERCE COMMISSION, 
Washington, April 19, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear CHAIRMAN Prigst: Your letter of March 9, 1956, addressed to the Chair- 
man of the Commission and requesting a report and comments on a bill, H. R. 
9771, introduced by Congressman Harris, to amend section 411 of the Interstate 
Commerce Act, as amended, with respect to relationships between freight for- 
warders and other common carriers, has been referred to our Committee on 
Legislation. After careful consideration by that committee, I am authorized to 
submit the following comments in its behalf: 

Section 411 (a) of the Interstate Commerce Act, which H. R. 9771 would 
amend, now makes it unlawful for a freight forwarder, or any ‘person controlling, 
controlled by, or under common control with a freight forwarder, to acquire 
control of a carrier subject to part I, II, or III of the act. The proposed measure 
would remove this prohibition by rewriting section 411 (a) so as to permit a 
freight forwarder to acquire control of one or more such common Carriers, 
through stock ownership or otherwise, if approved by this Commission after 
reasonable opportunity for interested parties to be heard. Before approving any 
such proposed transaction, the Commission would be required to find, subject to 
such terms and conditions and such modifications as it shall find just and reason- 
able, that it would be within the seope of amended paragraph 411 (a) (1) and 
would be consistent with the public interest. In passing upon such transactions, 
the Commission would also be required to give consideration to the effect thereof 
upon adequate transportation service to the public and, where appropriate, to 
the interest of carrier employees affected. As a prerequisite to its approval, the 
Commission may require a fair and equitable arrangement for the protection of 
such employees. 

While section 411 (a) (1) prohibits a freight forwarder, or any person con- 
trolling, controlled by, or under common control with a freight forwarder, from 
acquiring control of a carrier subject to part I, II, or III of the act, it should be 
noted that section 411 (g) permits such carriers to control or acquire control of 
a freight forwarder or freight forwarders. 

When 8S. 210 (77th Cong.) which, as finally enacted, became part IV of the act, 
was under consideration by the Congress, the question arose as to whether or not 
carriers subject to part I, II, or III should be prohibited from having or acquir- 
ing control of freight forwarders, and, conversely, as to whether freight forward- 
ers should be prohibited from acquiring control of such carriers. In comment- 
ing on this question, former Chairman Joseph B. Eastman stated in a letter dated 
March 12, 1941, to Senator Burton K. Wheeler, chairman of the Senate Commit- 
tee on Interstate and Foreign Commerce, as follows: 

“The conctusion that the public interest requires that the forwarder be an 
agency independent of carrier control is reinforced by the finding made in the 
Freight Forwarder Investigation mentioned earlier in this report (229 I. C. C. 
201) that the control and domination of certain large forwarders by railroad 
companies resulted in violations of the act. The same considerations which 
poem mame carrier control of forwarders also preclude forwarder control of 
carriers. 

Congress failed to adopt Chairman Eastman’s suggestion that carriers subject 
to part I, II, or III be prohibited from having or acquiring control of freight 
forwarders. This apparently resulted from the practical realization that for- 
warders had become necessary adjuncts to carrier operations and that among 
the former were wholly owned subsidiaries, affiliated corporations, or forwarders 
directly controlled by the carriers. An analysis of the statements and remarks 
of the committees and various Members of Congress concerning the provisions 
of the bill which ultimately became section 411 of the act (H. R. Rept. 1172 (p. 
14), 77th Cong., 1st sess., Aug. 13, 1941; 77 Congressional Record 8218 and 8220, 
October 23, 1941; and 77 Congressional Record 4067, May 11, 1942), indicates 
that Congress was impressed with three considerations in permitting carrier 
control of freight forwarders. These considerations, as reiterated by Congress- 
man Wolverton in reporting the bill approved by the conference committee back 
to the House, were as follows: 

“First. The two largest forwarding operations in the country were developed 
under railroad affiliation and no complaint of their service appears to have been 
made by the shipping public. 
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“Second. Because of the universality of the service which railroads are re- 
quired to perform, as among persons, localities, and as to different kinds of 
freight, their control of forwarding operations would tend to be more universal 
and less discriminatory than forwarder service conducted by individual opera- 
tors having narrower rights and obligations. 

“Third. The investments made by rail, motor, and water carriers in transporta- 
tion properties, facilities, and equipment furnish a substantial incentive on their 
part to provide and maintain for the public a* permanent and stable service, and 
as a result their control of forwarding operations should insure te the public a 
greater permanency of service than if forwarding operations were only in the 
hands of those who have no real substantial investment in the properties and 
facilities which make such forwarding operations possible (77 Congressional 
Record 4067, May 11, 1942).” 

This reasoning obviously would not apply to forwarder control of carriers. 

Several of the larger forwarders continue to be subsidiaries or affiliates of 
major railroad systems, and they apparently continue to so operate under the 
permissive provisions of section 411 (g) without complaint. The restriction has 
prevented abuses from arising which might be the source of a disruptive effect 
on rates and service to the public. 

The basic considerations which governed Congress in the enactment of section 
411 (a) have not changed in any material respect. In its relations with the 
carriers Which it utilizes for underlying transportation services, the freight 
forwarder is a shipper, and as stch it routes or controls the movement of large 
amounts of freight. To permit forwarders to acquire control of carriers subject 
to the act would, in our opinion, open the way to opportunities for discrimination 
not only with respect to rates and charges, but also in respect of practices which 
would be difficult to control. 

Editorially, it appears that the word “subjection” in line 8, page 2, of the bill 
should be “subsection.” It also appears that the letter ‘(a)’ in line 2, page 3, 
of the bill should be changed to “(1).” 

For the reasons hereinabove stated, we believe that enactment of H. R. 9771 
would be contrary to the public interest and therefore recommend against its 
adoption. If, however, the bill should receive favorable consideration by your 
committee, we suggest that in view of the broad language of the bill which would 
permit the acquisition of control “through stock ownership or otherwise” [italic 
supplied], consideration be given to amending the bill so as to incorporate therein 
the pertinent provisions of section 5 (2) of the Interstate Commerce Act, entitled 
“Combinations and Mergers of Carriers.” 

Respectfully submitted. 

ANTHONY ARPATIA, 
Chairman, Committee on Legislation. 

ANTHONY ARPAIA. 

J. M. JOHNSON, 

OweEN CLARKE. 


INTERSTATE CoM MERCE COMMISSION, 
Washington, Aprit 19, 1956. 
Hon. J, Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CHAIRMAN Prigst: Your letter of March 9, 1956, addressed to the Chair- 
man of the Commission and requesting a report and comments on a bill, H. R. 
9772, introduced by Congressman Harris, to amend section 410 of the Inter- 
state Commerce Act, as amended, to change the requirements for obtaining a 
freight-forwatder permit, has been referred to our committee on legislation. 
After careful consideration by that committee, I am authorized to submit the 
following comments in its behalf: 

H. R. 9772 would amend section 410 of the Interstate Commerce Act by elimi- 
nating subsection (d), and by appropriately redesignating the remaining sub- 
sections. The subsection which would be eliminated reads as follows: 

“(d) The Commission shall not deny authority to engage in the whole or any 
part of the proposed service covered by any application made under this section 
solely on the ground that such service will be in competition with the service 
ee to this part performed by any other freight forwarder or freight for- 
warders.” 
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The effect to be given to section 410 (d) has been considered in a number of 
Commission proceedings, and, in this connection, one of the requirements neces- 
sary to issuance of a freight-forwarder permit under section 410 (c) is a find- 
ing, “that the proposed service, to the extent authorized by the permit, is or will 
be consistent with the public interest and the national transportation policy.’ In 
the administration of part IV of the act by the Commission, applications for 
forwarder rights have been granted: where the evidence showed, among other 
things, that shippers desired and would utilize a proposed service. In those 
cases where it appeared that substantial impairment to the services of existing 
forwarders might result, the Commission has taken the position that such result 
would be contrary to the public interest and, upon so finding, has denied applica- 
tions for new rights. However, due to the difficulty which interested parties 
in forwarder proceedings have had in adducing evidence to show the probable 
effects of a proposed service, very few applications for freight-forwarder permits 
have been denied upon evidence that the granting of such applications might lead 
to situations resulting in substantial impairment to the services of existing 
forwarders. 

The act of December 20, 1950 (Public Law 881, 8ist Cong.), amended the Inter- 
state Commerce Act by designating freight forwarders as common Carriers. 
The Commission, in its 69th annual report to Congress, recommended (recom- 
mendation No. 831) that, since freight forwarders are now classified as common 
carriers, they be required to secure certificates of public convenience and neces- 
sity as prerequisite to engaging in service as a freight forwarder, the same type 
of authority required to be obtained by other types of common carriers. As 
stated in the annual report, the ease with which permits may be obtained, under 
section 410 (ad), could result in general impairment of efficiency of forwarder 
service and harm to the general public. While it appears that the elimination of 
section 410 (d) is desirable so as to remove the restriction on the Commission's 
authority to deny applications, we believe that the act should be further amended 
so as to give effect to the aforementioned annual report recommendation. 

While we are of the opinion that it would be more desirable to amend sec- 
tion 410 as suggested above, we have no objection to the enactment of H. R. 9772 
as introduced. 


Respectfully submitted. 
ANTHONY ARPAIA, 


Chairman, 
J. M. JOHNSON, 
OwEN CLARKE, 
Committee on Legislation. 


Mr. Arpaia. The views expressed in the letter of December 22, 
1955, commenting on H. R. 6141 are equally applicable to H. R. 6142, 
which, I understand, is an identical bill, although it has not been 
printed to my knowledge. 

The Commission was unanimous in the adoption of its report com- 
menting on H. R. 6141. While Commissioner Mitchell and former 
Commissioner Elliott approved the report in general, their views 
differed with respect to section 7 (c), and parts of section 8, Neither 
Commissioner Mitchell nor former Commissioner Elliott wished to 
include their separate views in the report. Except to the extent 
mentioned above, the comments contained in the report represent the 
unanimous views of the Commission as presently constituted. 

H. R. 6141, which is designed to implement various recommenda- 
tions made in the report of the President’s Advisory Committee on 
Transport Policy and Organization, would make far-reaching chan 
in the Interstate Commerce Act. I would like to say at the outset that 
while we favor some of the provisions of the bill, we do not recom- 
mend the enactment of other features. 

I believe that the Commission’s comment on H. R. 6141 is substan¢ 
tially complete, but I will add a short explanation in order to make 
more clear the reasons for the Commission’s position. 
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The primary consideration in the regulation of transportation has 
been the protection of the public interest. Congress has clearly set 
forth in the national transportation policy of the Transportation Act 
of 1940 that it is in the public interest to foster sound economic con- 
ditions in transportation and among the several carriers. 

In the present statement of policy the Congress has directed that 
the act be so administered as— 
to encourage the establishment and maintenance of reasonable charges for 
transportation services without * * * unfair or destructive competitive prac- 
tices * * * all to the end of developing, coordinating, and preserving a national 
transportation system by water, highway, and rail, as well as other means, 
adequate to meet the needs of the commerce of the United States, of the postal 
service, and of the national defense. 

Unless Congress decides that conditions have so changed that the 
present definition of the public interest is no longer valid and that 
some restraints on competition are no longer necessary, we feel that 
it is unwise to make any fundamental changes either in the national 
transportation policy or in the present ratemaking powers of the 
Commission as proposed by H. R. 6141, 

The most effective means of protecting the public against disruptive 
practices and the carriers against destructive competition which would 
lead to deterioration of transportation service is the present power 
of the Commission to fix minimum reasonable rates at a point higher 
than the out-of-pocket costs of rendering the service if the cireum- 
stances so require. This is so because every section of the act is ad- 
ministered in the light of the declared policy of Congress to prevent 
unfair or destructive competitive practices. . 

Although a minimum reasonable rate is not defined in this bill, the 
Advisory Committee report suggests that rates are unreasonably low 
only if they are not compensatory, that is, when they fail to cover 
the “direct ascertainable cost of producing the service to which the 
rates apply.” In our opinion rates which cover only direct ascertain- 
able costs are in many instances below a reasonable minimum level. 
We know from experience that rate reductions tend to spread to other 
areas and to related classes of traffic and eventually result in rates 
that destroy the carriers’ ability to expand, improve and innovate. 

In fact, as rates approach the noncompensatory level in the com- 
petitive scramble, the quality and quantity of service necessarily 
deteriorates to the detriment of the public. Public transportation 
under private ownership cannot long continue without a profit. The 
eventual result would be a demand for either subsidization or Govern- 
ment ownership. 

When an Sac, is not affected with the public interest breakneck 
competition hurts nobody but the investors in the business. However, 
when the national economy depends on the service it is just as im- 
portant to restrain excessive competition as it is to restrain monopoly. 
There is plenty of competition in transportation today—in fact the 
carriers erealics claim there is too much. Shippers have a choice 
of service not only between carriers in the same form, but where avail- 
able, between carriers in difierent forms of transportation at reason- 
able rates. Yet in spite of this competition, or perhaps because of it, 
there has been great improvement in the techniques of transportation 
in recent years. Never before have so many enjoyed such good trans- 
portation service by an efficient system of public transportation under 
private ownership. 
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This is so because Congress has protected all segments of trans- 
portation against unfair and destructive competitive practices, 

This bill would impose upon the Commission the obligation to main- 
tain a sound and vigorous system of transportation without the power 
to restrain.the excesses which history shows would defeat the accom- 
plishment of this objective. 

A detailed analysis and discussion of the various sections of H. R. 
6141 is contained in the appendix to the Commission’s letter of Decem- 
ber 22, 1955, commenting on the bill. Therefore, I shall not. take 
up the subcommittee’s time to review what is stated therein. Also, 
in the interest of saving time, I shall not undertake a review of the 
comments which have been submitted by the Commission or its legisla- 
tive committee on the other proposed measures under consideration. 

Mr. Harris. Thank you very much, Mr. Arpaia. 

The letters referred to will be included in the record along with 
your statement. 

Does that complete the statement you have to make? 

Mr. Arpata. Yes, Mr. Chairman. 

Mr. Harris. Mr. Dolliver, any questions? 

Mr. Dottiver. No questions. 

Mr. Harris. Mr. Hinshaw? 

Mr. Hinsuaw. Mr. Chairman, I want to reiterate my question as 
to whether or not the Commissioners are unanimous in their approach 
to this subject, and if not, are there any differences in opinion that 
the individual Commissioner wishes to express ? 

Mr. Arpata. Well, I can report, as presently constituted, the Com- 
mission is unanimous in its views as contained in this report, except 
that Commissioner Mitchell, when that letter was voted on in Decem- 
ber, had a reservation. Commissioner Elliott, who also had some res- 
ervatitons, is no longer a member of the Commission. I assume Com- 
missioner Mitchell—he is away until later this morning—and he is 
Capa back today, and I presume that he would now be of the same 
mind. 

Now, here is what his opinion was at the time. The Commissioner 
agrees on the major features that have been expressed in the letter, but 
Commissioner Mitchell did not agree with the recommendations of 
the Commission in regard to section 7 (c). That is the one that cuts 
the suspension period to 3 months. He says he knows of no reason why 
these cases should be delayed. He favored section 7 (c) as pro ‘ 
Then he did not agree with the statement that we do not favor the en- 
actment of the proposed section 15 (a) (4). 

He also said, “I am in favor of the abolishment of section 22.” This 


is Commissioner Mitchell who is now kph be views as of Jast De- 
s 


cember. He says, “I am in favor of the abolishment of section 22. I 
know of no good reason why the Government shipments should be 
accorded lower rates than those of other shippers.” 

Now, with that one Commissioner’s views on those particular points, 
the letters and the analysis represent the opinion, the unanimous opin- 
ion of the present Commission. 

Mr. Hinsnaw. Mr. Commissioner and Mr. Chairman, the members 
of the committee, with their manifold duties and other committee 
work, I presume have not had an opportunity to study this report of 
the Interstate Commerce Commission. I certainly have not and I 
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certainly do not know what sections they approve and what sections 
they disapprove in H. R. 6141, nor what parts of the other bills they 
may approve or disapprove, 

Mr. Harris. I might say that I have had occasion, I suppose you 
might say, to thumb through it and it seems to me that there are very 
few sections that they approve of, and it might expedite matters if 
the Commissioner would just briefly tell us what sections they approve 
of, and then we will know that the rest of it is disapproved OF. 

Mr. Arpara. Well, essentially, I think this is the situation: There 
are some of these proposed sections where we have some comment al- 
though we do not disapprove of basic objectives, that is, the redefini- 
tion of ame carrier and redefinition of contract carriers, and things 
of that kind. We do not agree, however, that the policy or the declara- 
tion of policy, the national transportation policy, as defined in the act 
should fo changed substantially. 

The key objection to this whole thing, in our opinion, is the proposed 
elimination of the words “unfair and destructive competitive prac- 
tices” from the present declaration of policy. 

In the eae place, we feel that with the lack of guideposts as to 
the definition of a minimum reasonable rate, or rather to put it the 
other way, with the standard. that has been expressed in the report, 
that any rate which is compensatory—let me put it in the negative— 
only a noncompensatory rate is lower than minimum reasonable rate, 
you have a restriction which together with the lack of power to pre- 
vent unfair and destructive competitive practices wou lead to the 
very conditions which existed first in 1887 when the railroads were 
exclusively the transportation agency and in 1934, or 1935, when the 
motor carriers were operating under chaotic, unsatisfactory, and un- 
stable conditions. 

Mr. Hinsuaw. I take it that the Commission is not in agreement 
with the bill where it attempts to amend paragraph 4 of section 1 of 
the Interstate Commerce Act? 

Mr. Arpata. We, ourselves, propose an amendment to section 4 (1). 
That is the letter to which I referred. That is—— 

Mr. Hinsuaw. Paragraph 4 of section 1. 

Mr. Arpara, Well, that is H. R. 6208 you referred to. You are talk- 
ing now about the long-and-short haul. 

Mr. Hinsuaw. I am talking about H. R. 6141, the present bill be- 
fore us, and lines 18 and 19 of page 3 specifically, where the bill would 
propose to establish what is called just and reasonable minimum 
charges and just and reasonable maximum charges as a substitute for 
just and reasonable rates. , 

Mr. Arpaia. That is the one that takes away the power to fix a 
precise rate, and we feel that that is unnecessarily restrictive even 
though the Commission actually does not use that power very 
frequently. 

There are times when it uses it, necessarily. 

Mr. Hinsuaw. I think that the zone of reasonableness can be un- 
derstood and can be defined, and can be found by the Commission, but 
it is difficult for, me to see how a just and reasonable and minimum, 
and a just and reasonable maximum can be established. 

Mr. Arpata. We do it, and it has been done, and a just and reason- 
able minimum charge is one which under the circumstances that exist 
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should be fixed at a point at times when it bears enough to cover the 
out-of-pocket cost; and at other times at a point higher than that, 
depending upon the type of traffic; the regularity of movements; the 
competitive situation, the entire background of related rates and 
things of that kind. When we fix rates, as a result. of either an 
investigation and suspension proceeding or a complaint, we very 
seldom fix a precise rate, We either say a rate shall be no lower than 
a certain amount, that is, a rate lower than such an amount will be 
less than a minimum rate, or a rate higher than a certain amount 
will be above a maximum rate. Seldom do we fix a precise rate. 

It depends upon the situation which is prevalent at. the time. 

Mr. Hinsuaw. Am I wrong in assuming that class rates are estab- 
lished in part on the basis of what the traffic will bear? That is, what 
the merchandise is worth in the transportation of the merchandise, 
or some other basis for the establishment of class rates. 

Mr. Arpaia. Although there are, under exceptional circumstances, 
commodity rates that are higher than class rates, and justifiably so— 
class rates are generally a ceiling intended to cover a movement which 
is not regular or which may be less than carload, to a point where 
there is no regular movement. Class rates are based on mileage 
blocks. It is a sort of a catchall to take care of every type of move- 
ment which might arise and those class rates are fixed as maximum 
reasonable rates. Commodity rates cover movements from point to 
point on a specific commodity. 

Mr. Hinsuaw. It has been a long time sinee I have had occasion 
to examine a tariff book, but in those days, it seems to me, you had to 
decide what you wanted to ship and then look up in the book to see 
what class applied at that particular item. Something like an electric 
motor or storage battery had a higher classification than some other 
things. 

Mr. Arpata. Oh, yes. 

Mr. Hinsuaw. That is what I refer to. 

Mr. Arpara. That is right. 

Mr. Hinsuaw. That is what I refer to in referring to what the 
traffic would bear. 

Mr. Arpaia. It depends on the value of the commodity, the suscepti- 
bility to damage, density, and other characteristics of the commodity— 
all such factors. 

Mr. Hinsuaw. I believe that silk takes a much higher rate than 
almost anything. 

Mr. Arpata. Ved: you have higher rates on things more valuable 
and more susceptible to damage and which do not load as heavily as 
to density and things of that nature. 

Mr. Hinsuaw. Now, therefore, that is an element in certain rate- 
making: 

Mr. Arpata. That is right. 

Mr. Hinsuaw. I think that is all, Mr, Chairman, except that I have 
not been able to see just yet why the whole Commission does not agree 
with Commissioner Mitchell on section 22, 

Mr. Arpaia. Well, our view on section 22 is not too different. 
Frankly, our view is that, except in times of emergency or war, Gov- 
ernment traffic should move on the same basis as industrial or other 
traffic; but we would not abolish the privilege of special rates com- 
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pletely. We have taken the position that the Government should pay 
the same rates as everybody else, except where there is‘an emergency: 
or a war. I think it might be said that we feel that way because it 
might impede the national defense to have the Government bound by 
that type of public tariff, sir. 

Mr. Hinsuaw. I have not understood, Mr. Arpaia, why it is that 
the Government does that very thing which the Interstate Commerce 
Commission itself is attempting to prevent, and that is the use of the 
so-called—what some people call—the fly-by-night transportation 
agencies, and to take whatever rate they are willing to haul it at. 

Mr. Arpara. Yes; they continue to do that and have—— 

Mr. Hinsuaw. Yes; especially at the Army posts when they want 
to transfer a sergeant from, say, the east to the west coast, or from 
the North to the South. 

Mr. Arpata. Incidentally, the Commission is unanimous in its opin- 
ion for abolishing section 22 quotations for Government on household 
goods. All of the Commission feels that way. 

Mr. Hinsuaw. I am glad to hear that. I trust that in these papers 
someplace—— 

Mr. Arpata. Yes, sir. 

Mr. Hinsnaw (continuing). That we may refer to it and refresh our 
understanding of the situation in due course. 

Mr. Harris. Will the gentleman yield ? 

Mr. Hinsuaw. Yes. 

Mr. Harris. Why do you take the position that you would not favor 
continuation of the procedure of the past in connection with handling 
household goods, cad say that you would want to continue the authority 
with reference to other phases of the transportation of goods? 

Mr. Arpata. In the case of household goods, the situation is prob- 
ably so bad that some quotations have been as low as 25 to 50 percent 
of the published rates, and there is tremendous competition that has 
brought those rates down very low, and, of course, the average person 
who moves household goods will have to make it up. And you see 
household goods move for the inexperienced shipper, the average 
householder, who has not had too much experience with moving traf- 
fic. It is very difficult and a very trying thing, and those rates are 
high, and are going up because of the tremendous burden due to many 
movements of household goods for Government personnel at extremely 
low rates, as Congressman Hinshaw has pointed out. 

Mr. Harts. is not that, however, just picking out a single com- 
modity or a single type of movement and saying that because of that, 
and because of Mebareuienet with that precise movement, we are going 
to take a different attitude? Does not that indicate that the policy or 
the principle involved may not be altogether sound and that we should 
try to approach it from the standpoint of policy or principle instead of 
approaching it from the standpoint of an individual commodity as 
the conditions might present themselves, when it develops? 

Mr. Arpata. The situation is the same with reference to everything 
else, except that you have practically no household goods moving in 
time of war. It is not any different an it is in time of peace—where- 
as, in time of war, there are unusual types of movements that have to 
be made. Under those circumstances, we feel that perhaps the Gov- 
ernment should have the protection of special rates. 

78456—56—pt. 120 
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Now, in the case of household goods, of course, during wartime, they 
do not move too many household goods. There is not enough transpor- 
tation plant to take care of that. So, of the two reasons there, first, 
the type of shipper that is involved, and because today it is a very 
expensive thing for an ordinary householder to have his goods moved 
any distance. It is causing a tremendous burden, and that burden is 
being created by very, very low quotations which are being accepted 
by the Department of Defense particularly, but also by the Govern- 
ment generally. 

Mr. Harris. I could appreciate that, and I appreciate the individual 
situation that develops. 

I was hoping, however, that whatever consideration we should give 
to the problem here, we would deal with it on a matter of principle 
or policy and not have to deal with it on a specific commodity. 

Mr. Arpata. In effect, we are saying that we believe that the Gov- 
ernment should not have special rates, except in time of an emergency 
or war, and that those rates when made then, even during time of emer- 
gency or war should be binding, in the absence of fraud and clear error, 
because you have this tremendous problem where, years later, they try 
to “renegotiate” the rate, and you have a lot of litigation resulting 
from that. They again try to obtain even lower rates for the past 
movements. 

Mr. Harris. That is the policy which the Commission has unani- 
mously approved here with the exception of the separate views of 
Commissioner Mitchell ? 

Mr. Arpvata. Judge Mitchell would abolish section 22 completely 
without having that reservation in time of emergency or war. 

Mr. Harris. Now, the views of the majority of this Commission 
in this respect coincide with the views expressed by the Department 
of Commerce here to us in the last couple of days in that respect. 

Mr. Arapata. No. 

Mr. Harris. I understood that that was pretty much what they 
said. 

Mr. Arpata. No, the Department of Commerce report as expressed 
by Mr. Smith here yesterday still wants special rates. Only the spe- 
cial rates would be sort of hemmed in by certain restrictions. 

Mr. Harris. In other words, they want this more restricted than 
does the Commission, then? 

Mr. Arpata. No. They want to be free to make special rates for 
the Government traffic. 

Mr. Harrts. Yes, I understood that, and the Commission says, “We 
do not want to have that freedom except under certain conditions.” 

Mr. Arpata. Certain times, of war and emergency. 

Mr. Harris. Yes. . 

Mr. Hinsuaw. Mr. Smith said yesterday in his statement that the 
Government rates they paid even under negotiation were 14 percent 
higher than the commodity rates on the basis of, I believe, statistics 
furnished by the Commission. 

Mr. Arpata. I am afraid that those statistics are a little bit mis- 
leading. 

The fact is—I think Mr. Jelsma should explain that to you. 

Mr. Jeusma. Those rates which he spoke of deal only with the 
1 percent waybill, assignments. It is a statistical analysis taken from 
waybills. 
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Now, they are comparable rates of commodities, or statistics, and 
as you pointed out yesterday, Congressman, about the “cockeyed 
movement,” those rates take into consideration that type of movement. 
That is why, because they are for different movements than normal 
flow of traffic. That is why in comparing mile block with mile block, 
100 mile block with 200 mile block, there are instances where a com- 
modity rates under section 22 is higher than other commodity rates 
not under section 22; but that in no way changes the fact that sec- 
tion 22 rates are below the established rate. 

Mr. HinsHaw. That has been my impression. 

Mr. Jetsma. That is correct. 

Mr. Hinsuaw. And I, of course, was a little bit surprised to find 
this article in the statistics magazine for December 24, 1955, which 
points out the section 22 rates averaged 13 percent above other rates 
in 1954 and that the Interstate Commerce Commission is responsible 
for the article. 

Mr. Jersma. We are responsible for the article. There is some 
misunderstanding about the word “comparable.” Comparable does 
not mean “identical.” 

Mr. Hinsuaw. That is my understanding of it, too. 

Thank you. And I think that if there is to be refutation of that 
portion of Mr. Smith’s statement by your unit, that a careful brief 
statement or study of that matter should be made as quickly as possible 
for the committee, as, of course, Mr. Smith’s statement, based on an- 
other set of statistics, will hold unless this refutation is presented. 

Mr. Arpata. Well, we could have Mr. Jelsma prepare a statement 
which would explain that figure that was used here. 

Mr. Hinsuaw. Very good. 

Mr. Arrata. And file it with the committee, 

Mr. Hinsuaw. Yes. 

Mr. Harrts. Yes, we will be glad to have you do that. 

(The information referred to, later submitted, is as follows:) 


INTERSTATE COMMERCE COMMISSION, 
BuREAU OF TRANSPORT ECONOMICS AND STATISTICS, 
Washington, May 1, 1956. 


Subject: Request of Congressman Hinshaw in regard to section 22 rates pub- 
lished by Bureau of Transport Economics and Statistics 
Hon, OREN HArRIs, 
House of Representatives, 
Washington, D. C. 


My Dear ConGrRESSMAN : In response to subject inquiry regarding testimony of 
Earl B. Smith, Director of Transportation and Communications, Office of the 
Assistant Secretary of Defense, you are advised that a large volume of Govern- 
ment traffic consists of commodities moving between points for which no com- 
iodity rates exist. As a consequence, in the absence of any other arrangement, 
it would be necessary to pay high classification ratings for this traffic. Section 
22, however, provides a means for the Government to negotiate reduced rates 
Which are in this sense similar to the negotiated commodity rates granted com- 
mercial shippers for volume movements. 

_ Analyses by the Bureau of Transport Economics and Statistics based upon the 
Commission’s 1-percent rail carload waybill sample have compared the section 
22 quotations with commodity rates for similar but not identical commercial 
traffic. Section 22 traffic for specific commodity classes, territorial movement, 
and length of haul were compared to commodity rated traffic covering the same 
commodity classes, territorial movement, and length of haul. It must be em- 
phasized that similar moves only could be compared since in no case are there 
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movements on both commodity rates and section 22 quotations on the same com- 
modity between identical points. These comparisons of similar movements 
showed that the section 22 quotations averaged 13 to 14 percent above com- 
modity rates for the years 1950 and 1952 through 1954. 

The fact that the section 22 level was somewhat higher than average compar- 
able commodity rates is not unexpected in view of the different types of traffic 
involved. A substantial portion of the section 22 reductions applies where there 
is infrequent movement or movements in the opposite direction of established 
volume traffic. Section 22 quotations, however, are always reductions below 
established rates and provide for lower freight charges to the Government than 
would otherwise be the case. 

Specific cases of actual reductions are shown in the exhibits following page 
96 of the hearings before a subcommittee of the Committee on Interstate and 
Foreign Commerce, United States Senate, 83d Congress, 2d session, on 8. 904 
and §. 906, April 26 and 29, 1954, amendments to section 22 of the Interstate 
Commerce Act, which cover certain military shipments for a period in 1951 and 
1952 (exhibit attached). Similar reductions from otherwise applicable rates 
exist on traffic moving under section 22 quotations today. 

This exhibit is based on a 30-percent representative sample of all Government 
bills of lading covering Departments of the Army and Air Force carload traffic 
and all Government bills of lading for the Department of the Navy, including 
the Marine Corps. They cover transcontinental territory for the period June 1, 
1951, through May 31, 1952. The exhibit includes carload traffic between all 
points for which there was a movement of the commodity shown of 1 million 
pounds and over. They represent 88 percent of the section 22 transcontinental 
traffic. All of this traffic would be subject to class rates in the absence of rates 
made available under the provisions of section 22 of the Interstate Commerce 
Act and the applicable rate in the absence of section 22 quotation is shown in 
column 13. The quotation rate is shown in column 8. 

Sincerely, 
BE. R. Jetsma, Director. 
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Mr. Harris. Mr. Hale? 
Mr. Hatz. Mr. Commissioner, I read last December or January this 
long impressive statement or comment on these two bills, and, really, 
the portion of the bill that the Commission approves of is so insignifi- 
cant that there is very little left. Isthat a fair statement ? 

Mr. Arpara. I would not say that. I think that what we do not 
approve of goes to the very heart of this whole problem, and that is 
that the Commission will not have power to prevent a breakdown of 
transportation—a service which is so vital to the interest of this 
country—by destructive competition. As Mr. Ray pointed out yester- 
day ordinary business has, under the Robinson-Patman Act and other 
laws, this protection and you could have developed here very easily 
a chaotic situation, with the same disruptions and the same unsatis- 
factory conditions which we had prior to regulation, whether it be 
of railroads, motor carriers, or any other form of transportation. 
That is the key objection. That comes about because it is proposed to 
remove from the declaration of policy the words: to prevent “unfair 
and disruptive competitive practices.” And the fact that the Cabinet 
Committee, although this bill does not define minimum reasonable 
rates, indicates that any rate is minimum reasonable if it covers bare 
out of pocket costs. 

Now, everything else is related to that very issue. 

Now, we do not object to a redefinition of private carriers or con- 
tract carriers, or other features of this bill. We do object to the 
cutting down of the suspension period to 3 months, and we also object 
to the shifting—that is, we do not approve of the shifting of the 
burden of proof in a suspension case from the respondent as it is 
now to the protestant. Basically, I think those are the major com- 
ments that we have with reference to this proposed legislation. 

Mr. Hate. You think that—suppose that we were to pass these 
bills; suppose Congress were to pass one of these bills just as it stands, 
you think that the result would be to make the general transportation 
picture, shall we say, unduly competitive ¢ 

Mr. Arpata. I think you would have breakneck competition. I 
think you would see a deterioration of transportation to the point 
where some Government action would be necessary. 

Now, I noted with great interest the statement made by Secretary 
Weeks yesterday. I have forgotten who it was that asked that ques- 
ion. The question was, well, would not the passage of this bill tend 
to destroy and knock out of business some of the competition and 
as a result, after that is done, the rates would be up again? And he 
said, in effect, “Well, with competition as it is today, somebody else 
would come in and go into business. So they could not put rates 
up. 

Of course, in transportation you need stability. You need depend- 
ability; reliability. You cannot set up carriers and knock them down 
like you would tenpins in a bowling alley. And, naturally, the public 
is going to suffer if a situation like that develops. 

Mr. Hatz. Let me ask you this question. What is wrong with 
transportation in the United States today ? 

Mr. ArpatA. Nothing. I think the transportation system we have 
in the United States today is the envy of the civilized world. There 
is not a single area in this country, a single locality, a single hamlet, 
that does not have adequate service. There has been tremendous 
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improvement in this country in the techniques of transportation in 
the last 10 years or since the war and I think the reason you have 
this improvement by all forms of transportation, is because there has 
been just enough competition. There has been the spur of competi- 
tion. 

In my opinion, the decade between 1920 and 1930 was the most 
barren that this country has witnessed in the development of new 
techniques for transport and the reason is that there was not the 
competition we have today. They did not have the spur to get im- 
provement in service, make economies, reduce costs. 

The diesel was invented in 1904, but the railroads did not use it 
until after the war. But, they had to, because they found that they 
were in a position where they had to give people service and lower 
their costs of operation. There has been tremendous technical de- 
velopment in the last 10 years, 

Mr. Hae. Was there some particular aspect of the legislative situ- 
ation in the twenties that made it an unprogressive decade ¢ 

Mr. Arpata. We had at that time, ordinary business booming, but 
you did not have the spur of competition of other forms of trans- 
portation. So that they did not have to. They knew they could en- 
joy this business at that time, exclusively. 

Mr. Hatz. What really pepped up transportation? Was it the de- 
velopment of the motor truck and at a later date the airplane? 

Mr. Arpata. That is right. 

Mr. Hare. And at the present time, your testimony accentuates the 
stimulating effect of competition; is that not true? 

Mr. Arpata, Yes; I think everybody admits there is plenty of.com- 
petition in transportation today. Mr. Rothschild admitted it yester- 
day. There is plenty of competition. However, that competition 
does not get to the point where it destroys the ability of the carriers to 
stay in business, and improve services, and innovate techniques, and 
that is the important public objective. 

You still have shippers with a choice of transportation. Rates are 
kept down to a reasonable level. And you have today, in this coun- 
try, the finest transportation system in the world, under private owner- 
ship, where the Government does not have to pay deficits for the 
operation of its transportation plant and where it collects taxes as a 
result of these operations. 

Mr. Hare. And you think that the improvement in the competitive 
picture has come about through man’s inventive capacity and not 
through any change in legislation ? 

Mr. Arpata. Yes, sir. 

Mr. Hatz. Would you say that the Transportation Act of 1940 
has had a particularly beneficial effect ? 

Mr. Arpata. Yes; I think that that is the standards set forth in 
the transportation policy in 1940. You brought the motor carriers 
under regulation in 1935, because conditions as they were described 
at that time were chaotic—were unstable. There was no protection 
for the public because of the conditions that existed. Congress pro- 
tected the public by giving the motor carriers an opportunity to 
develop some stability, and you controlled entry into the ee the 
rates, so that they, the public, could have protection of equality of 
rates, open and published tariffs, and other benefits that go with 
regulation. 
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In 1940 the policy was established, the national transportation pol- 
icy which you have now, which is the key to the administration of 
the Interstate Commerce Act. 

Mr. Harz. Then you think it was established directly by that 
legislation ? 

Mr. Arpaia. I think it was very wise. I think it was one of the 
finest pieces of legislation—and the results prove it—because we do 
have today in this country healthy transportation; sufficient trans- 
portation; and public protection by way of reasonable rates without 
dislocating markets. We have that in every section of this country. 

Today every section of the country has an equal opportunity to 
develop, to an equal degree with other sections, because of depend- 
able transportation service. 

Mr. Harr. Now, this committee is going to spend, I should think, 
the better part of a month in hearings on these bills. Do you think 
we are wasting our time? 

Mr. Arpata. I think it is necessary to hear the public comments 
on this thing. We are expressing our reactions. We see these things 
happening every day and these are our comments. If things are all 
right, we see no reason for changing it. That is a question for Con- 
gress to decide. 

Mr. Hats. You think it is salutary to discuss the whole question? 

Mr. Arpara. Oh, yes. I think it is good to hear everybody out. 
Certainly. I think that it is a very valuable function in a democracy. 

Mr. Hate. That is all. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotitver. Mr. Chairman and Mr. Commissioner, if I am 
familiar with the history of transportation legislation, the early 
railroad law was started for the protection of the consumer, the user 
of transportation. 

Mr, Arpata. Yes, sir. 

Mr. Dottiver. That was to prevent abuses by the railroads who 
at that time had a virtual monopoly on long-distance transportation. 

Mr. Arpata. It also had in mind at the time, however, the destruc- 
tive competitive practices which were taking place between the 
railroads. 

You will recall then that they had rate wars. At one time—I have 
forgotten the exact figure—you could go from New York to Buffalo 
for a dollar. 

I mean, they were trying to knock each other out then. There was 
another aspect of the problem. It was not just the user but the national 
interest mo was involved, even though the main means of trans- 
peewee was rail. Youstill had excessive competitive practices. You 
1ad other things. Some railroads would not interchange traffic with 
each other. They were partial in their connections regardless of cus- 
tomer interests. They would route the traffic by roundabout methods 
in order to help their friends and destroy their enemies. 

Mr. Dotuiver. These two last aspects you speak of, namely, the pro- 
tection of the transportation business itself, and the destructive com- 
petition, and the requirement that there be interchange, those aspects 
came later than the original objective of the protecting of the public. 

Mr. Arpaia. I think any loteian must have as its basic and funda- 


mental purpose the protection of the public. 
Now, those practices were part of the evils which they were then 
complaining about, but it was the effect on the public that counts. Ifa 
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carrier benefits from the stability which regulation offers, if competi- 

tion is forced out, it is not because you want to benefit the carriers 

concerned particularly; it is because the public needs reliable, con- 

ae transportation services, and you cannot allow them to break 
own. 

So that, basically, the public interest is paramount in the mainte- 
nance and preservation of a sound system of transportation, an effi- 
cient, economical system available to everybody on an equal basis. 

Now, incidental to that, surely, carriers benefit or they may have to 
bear some burden, but that is not unusual because the broad public 
interest is of paramount importance. 

Mr. Dotuiver. Of course, you have just outlined the real objectives 
of your Commission, the Interstate Commerce Commission, have you 
not ? 

Mr. Arpata. That is our obligation. 

Mr. Dotuitver. That is your obligation under the law. 

Mr. Arpata. Yes. 

Mr. Dotriver. Is it a fair statement to make, Mr. Commissioner, 
that a substantial majority of your Commission does not view with 
favor the major proposals made in the President’s committee’s report ? 

Mr. Arpara. The entire Commission, every single member, does not 
favor the major proposals. It is only the business of cutting down the 
suspension period, section 22, and the volume rates on which there has 
been any difference of opinion and that remains only by one of the 
present members of the Commission. 

Mr. Dotutver. Are you prepared this morning to go into discussion 
of the long-and-short-haul clause proposals? I would like to hear your 
comment about that. 

Mr. Arpata. The long-and-short-haul clause of the act covers two 
types of movement. First, direct movement, where the aggregate of 
the intermediate rates control the rate at destination. Then there is 
that same application to a circuitous route or circuitous movement. 

Now, from our experience, and I might say, our approach is not 
intended to unduly restrict—that has not been the theory of the Com- 
mission—where you have, let us say, movement from—well, using 
Washington, although it is not an industrial city, to Chicago, and the 
rate over the direct route from Washington to Chicago—let us take 
a figure like a dollar—and then you have another route which is cir- 
cuitous. It goes, let us say, from Washington by way of St. Louis to 
Chicago, which is just an extreme case I am using to illustrate, where 
the rate to Chicago is $1.10 or $1.15. 

Now, there is no reason, in our opinion, why, if that rate over the 
circuitous route is compensatory, that carrier over the circuitout route 
should not be able to meet the competition at Chicago of $1, even 
though at an intermediate point the rate might be higher. The reason 
for that is the market competition in Chicago is not affected. 

The consignee or shipper in Chicago is enjoying the dollar rate any- 
way and the other carrier is only trying to meet that competition at 
that, point—not at the intermediate point. There is no possibility of 
preference and prejudice and, if there is not, we permit the competi- 
tion to be met whenever possible. 
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Therefore the relative position of consumers or industry or indus- 
trial competition in Chicago is not injured by virtue of allowing the 
same rate over a circuitous route to a mere distant point. 

Mr. Doutiver. Reference was made yesterday in the testimony to 
the fact that the Commission had only denied 7 applications for the 
suspension of the long-short hauls out of some 1,400 applications. 

Would you care to elaborate ? 

Mr. Arpata. Yes, I think I want to elaborate on that. 

The fact is that the necessity of asking for the permission, or of 
getting the permission is enough to prevent a great many of them from 
being applied for. You see, that feature is important all through this 
act., Carriers, for example, do not file rates that they know would 
be regarded as unlawful because they know the act as administered 
would ultimately defeat such action. 

Now, those 77, or whatever number of instances are involved, may 
be extremely important. You cannot evaluate them as against the 
others which were granted, even though there are only 77. If they 
involve circuitous routes, we say it is not necessary, but if it is over a 
direct route, then we feel it is, and we ourselves have proposed such a 
change in the fourth section to relieve the carriers. 

Mr. Dotutver. I take it then, Mr. Commissioner, you would not agree 
with the testimony of Mr. Rothschild yesterday that the same logic 
should be applied to the circuitous route universally ? 

Mr. Arpata, Not at intermediate points; only to meet competition 
at the points of destination where the two routes meet, at a point where 
the two routes meet. 

Mr. Dottiver. As I recall it, the logic behind the passage of the long- 
short haul clause was to protect intermediate points, was it not, from 
undue competition between the larger centers of population ? 

' Mr. Arpara. That is right, that is the purpose. 

Mr. Dorxiiver. Another matter that was alluded to yesterday, in’ 
which I am greatly interested, was the reduced rates for bull carriage 
of products, trainload lot as opposed to the carload lot. 

What has been the attitude of the Commission with respect to that 
matter ? 

«Mr Arpata. Well, in a way I do not see how that is really necessary, 
this’ business of trainload lots. Obviously, one of the factors which 
goes in to determine, an element that goes in to determine a rate is the 
regularity and volume of movement and things of that kind. 

ere a shipper has an extremely large and steady movement, let us 
say, iron ore or any other kind of ore or things of that kind, most of 
such rates are negotiated. Most of these rates that shippers have 
today are negotiated as a result of conferences. Then they go through 
the rate committees of thie carriers and they are pretty carefully con- 
sidered before they get to the Commission. 

Now, those rates are already fixed on the basis of volume. With 
those factors already taken into consideration, it really is not necessary, 
in my opinion, to have this refinement. It could be abused. 

So we have taken the position that it is not desirable. The impact 
on the shipper, the ow public, might be dangerous. We have on 
occasion permitted volume rates when proper. It is possible under 
the present law. 
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Mr. Dottiver. Would you envision that in the case of such bulk 
movements, you might run into the same situation that developed with 
respect to the freight forwarders using a train instead of a carload lot? 

Mr. Arpaia . Yes; that could happen. 

Mr. Dottiver. Do you think that would happen? 

Mr. Arpata. Yes; it could. I donot know whether they have had it 
in mind or not, but it could. 

Mr. Dotuiver. If the differential between a trainload lot and a car- 
load not was sufficient, why, you would find that springing up, I think. 

Mr. Arpaia. You could find all those evils. 

As TI say, you cannot measure the impact of such a power. 

Mr. Doturver. Well, I take it then, your Commission, with respect 
to these two items, namely, revision oF the provision as to lakisratior’ 
haul clause, and the provision with respect to bulk shipments, you do 
not view those two provisions with favor in the Commission ? 

Mr. Arras. On the revision of the long and short haul clause, we 
have House bill 6208, which was proposed by us. 

Now, the difference between our proposal and the proposal of the 
Cabinet committee legislation is that they would shift the thing so that, 
instead of having to get the permission on the direct route, they could 
put it in and then later on you would have to go through the process of 
condemning it. Now, those things are not as easy as that. 

As a matter of fact, it might result in more of a burden to the rail- 
roads because they might be subjected to fines and penalties for viola- 
tions later if they were wrong. However, it puts the burden on the 
shipper to complain. He has to carry the load, and it is not easy. 

OF course, carriers may say, “Well, if we are wrong we will make 
a refund.” Yet, recently, in a section 13 case, where the intrastate 
rates in Tennessee, I think, were raised to the level of the interstate 
rates by the Commission because they were an unfair burden on inter- 
state commerce, the railroads went into court and said, in answer to 
a request for a restraining order, “We will make refunds if the court 
should decide that these higher rates are unlawful.” 

The court said: 

No, that is not reparation for the injury which will result here because there is 
a loss of business which the shipper might incur. There are other damages that 
cannot be measured. 

Therefore, the impact on the public in all of these suggested changes 
in the act are not as easy to measure as it might seem. You have to 
protect the public and you have an act here that has proven its merit 
and has been interpreted by the Commission and the courts. The 
public knows where it stands. 

Today we allow competition, we allow competition to the maximum 
possible. We have not been unduly restrictive. We have eliminated, 
for instance, the restriction on the railroads to compete at. terminal 
points by eliminating the distinction as to where the line haul ends 
and begins and the narrow definitions that previously existed. Piggy- 
back operations have been encouraged. 

We have sponsored relaxation of the fourth section so far as cir- 
cuitous movements are concerned. Furthermore, when protests are 
filed, we use the power of suspension sparingly. As Mr, Rothschild 
said yesterday, I think it was Mr. Rothschild, only 3,500 of the thou- 
sands upon thousands of rates that are filed, were protested. So that 
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you see the advantage of the present law is that carriers refrain from 
filing rates which they know are clearly destructive and unlawful. 
It serves as a deterrent. 

However, I had some figures drawn up to break down that figure 
of 3,500 and, incidentally, it turns out to be 4,000 for the year 1955. 
Only 1,500 of those which were protested were suspended. Out of 
those 1,500 that were suspended, 45 percent were voluntarily canceled. 
The carriers knew they did not have a chance. They knew they could 
not prove that the protested rates were not unlawful. 

Adding to those, the instances where there was no attempt made 
to justify the rate, 80 percent of the 1,500 filings were in effect with- 
drawn. ; 

Out of all the protests that were filed, we only found that 27 percent 
were justified in full, 12 —— were justified in part, and 61 percent 
were not justified. So that it really is not true that the Commission 
interfers with managerial discretion to the extent that might appear 
as a result of this power to suspend. It is used sparingly. 

When protestants come in and show that there is no justification 
for filing that rate because no traffic is moving at the rate the carrier 
is trying to meet, it is a paper rate, and there are paper rates that do 
not move traffic, naturally there is no competitive necessity for a rate 
like that. 

Now, this happens between motor carrier and motor carrier and it 
happens between railroad and railroad and it happens between water 
carrier and water carrier and also between all of them. It is not as 
if it were exclusively between rival forms of transportation. 

Mr. Doriiver. One comment I would like to make, Mr. Commis- 
sioner, and I am sure my questioning has revealed one of my major 
interests in this legislation, and that is the protection of the smaller 
communities by way of the long- and short-haul clause and the protec- 
tion of the smaller business enterprises by way of the bulk shipment, 
ra. to the bulk shipment. 

here is one other phase of this whole subject, this is merely an 
inquiry and perhaps it is not pertinent to this hearing, but I would 
like your comment about it. 

Some time ago there was authorization for the filing of joint rates 
between rail or land carriers and water carriers. Has any progress 
been made in the development of such rates ? 

Mr. Arpata. There are joint rates, of course, between rail carriers; 
and there are some between water carriers and rail carriers. They 
are needed where there is shipper request, where the shipper demands 
them. Those exist. 

Mr. Dorzaiver. That has been a substantial development, would you 
say, or is it minor in character ? 

Mr. Arpata. As between rail carriers, it is a substantial develop- 
ment. As between water carriers, necessarily it is limited because 
there is not a great deal of that type of movement, but where it is found 
to be necessary, it exists. 

Mr. Dortiver. Has the Commission required the filing of joint 
rates between land and inland waterways? 

Mr. Arpata. Prescribe them ? 

Mr. Dotttver. Yes. 

Mr. Arpata. Oh, yes. 
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Mr. Doriaver. You have required them ? 

Mr. Arpata. Yes. 

Mr. Dotuiver. To what extent ? 

Mr. Arpara. You mean in number of such rates or in the volume of 
traffic represented ? 

Mr. Dotuiver. Well, both. 

Mr. Arpaia. It is pretty hard for me to say offhand. 

Mr. Dotxiver. I will not press the question. I am simply interested 
to know whether there is some progress being made. 

Mr. Arpaia. Yes. We are aware that under the present act we have 

permitted multiple car rates on occasion but you have the protection 
there against any undesirable impact on the rest of the shipping 
public, 
Now, of course, the implications in the recommendations and the 
legislation involved here cover more than just the protection of the 
smal] community to which you referred. They also cover the protec- 
tion of the smaller businessman. After all, his traffic is not the kind 
the carriers compete for, yet, if rates on all the competive traffic were 
reduced to the bare compensatory level, the small shippers of less 
than carload traffic and less than truckload traffic would have to bear 
the burden. 

Mr. Dotutver. There is one other matter your comment has called 
my attention to. 

Yesterday, testimony was elicited from the witnesses to the effect 
that the railroads are suffering a very substantial loss on their passen- 
ger traffic. 
~ It occurs to me that is pretty largely a matter of accounting as to 
how much it costs to transport to passengers and how much to 
freight? 

Mr. Arpata. Yes, we are now going to investigate this question 
because of two reasons. 

First, this formula that is used to allocate the expense as between 
freight and passenger service is of some obscure origin and, frankly, 
it has been questioned. 

Mr. Douiiver. Well, is that by order of the Commission ? 

Mr. Arpaia. Well, it developed and it is now the system that is 
used in our accounting department. However, there is another thing 
we want to find out, just where these losses arise. 

Are they on branch line? Is it in commutation service? Is it in 
long-haul traffic? And to what degree? 

We want to get to the fundamentals. Now, losses in passenger 
service are a very, very, very, troublesome problem. 

Obviously, this country needs the facilities of rail passenger travel. 
That is very important to this country in time of mass movement, and 
that usually arises in time of emergency. We cannot allow those 
services to be removed. We have to preserve them. We have to find 
out. how. 

I think the railroads themselves have given this thing a great deal 
of thought and study and have been trying in recent years to cut down 
the amount of investment in passenger trains. 

As it is, today it costs about twenty-five hundred dollars to furnish 
a seat on a passenger car. If this new equipment proves to be success- 
ful, it will reduce that initial investment to perhaps as low as twelve 
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or thirteen hundred dollars. If it is possible to reduce the invest- 
ment, the costs of operation, the amount of fuel; all such items are 
very important and such steps should be encouraged, 

We want to find out basically what is the proper formula to apply 
in allocating these costs. 

Mr. Dotuiver. How far has your Commission gone in that study as 
to the reallocation of cost of passenger traffic ? 

Mr. Arpata. We have just initiated that investigation only about a 
month ago. 

Mr. Douutver. Have you ever had one before ? 

Mr. Arpaia. No; not an official investigation but the Commission 
itself—in 1915 they did. 

Mr. Doxtiver. It is a long time. 

Mr. Arpatra. Yes. 

Mr. Douuiver. To repeat, the formula that is set up for the alloca- 
tion of costs for passenger traffic is a formula of the Commission it- 
self. You now are looking into that with a view to giving it a re- 
vision if the inquiry justifies it? 

The Arpaia. The formula was estabilshed a long time ago, as I 
understand it, and of course it has been used since with little change 
and that is the way the reports are filed. 

Mr. Do.tiver. I think that is all, Mr. Chairman. 

Thank you. 

Mr. Harris. That is not tied up in this proposed legislation; is it? 

Mr. Arpara. Not that I know of. 

Mr. Harris. I did not understand so. 

Mr. Arpata. I should answer, Chairman Harris, however, that one 
provision of this bill would give us the power to pass upon the cur- 
tailment of passenger services with the State commissions, but not the 
formula aspect. 

Mr. Harris. I understand that. 

Now, back to section 22. 

The veto message of the President in 1954 has no relationship as to 
subject matter as do the provisions under consideration here? 

Mr. Arpaia. The bill which the President vetoed was one which 
merely provided that section 22 quotations would be binding in the 
absence of fraud or clear error, but it allowed a shorter period of time 
in which the Government would have to show anything of that kind. 

The President’s position was that we were treating, or the bill 
treated, the Government differently than it did any other shipper who 
has a 2-year statute of limitations on raising questions with respect to 
the lawfulness of rates and charges. 

Of course, in my opinion, this is only my view, the average shipper 
does not have the benefit of these special rates. Their situation is 
not quite comparable. 

Mr. Harris. Of course, now, carrying the matter to the other degree, 
why the same principle would be followed should the recommendation 
that you made here regarding section 22 be followed, and that is the 

oe e would be given the same privileges that the Government has 
rad ? 

Mr. Arpata. That is right. They would be placed on a real equality. 

Mr. Harris. Now, back to the declaration of policy. 


78456—56—pt. 1——-21 
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The Department of Commerce in its statement said that the present 
statement of national transportation policy in the Interstate Commerce 
Act includes phraseology which has been taken to justify the imposi- 
tion of regulatory restraints upon the exercise of managerial discre- 
tion and competitve activity. 

Do you agree with that ? 

Mr. Arpata. Of course, there are restraints on excesses. When this 
act was first adopted it was claimed that it deprived railroads of 
managerial discretion. As a statement furnished for the record by 
the Secretary Weeks’ office shortly after the first hearing amply 
showed, this act has been amended and amended and amended. It is 
not a “time encrusted” act. 

I think that one thing ought to be clearly understood. When the 
act was first passed, it had no teeth. Yet, if you read the comments of 
that period, you will find that there was the same complaint then that 
there is now: interference with managerial discretion. 

Now, obviously only excesses in competition are restrained but such 
action is necessary to protect the public who need dependable, sound, 
eflicient, adequate transportation which was found to be impossible of 
achieving with cutthroat or breakneck competition. This country 
needs all forms of transportation. 

Mr. Harris. Then your answer is that it is true with reference to 
restraint of excesses. 

Mrr. Arpata, Yes. 

Mr. Harris. And there is a difference between your position and the 
Department of Commerce’s position ? 

Mr. Arpata. Yes, but interference is sparingly exercised, I might 
add. 

Mr. Harris. Now, he says: 

Particularly to be noticed in this regard are the provisions directing that the 
regulation of all modes of transportation be “* * * so administered as to recog- 
nize and preserve the inherent advantages of each * * *.” 

He said this language taken in conjunction with other sections of 
the act would justify regulatory restraints upon competition when 
carriers have sought to give their customers the full advantage of cost 
and service superiority. 

You do not agree with that, then, do you? 

Mr. Arpata. No. That is a very broad statement. We permit the 
lowest possible rate and that, I think, is proved by the present reason- 
able level of rates. Carrier revenues must be consistent with an abil- 
ity to furnish adequate service, regardless of its effect on competitive 
forms. Except when it gets to the pomt where it destroys competi- 
tion, if a rate is compensatory, we generally allow it to become effec- 
tive. I think these figures on the degree of suspension action that I 
showed you this morning show that very clearly. 

Mr. Harris. He said: 

In all too many cases the phases “preservation of inherent advantages of each 
mode of transportation” and “elimination of destructive competition” have been 
applied to restrict what was once the basic purpose of the regulation of trans- 
portation—to assure the shipper the lowest rates without undue discrimination. 

Mr. Arpata. The policy which Congress has established requires 
the Commission to foster sound transportation and not to permit it to 
be destroyed. 
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Now, today, carriers come in and say: “There is no competitive need 
for the proposed reduction of this rate. If you permit it to be reduced, 
carrier revenues will be dissipated, thereby making it impossible for 
carriers to render good service.” 

Now, that happens as between rail and rail, it happens as between 
water and water, motor and motor, as well as between each form of 
transportation. 

There are instances where a carrier, because of pressure of some 
kind, will try to file a rate and it is not competitively necessary. If 
it becomes effective, the reductions will spread, and it logically has to 
spread, because, otherwise, shippers would be in the position where 
they would be prejudiced or some shippers preferred. Markets would 
become dislocated and the national economy would suffer. 

Mr. Harris. Well, now, it has been alleged that this policy has 
worked a discrimination against certain modes of transportation. 
Specifically has it been pointed up to me, and I am trying to get the 
matter clarified in my own mind, that a shipper will propose a com- 
pensatory rate. 

Do not ask me to define what a compensatory rate is because I am 
afraid I could not do it, but, nevertheless, that is the contention, and 
because it might adversely affect the economic status of a different 
mode of transportation, the rate would not be allowed. 

Is that true? 

Mr. Arpata. I think that that is not true to this extent: 

When rates are protested, what the Board of Suspension does is to 
check first whether or not that rate is compensatory. It checks 
whether or not the rate which is being changed actually moves traffic. 
It checks whether or not there is a close relationship between the filed 
rate and other prescribed rates, and whether the related rates are not 
too far from the rate that is filed. 

As these figures show, if the rate is compensatory, if the rates are 
actually moving the traffic, they are not concerned at all with how it 
shifts the traffic. They allow that rate to become effective regardless 
of the protests. 

Most of these rates do go in. It is only in the situation where that 
rate is really destructive, not competitively necessary, that there is an 
examination of the entire situation to see what has been happening 
and in those relatively few instances the parties are allowed to sub- 
stantiate their position. 

Mr. Harris. Now, it has also been brought to my attention and con- 
tended by some that that situation being true, that the Commission 
would go into the matter and would take so long to come to a con- 
clusion on it that the shipment had already been concluded and, even 
though they won out in the end, it was all fruitless. 

Are we faced with that situation ? 

Mr. Arpata. Of course, after all, it does take time. First let me say 
no rate is based on a single shipment. These rates are based on regular 
movements of traffic, so it is not a case of where they lose a single 
movement. I mean it is a continuing thing. 

Now, the rate that was previously there stays in effect until there 
has been a hearing or opportunity for hearing. We use a shortened 
procedure which has cut down the time, but all the parties insist they 
have to have time to prepare their evidence and, yes, it does take—— 
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Mr. Harris. How much time does it usually require on an average 
now to expedite such a proceeding ? 

Mr. Arpata. Well, experience shows that 7 months is just about the 
minimum you need if you are going to have a satisfactory disposition 
of these proceedings. 

Mr. Harris. Seven months is the minimum time? 

Mr. Arpata, It is the maximum. 

Mr. Harris. Maximum time. 

Mr. Arpaia. It is the maximum that the law allows. 

After 7 months, that rate goes into effect; the rate that has been 
suspended. We only have the power to suspend for 7 months unless 
it is voluntarily postponed. 

Mr. Harris. Another thing that has been contended, that is, that 
should one carrier propose a certain tariff and it would run into this 
policy problem as to the effect of a competing carrier, that the burden 
is on the carrier who proposes the tariff to show that it does not 
adversely affect the economic status of the other carrier, competitive 
carrier. 

Mr. Arpata. The burden of proving that the rate is lawful is on 
the proponent of the rate. However, if he shows that that rate is com- 
pensatory and if, as a result of the type of traffic that is involved it 
is making a proper contribution and does not unfairly burden the 
traffic, and things of that kind where the public interest is involved, 
the other party might show that it is competitively unnecessary, the 
protestant has the burden of going forward as it is called in the law, 
but the ultimate burden of proof is on the proponent of the rate.’ He 
is the one that has the facts. The proponents are the ones that know 
their costs. They are the ones that have had a rate under considera- 
tion for quite a while before it ever gets to us, 

So if you shifted that burden to a protestant, he would not be able 
to ever prove that the rate is compensatory. He would have difficulty. 

Mr. Harris. I am not sure I made myself clear. I am not talking of 
the burden of proof of showing that it was compensatory. 

Mr. Arpata. To show that it is lasmentivery necessary. 

Mr. Harris. To show that it is competitively necessary. 

In order to do that, is the burden upon the initiating carrier to show 
that that competitive situation is such that it will affect the economic 
status of the competing carrier? 

Mr. Arpara. No; it is not quite like that. He has to show that there 
is some competitive necessity for his introducing a rate which is 
drastically lower only after the issue is raised. Generally, he merely 
has to show that the rate is compensatory. 

This “fair share of the traffic” idea is something that originated, 
as a matter of fact, in the briefs of the carriers themselves; it is an- 
other way of saying that the rate is competitively necessary, but the 
burden of. showing that it is competservely necessary where you have 
these elements put in issue is on the one who proposes it. You show 
what the situation is as far as traffic is concerned now. How does 
it move? 

We allow an opportunity to compete to all carriers. 

Mr. Harris. Yes, but is he required then to show that it will have 
serious economic effect on the com ting carrier in doing so? 

Mr. Arpats. No; he has to show that he needs it—— 
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Mr. Harris. That is true. 

Mr. Arpata. In order to develop his business regardless of the effect 
on the competing carrier. 

Mr. Harris. He does not, under present procedure, have the burden 
of showing that it will adversely affect the competing carrier ? 

Mr. ArpatA. No; that is not the way the burden arises. 

For instance, the competing carrier will say, “At this rate I would 
not get a pound of this traffic. I could not possibly participate in any 
of thismovement.” Then they are at issue. 

It may well be that cost is the only consideration which the shipper 
cares about in a particular instance. It is not flexibility, it is not 
speed of movement, it is not anything of that kind. 

In that event, a railroad will come in and say, “We are under service 
disability. Our services are slower; therefore, we should have a differ- 
ential lower than the existing rate and the proposed motor carrier 
rate cuts or eliminates the existing differential. We would not be 
able to continue to carry this traffic and therefore we are opposed to the 
reduction even if it is full compensatory to the motor carrier. 

And they might even show, as a matter of fact, “We are losing 
traffic now.” 

In that case, we would say that rate is not competitively necessary. 
There is no reason why that rate should be lowered because the traffic 
is moving at the present rates and all carriers are having an oppor- 
tunity to compete for that traffic. 

Mr. Harris. Well, that is true, but we have to keep in mind oc- 
casionally the welfare of the shipping public, too. 

Mr. Arpara. Yes. 

Mr. Harris. To me, the transportation act is not set up primarily 
and principally for the various modes or the different carriers. 

Mr. Arpata. Not at all. As I stated earlier, the carriers only inci- 
dentally benefit because the national welfare needs strong and com- 
petent public transportation. 

Mr. Harris. Of course, we have to maintain a sound transportation 
program with each mode of carrier, but, at the same time, it seems 
to me that wherever advantages can be given to the shipping public, 
that that should be the policy, too. 

Mr. Arpata. These figures show that they do enjoy such advantages ; 
that rates have not advanced as much as ordinary prices. The public 
does at present enjoy good service and reasonable rates. The fact that 
the shippers do not have to come in and protest rates as being un- 
=a y high is proof of that, in my opinion. We receive very few 
protests from shippers. 

Mr. Harris. I have just one other thing here and I think we are 
going to have to break up this committee for the present. We did want 
to try to let you go before we did. 

Do you have the bill before you, H. R. 6141? 

I wish you would turn to page 10, line 18. 

Mr. Arpata. Yes. 

Mr. Harris. Where it says: 

No existing through route shall be canceled except by agreement of all carriers 


whose lines are embraced therein unless the Commission shall, upon application 
and after hearing, find that cancellation is consistent with the public interest with- 











320 TRANSPORTATION POLICY 


out regard to the provisions of paragraph (4) of this section, and the burden of 
proof shall be upon the carrier or carriers to show that the cancellation is con- 
sistent with such public interest. 

Have you had an opportunity to give any thought to that language? 

Mr. Arpata. Frankly, I do not quite understand that language. 
I think the people who should explain this are the people who proposed 
it. It is very, very obscure. 

A through route once opened stays open. The section as proposed 
does not refer to joint rates, which is probably the important feature 
of the prreent section. 

Mr. Harris. Well, it seems to me, if I understand the language cor- 
rectly and maybe I do not, the effect of it would be to freeze all existing 
routes because the single carrier who is cut out of participation in that 
route or short-changed in some way could block the change and then 
compel the carrier or carriers seeking the change to undertake long- 
drawn-out proceedings before your Commission, during which time 
they would have to prove that the changes in routing are consistent 
with the public interest. 

Mr. Arpata. The existing statute refers to both rates and routes. 
This one refers only to routes. Frankly, I do not understand it. 

Mr. Harris. Where there are millions and millions of joint routes, 
published tariffs, it seems to me, like the amendment agreed to, would 
certainly cover a tremendous scope, probably an impossible task for 
the Commission. 

I may be wrong, but I just wondered a little on the subject. 

Mr. Arpata. Do you want the existing language for the record on 
that? 

Mr. Harris. It might be helpful to have it right here. 

Mr. Arpats. As it reads now: 

If any tariff or schedule canceling any through route or joint rate, fare charge, 
or classification without the consent of all carrier parties thereto or authorization 
by the Commission is suspended by the Commission for investigation, the burden 
of proof shall be upon the carrier or carriers proposing such cancellation to show 
that it is consistent with the public interest, without regard to the provisions of 
paragraph 4 of this section. 

That is one of the provisions in this bill which is obscure, very 
difficult to understand, and which poses the problem which would face 
the entire public and transportation industry. 

If this bill were enacted, you would have a whole series of litigation 
which would follow because of need for interpretation. 

Mr. Harris. Well, thank you very much, Commissioner, and all of 
you members of the Commission and staff who are here. We appre- 
ciate your coming up and giving us this testimony and explanation. 

May I inquire, will you have someone who will be present at the 
hearing this afternoon 

Mr. Arpaia. Yes. 

Mr. Harris. There may be some things we will want to inquire 
about. 

Mr. Arpara. We are excused for the time being ? 

Mr. Harris. Yes. 

The committee will adjourn until 2 o’clock. 

(Whereupon, at 11: 55 a. m., the subcommittee recessed, to reconvene 
at 2 p. m. of the same day.) 
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AFTER RECESS 


Mr. Harris, The committee will come to order, please. 

We have with us this afternoon Mr. Herbert K. Hyde, Commis- 
sioner, General Services Administration. 

Mr. Hyde, we are very glad to welcome you to this committee and 
very glad to have your comments and views and any expressions you 
care to make regarding this highly important legislation. 


STATEMENTS OF HERBERT K. HYDE, COMMISSIONER, TRANSPOR- 
TATION AND PUBLIC UTILITIES SERVICE; F. W. DENNISTON, 
LEGAL DIVISION; G. N. SMULL, DEPUTY COMMISSIONER; S. E. 
MULLIKIN, CHIEF, PLANNING BRANCH; AND J. S. PETERS, 
ACTING DIRECTOR, RATES AND ROUTES DIVISION, GENERAL 
SERVICES ADMINISTRATION 


Mr. Hype. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, we are happy to come 
over here and undertake to be of some service to you in the solution 
of the many problems that arise in the movement of Government traffic 
in this country. 

I am now the Commissioner of Transportation and Public Utilities 
of the General Services Administration, and have been for approxi- 
mately 10 months. 

Previous to that time, I was a country lawyer down in the Indian 
country next to the chairman’s home State, Oklahoma. 

We have requested the opportunity of presenting to this subcom- 
mittee the views of GSA on three of the pending bills, H. R. 525, 
H. R. 6141, and H. R. 6208. 

As to all of the bills mentioned above, GSA’s comments are sub- 
mitted under its responsibilities under section 201 (a) of the Federal 
Property and Administrative Services Act of 1949, as amended (63 
Stat. 377, 383; 40 U.S. C. 481), under which it operates as traffic man- 
aare for the use of the executive agencies of the Federal Government, 
as shippers. 

It does not include the Department of Defense, however, which has 
exempted itself from these activities in the interest of national 
security. 


H. R. 525 


On February 28, 1956, a report was submitted by GSA on H. R. 525. 
This report took no specific position as to whether section 22 of the 
Interstate Commerce Act should be repealed as proposed by that bill. 
Certain comments on the repeal were set out in an enclosure to that 
bill, which we ask to be incorporated and made a part of this record. 

It is assumed that that report will be reproduced in the transcript 
of these hearings and therefore has not been copied in this statement. 

It should be added that following the February 28 report, and on 
further study, GSA desires to go on record in opposition to the bill. 

The Bureau of the Budget has informally advised that there is no 
objection to this supplemental statement. 
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A letter confirming this is in process of clearance and will be filed 
with the committee in the next few days. 

Mr. Harris. I think at this point we might note that both your letter 
of February 28 of this year and the letter that you just referred to, 
which will be coming forth in the next few days, may be filed in the 


record. 
Mr. Hyve. Thank you, Mr. Chairman. 
(The information referred to follows :) 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., February 28, 1956. 
Re H. R. 525 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


Deak CONGRESSMAN Priest: Your letter of February 3 requests our com- 
ments on H. R. 525, a bill to amend section 22 of the Interstate Commerce Act, 
as amended, and for other purposes. 

This bill proposes to delete from the Interstate Commerce Act (49 U. 8. C. 22), 
the provision which permits common carriers to transport property or passen- 
gers for the United States, State or municipal Governments “free or at reduced 
rates.” 

The present provision has been in effect for many years and as a result the 
rates on a portion of Government traffic are established by the carriers through 
so-called section 22 quotations rather than by publication in the usual tariffs. 
The enactment of the proposed legislation would change this system and would 
have the effect of requiring that all Government traffic be shipped at published 
tariff rates. 

The interest of GSA in this legislation is based on its responsibility to provide 
traffic management services on Government shipments for the use of the executive 
agencies of the United States (63 Stat. 383; 40 U. S. C. 481). 

The GSA takes no position as to whether the present system of ratemaking 
on Government traffic should be changed. In order to assist your committee, 
however, in making a determination on this question, we believe that it is 
important that your committee have the most accurate and factual information 
available concerning this subject matter. Accordingly, there is attached hereto 
for consideration a statement relating to this matter compiled on the basis of 
the experience of GSA. 

The attention of your committee is respectfully invited to the report of the 
Presidential Advisory Committee on Transport Policy and Organization, issued 
on April 18, 1955. Its recommendations are incorporated in H. R. 6141 and 
S. 1920, now pending before the Congress. 

In the event of hearings on this legislation, GSA would cooperate with your 
cominittee in the event any information is desired. . 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Cordially yours, 
EpMUND F’. MANSURE, 
Administrator. 


Potnts To BE CONSIDERED IN THE REPEAL OF SECTION 22 oF INTERSTATE COMMERCE 
Act 


1. Government transportation operations are not comparable with those of 
commercial concerns. The Government with its farflung operations and large 
volume of traffic must often meet emergencies that cannot be anticipated. Such 
action calls for an immediate movement of traffic and a subsequent adjustment in 
rates. Section 22 gives flexibility and allows movements of traffic to be made 
on a few hours’ notice with rate adjustments being made retroactively under 
section 22. It should be emphasized that Government traffic often moves from 
origins to destinations in large volume where there is no commercial movement 
of traffic in existence and therefore only high class rates are available for 
movement of this traffic. 

The rate committees of the carriers are often slow in making their decisions. 
They are allowed to operate free from the antitrust laws and establish rates on 
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what they consider to be fair and reasonable levels. Often these groups take 
many months or even years to reach a decision. While private industry can plan 
in advance and obtain action from the rate bureaus, often the Government is 
forced to move without the advance information that is available to industry. 
Section 22 allows Government business to be carried on expeditiously and the 
rate adjustments to be made later. 

2. Repeal of section 22 will increase the oliet of Government transportation 
operations. In addition to requiring the taxpayers to foot bills on unreasonably 
high rate levels, there will be a number of other increases in Government costs, 
An increase in personnel will be needed in Government transportation organiza- 
tions to comb carefully all tariffs issued for transportation services—a tremen- 
dous job. The staffs of regulatory bodies, particularly the Interstate Commerce 
Commission, will also require substantial increases. There will be an increase 
in litigation requiring more legal work and more lawyers because most of what 
was formerly handled by negotiation would have to be handled by litigation 
before regulatory bodies and the courts if section 22 is repealed. This cost would 
fall both on the Government and the carriers. Another increased cost would 
be that of publishing tariffs which cost would fall on the carriers. To handle, 
review, and file these tariffs would be an added cost to the Government as pointed 
out above. 

3. The present rates made by GSA on Government traffic on the whole compare 
more than favorably with rates paid on similar classification of traffic by com- 
mercial shippers. This is borne out by exhibit 3 of Witness Hudson in ICC 
Ex parte No. 192'and exhibits filed in the published Senate hearings on S. 906, 
83d Congress, 2d session. Testimony to the contrary was confined to claims 
not based on facts. Repeated invitations have been given to bring to GSA for 
consideration, rates that are unduly low which the carriers wish to have 
canceled, but no response has been made. 

4. There is no unanimity of opinion among the carriers concerning the repeal 
of section 22. Some favor it while others state that it gives them an area in 
which they may operate free from Government regulation and thereby render the 
service in which they have a natural advantage. 

5. The present attitude generally is to lessen the amount of Government regula- 
tion over business. The repeal of section 22 extends substantially the jurisdiction 
of regulatory bodies over the business of transportation. In view of this, does 
the Hoover Commission wish to deprive the carriers of an area in which they 
are now free to make rates subject to the forces of free competition and render 
it subject to more Government regulation? 

6. Section 22 of the Interstate Commerce Act, under which the carriers may 
give free or reduced rates to the Government, is a purely voluntary procedure. 
There is no requirement that rates be quoted under section 22 unless the carriers 
choose to do so. GSA follows the policy of asking only for fair and reasonable 
rates but, under the rulings of the Comptroller General, must accept all reduced 
rates under which adequate service can be rendered. 

7. The Hoover Commission in its efforts to obtain simplification of Govern- 
ment operations and reduction of cost will not attain such ends by recommending 
repeal of section 22 which will add to the complexity of procedures and increase 
the burden for. the Government as a shipper, for the carriers, and for the regula- 
tory bodies. 

8. When the Government alone is the complainant, the ICC has in several cases 
enunciated the policy that no rate adjustment is necessary because there is no 
“commercial necessity” for an adjustment. 

With repeal of section 22, the Government would find it increasingly difficult, 
in view of this announced policy of the Commission, to obtain rates comparable 
to the commercial traffic levels. Quotations from the following cases are 
offered to illustrate the attitude of the Commission : 

“* * * With respect to complainant’s request for alternative rates made on 
basis of column 27.5, minimum, 80,000 pounds, it is sufficient to state that there is 
no showing of commercial necessity or desirability for such an adjustment. * * * 

“* * * Also we are not unmindful of the fact that the Federal Government is at 
present the sole shipper of the commodities, but that this situation need not 
necessarily obtain after the termination of the present emergency * * *. Our 
conelusions (to deny reparations) might well be otherwise if we were considering 
the complaints of numerous shippers, all interested in the same class of traffic, 
Here we have but one shipper (the Government * * *.” Stimson v, Akron C. & Y. 
Ry. Co. (262 I. C. C. 418, 423). 
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“* * * We have stated that we would not prescribe alternative rates and 
minima in the absence of a showing of a general commercial necessity or desir- 
ability for such an adjustment.” Stimson v. Akron C. & Y. Ry. Co. (262 1. C. C. 
418, 423). 

“* * * The circumstances and conditions which influenced the movement were 
abnormal and of a transitory nature. * * *” Reconstruction Finance Corp. v. 
Akron, 0. @ Y. Ry. Co. (287 1. C. C. 353, 359, 382). 

“* * * The Commission has stated that it will not ordinarily prescribe alterna- 
tive rates and minima in the absence of a showing of general commercial need 
for such an adjustment. See Reconstruction Finance Corp. v. Akron, C. & Y. Ry. 
Co. (287 I. C. C. 353, 359), and proceedings there cited. No general commercial 
need for an alternative adjustment on cement is here indicated.” United States v. 
Great Northern Ry. Co. (293 I. C. C. 341). 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., May 1, 1956. 
Re H. R. 5235. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: The letter of February 28, 1956, from the former Admin- 
istrator submitted GSA’s comments on H. R. 525, a bill to amend section 22 of 
the Interstate Commerce Act, as amended, and for other purposes. 

In that report, it was stated that GSA took no position on whether this bill 
should be enacted. A number of points for consideration were listed in the 
enclosure to the letter based on GSA’s operational experience. Since the prep- 
aration of that report, additional review of these considerations and the other 
considerations developed by Transportation and Public Utilities Service, GSA, 
have pointed to the fact that the repeal of section 22 will adversely affect the 
operations of the Federal Government, as a shipper. Accordingly) it is desired 
to supplement our prior report to this extent. 

In the event of hearings by your committee, GSA will desire to testify in 
opposition to the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. Fuoere, Administrator. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., October 12, 1955. 
Re H. R. 6141. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear ConGRESSMAN Priest: Your letter of May 11 requested the comments of 
GSA on H. R. 6141, a bill to amend the Interstate Commerce Act, as amended. 

This bill, as in the case of a companion and identical bill, 8. 1920, which is 
now pending before the Senate Committee on Interstate and Foreign Commerce, 
earries out the recommendations of the Presidential Advisory Committee on 
Transport Policy and Organization, issued in April 1955. A review of the bill 
indicates that, if enacted, the recommendations of that Committee would be 
given effect. 

A detailed analysis of H. R. 6141 is not submitted in view of the length and 
complexity of the revisions in existing law and the fact that the report of the 
Presidential Committee provides a full and comprehensive discussion. 

GSA is charged with the responsibility of representation for the use of the 
executive agencies of the Federal Government with respect to transportation and 
traffic management matters under the Federal Property and Administrative 
Services Act of 1949, as amended (63 Stat. 377). GSA, therefore, represents the 
Government only from the viewpoint of a shipper. It took no part in the work 
of the Presidential Committee which was studying broad problems of transpor- 
tation and transportation policy. 

It appears H. R. 6141 admirably carries out the purposes of the Advisory 
Committee ‘report. GSA therefore recommends that the Congress thoroughly 
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study and consider the proposed legislation to determine whether the national 
transportation system might be improved by its enactment. In the event of 
hearings on this bill, GSA would be glad to offer its veiews in the light of its 
operational experience as a shipper. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your Committee. 

Cordially yours, 
EpMuND F.. Mansure, Administrator. 


H. R. 6208 


Mr. Hype. This bill, to amend section 4 (1) of the Interstate Com- 
merce Act, is sponsored by the Interstate Commerce Commission. 
Its justification is set forth in the Commission’s letter to you of May 3, 
1955 (Congressional Record, May 12, 1955, p. 43257). 

The bill makes two primary changes in the present long and short 
haul provisions of the act. First, there would be removed from the 
present act the following quoted language: 

* * * The Commission shall not permit the establishment of any charge to or 


from the more distant point that is not reasonably compensatory for the serv- 
ices performed; * * * 


Second, carriers over circuitous routes would be given complete 
authority to meet the rates established over the direct route, subject 
only to the standards of lawfulness set forth in other sections of the 
act. This would eliminate the present requirements that any de- 
partures from the basic provisions of the section be authorized by the 
Commission. Whether the removal of these two present requirements 
would result in wasteful transportation is a matter of conjecture. 

Since this change appears to make the different modes of transport 
competitive so far as section 4 is concerned, it is accordingly recom- 
mended that the bill be enacted. 

This report is being confirmed in writing. The Bureau of the 
Budget has no objection to its submission. 

Mr. Harris. It may be received for the record. 

Mr. Hypr. Thank you, sir. 

(The information referred to follows:) 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., June 14, 1956. 


Re H. R. 6208, amendments to section 4 (1) of the Interstate Commerce Act. 


Hon. J. PERcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington D. C. 


DeaR Mr. CHAIRMAN: In accordance with our letter of May 17, 1955, there is 
submitted herewith report of GSA on H. R. 6208, a bill to amend paragraph 
(1) of section 4 of the Interstate Commerce Act, as amended, 

The bill is sponsored by the Interstate Commerce Commission and its justi- 
fication is set forth in the Commission's letter to you of May 3, 1955 (Congres- 
sional Record, May 12, 1955, p. A3257). 

The bill makes two primary changes in the present “long- and short-haul pro- 
visions of the present act, First, there would be removed from the present act 
the following quoted language: 

“* * * The Commission shall not permit the establishment of any charge to or 
from the more distant point that is not reasonably compensatory for the service 
performed; * * *” 

Second, carriers over circuitous routes would be given complete authority to 
meet the rates established over the direct route, subject only to the standards of 
lawfulness set forth in other sections of the act. This would eliminate the 
present requirement that any departures from the basic provisions of the section 
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be authorized by the Commission. Whether the removal of these two preseut 
requirements would result in wasteful transportation, is a matter of conjecture. 

The Commission supports these changes on the grounds that experience has 
shown that the administration of this section has proved to be excessively bur- 
densome. 

GSA’s interest in this legislation stems from its responsibilities under section 
201 (a) of the Federal Property and Administrative Services Act of 1949, us 
amended (63 Stat. 383), under which it operates as traffic manager for activities 
of the executive agencies of the Federal Government as shippers. As such, GSA 
perceives no objection to the proposed legislation. Further, if administration 
of the act by the Commission will be simplified, this is unquestionably a desirable 
objective. It is accordingly recommended that the bill be enacted. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLoere, Administrator. 


H, R. 6141 


Mr. Hype. On October 12, 1955, GSA’s report on H. R. 6141 was 
submitted. It was there pointed out that GSA took no part in the 
work of the Presidential Committee on Transport Policy and Organ- 
ization, whose report was issued in April 1955, but that bill, H. R. 6141, 
sepearedt to carry out the objectives of that report. Our desire to 
offer our operational experience to the committee was indicated. 

Aside from one general observation, this report will deal solely with 
the problems which can be abhatonton by the Government as a ship- 
per under the portions of the bill which would supplant the present 
section 22 of the Interstate Commerce Act as it related to the ‘United 
States, State, or municipal governments. The proposed changes are 
set forth in sections 8 and 9 of the bill. 

The experience of GSA has confirmed the existence of the present 
forces of competition found by the President’s Advisory Committee. 
This competition exists not only between the modes of transporta- 
tion but within each mode of transportation. 

So long as present competitive conditions continue to exist, it 
usually will be able to secure on its traffic rates which are considered 
to be just and reasonable by accepted standards. Of course, in the 
event of an emergency, such as World War II or the Korean situa- 
tion, different. problems would arise. 

Turning now to provisions of the proaent bill as they rélate to 
Government traffic, section 9, paragraph (a) deletes from section 22 
of the Interstate Commerce Act (49 US. C. 22) the reference to the 
“United States, State, or municipal governments,” in two places where 
it now appears so that neither the transportation of property nor pas- 
sengers ye the Federa] Government would be under that section. 

Paragraph (b) of the same section is a savings clause as to reduced 
rate services rendered prior to the effective date of the bill. 

Section 8 of the bill rewrites the present section 15a of the act. 

Paragraph (5) of that new section is pertinent to Government 
transportation. The section is set forth below in full but for con- 
venience has been separated into parts which are discussed in -sepa- 
rately numbered paragraphs: 

1. (5) The establishment, maintenance, publication, and application of. rates, 
fares, charges, and rules and regulations of special application for transporta- 
tion services to the United States, State, and municipal governments by car- 
riers subject to this act is hereby authorized. Rates, fares, charges, and rules 
and regulations so limited shall be subject to the tariff filing and publication 
requirements of the act: * * * 
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While this provision is in terms of authorization only and sup- 
posedly relates to rates of “special application,” it will be noted from 

aragraph 5 below that all transportation services rendered for the 

ederal Government are made subject to this paragraph. Such rates 
would need to be neither “free” nor “reduced” and could apparently 
exceed the commercial published tariff rates which now operate as a 
ceiling. 

2. Provided, however, That (a) such rates, fares, charges and regulations 
may be filed on short notice or made retroactive where the circumstances so 
warrant * * *, 

This proviso, while it does not specify who determines the right 
to file on short notice or as to retroactivity, presumably places this dis- 
cretion in the hands of the carriers. 

Under the present section 6 (3) of the act, short-notice permission 
must be granted by the Commission. As to retroactivity, the general 
rules of practice of the Commission provide a special docket procedure 
in rule 25 (e) under which retroactivity of up to 2 years is permitted. 

As is true of the new procedure proposed by this section of the bill, 
the willingness of the carrier to make retroactive payments is also an 
essential requirement of the special docket procedure. Under the lat- 
ter procedure, however, an order of the Commision is required, while 
it is assumed that under the provisions of the bill such an order would 
not be required. 

38. Provided, however, That * * * (b) the provisions of the act with respect 
to filing, publication and posting of tariff schedules and contracts may be waived 
where the security of the United States so requires upon the filing of an appro- 
priate statement in writing with the Commission by the head of the Govern- 
ment agency concerned. 

‘ peanenantens of the meaning of “security” as here used would be 

e \ 

or example, the entire program of transportation and traffic man- 
agement of the Department of Defense, regardless of the commodity 
or nature of the movement, has been declared to be affected by “national 
security” under the Federal Property and Administrative Services 
Act of 1949, as amended. See notice of exemption October 2, 1954 
(19 F, R. 6611). 

Likewise, GSA programs with strategic and critical materials are 
conducted in the interest of national security. It would, therefore, 
be helpful to know if it were intended that this exemption provision 
may be declared on an agencywide basis, by programs or only in the 
narrow concept of specific movements involving secrecy. 

4. Such rates, fares, charges, and rules and regulations shall not be subject 
to suspension or to the provisions of section 4 but shall be subject to all other 
applicable provisions of the act. 

The exclusion of section 4 to “special application” rates on Govern- 
ment traffic would presumably authorize carriers to charge higher 
rates for shorter distances than are charged to commercial shippers 
for longer distances. 

Section 4 violations are a specific form of discrimination or prej- 
udice, reviewable under section 2 or 3 of the present act. 

Since the special application rates would remain subject to sections 
2 and 3, it is not clear whether violations of the principles of section 4 
could be attacked under those sections but it is presumed that it is 
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intended to exclude such rates from review under sections 2 and 3 
as well. 

Not being subject to suspension either at the request of the Govern- 
ment as the affected shipper, or by other carriers or shippers, it is 
assumed that rates established by the carriers become subject to com- 
slaint by the Government in proceedings before the Commission. 
Such procedures are generally of considerable duration. 

The predominance of Government traffic now moves on regular pub- 
lished tariff rates. This new provision, however, put all Government 
traffic in the “special” category. The purpose of this is not apparent. 
It was not contemplated by the report of the Presidential Advisory 
Committee on Transportation Policy and Organization. 

Section ITT of that report dealt only with “special” Government 
rates and the origin of this added provision is not known. 

This classification of all Government traffic as “special” would, no 
doubt, result in the Government, as a shipper, receiving less favorable 
rate treatment than commercial shippers. 

In our report on H. R. 525, we have pointed out instances in which 
the Interstate Commerce Commission has denied the Government’s 
requests on the ground there is no “commercial necessity.” This classi- 
fication of all Government traffic as “special” would lend support to 
that concept. 

Bearing in mind that the published tariffs would no longer operate 
as ceilings on what could be charged the Government under this pro- 
posal, it follows that there will be instances where the Government 
may be faced with paying higher than commercial rates. But the 
“special” category of its traffic would probably preclude its obtaining 
relief from the Interstate Commerce Commission. 

5. Transportation services rendered by carriers subject to the act for such 
governments other than under such rates, fares, charges, and rules and regula- 
tions of special application shall be subject to all the provisions hereof : Provided, 
however, That the provisions of the act with respect to the filing, publication, 
and posting of tariff schedules and contracts may be waived where the security 
of the United States so requires in the manner provided herein with respect to 
waiver for those of “special application.” 

As already noted, while the section is basically one of authorization 
only, this sentence and the proviso mandatorily places the rates on all 
transportation services rendered for the United States, state or munici- 
pal governments in the “special” category. This means that all rates 
on Government traffic will be governed solely under section 15a (5) 
rather than only the relatively few nontariff rates under the present 
section 22. 

Therefore, the suspension power and section 4 provisions are elimin- 
ated on all Government traffic. 

In view of the many public criticisms of section 22 rates which the 
Government receives from carriers, it will be helpful to say a word 
about the levels of these rates. 

There seems to be a widespread impression that because such rates 
are “reduced,” they are unprofitable or below out-of-pocket costs. 

I might add in that connection that there is a school of thought in 
this country which thinks that the Government is getting something 
that industry is not getting and I would like to discuss that in just a 
few moments. 

I will say this at this point: 
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If the Government, and in particular the General Services Adminis- 
tration, is receiving preferential treatment under the law as it now 
exists, which I do not admit, I say that it is wrong. I do not think 
that any government has the right to say to the other shippers of 
America or to the American taxpayers or people who do shipping that 
our traffic, the Government’s traffic, should be moved at a smaller or 
lesser charge than that imposed upon others of comparable size. 

I do not think that there should be an open season on the Govern- 
ment. I am not seeking to shift the burden or the cost of Government 
shipping to the backs of industry or the taxpayers generally, aside 
from the costs which result from the movement of traffic, but I do 
say that the Government is entitled to the same fair and square treat- 
ment that is given to others. That is all we are entitled to. We are 
entitled to no better and we will not be satisfied with less. 

Mr. Hinsuaw. That is exactly what H. R. 525 proposes to do. 

Mr. Hype. If that is the sole purpose of H. R. 525, and I am not 
disputing that, Mr. Hinshaw, because you introduced that bill, as I 
recall it, what I would like is an objective study to be made under some 
responsible agency of the Government to answer the question that has 
developed in the two schools of thought in this country. 

Are the shippers of this country right when some of them assert 
that the Government is getting its traffic moved cheaper than they are? 

In that connection, one of the most important agencies of the Gov- 
ernmen is the Interstate Commerce Commission. They have caused 
two different studies to be made by one of their divisions. I believe 
they call it the Economies and Statistical Division down there. 

I do not know the formula they employed but I do know that they 
came up with the statement that the Government was paying more. 

Mr. Hinsuaw. Did you hear the statement made this morning? 

Mr. Hyver. I did. I heard his statement this morning but if that 
formula that they adopted was incorrect, then they must have been 
incorrect in the statements they published to the American people. 

I did hear his statement this morning with reference to the sug- 
gestion in answer to the statement of the Congressman on the right 
that he was making a further study in the matter. I hope the formula 
this time will result in establishing the truth. 

We want to get at the bottom of it. We have no right to ask the 
support of a Coheutn if we come up here with unclean hands and 
assert or agree that we are getting our traflic moved at the expense of 
the American shippers of this country. 

Believe me when I tell you that no one wants to conduct an auction 
shop. I want every carrier that does business with the Government 
to feel that based on their costs they are making money, they are 
entitled to make money, pay dividends to their stockholders, that they 
are entitled to make money to pay taxes and employ labor and main- 
tain a high standard of living in this country. 

I believe fundamentally in that and I know that money costs money, 
not only in the field of transportation but in the field of public utilities 
as well, but I cannot agree with the suggestion of some in this country 
that we are at this time moving our traffic at a lower charge or rate 
than are other large industrial shippers of America. If we are, then 


we ought to be stopped and I would be in favor of the repeal of 
section 22. 
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Somewhere there lies the truth and we ought to get at it. 
gar Ee Why keep section 22 in the bill if it permits any- 
thin 

Mr. Hype. What is that? 

Mr. Hinsuaw. Other than straight equality. 

Mr. Hyver. If I may ask Mr. Smull to answer that? 

Mr. Smutu. The advantages of section 22 are in the speed of action 
and intheeconomy. I do not refer to rate economy. 

Mr. Hinsuaw. I am sure we can provide for speed of action, and 
so forth, without making differentials in rates. 

Mr. Smuuu. The experience of the past has been limited funds to 
the point where you cannot employ personnel. 

Mr. Hrnsuaw. The experience of the past has been under section 22. 

Mr. Smutu. Well, I have no experience without section 22, but our 
pleas have been for more money so that we can get ourselves current 
on these items to prepare us in the event section 22, for instance, might 
beeliminated. It is a voice in the wilderness. 

Mr. Hinswaw. I am delighted to hear Mr. Hyde say what he has 
because he is voicing the very concept of the matter that I have, and I 
trust that we can work out a proper solution to it under his consent. 

Mr. Hype. I will just finish the statement and I will be glad to 
answer any questions. 

Accordingly, GSA has earnestly sought to find any instances where 
such rates exist : that is to say, noncompensatory rates. 

Mr. HinsHaw. Just a moment. 

Well, goahead. The chairman says to let you finish. 

Mr. Hype. None have been found. 

In addition, a number of studies have been made of the earnings of 
section 22 rates compared with those of commercial rates. Every such 
study which has been made shows that the section 22 rates on the whole 
provide greater earnings to the carriers than comparable commercial 
rates, 

If that is true, I say it ought to be stopped or the converse ought to 
be stopped. 

The following are among the studies which have been made: 

1. By ICC, covering Mountain-Pacific territory, for year 1952. 
Exhibit 1, in dockets 30416 and 30660. 

2. By DOD, for 1950 terminations, pages 80-94, hearings April 26 
and 29, 1954, on S. 906 by subcommittee of Committee on Interstate 
and Foreign Commerce, United States Senate. 

3. By GSA, for 1952, exhibit 3, ex parte No. 192. 

4. By ICC staff, 1950 and 1952, August 1955, Monthly Comment, 
Bureau of Transport Economics and Statistics, ICC. 

5. By ICC staff, 1953, September 1955, Monthly Comment, Bureau 
of Transport Economics and Statistics, ICC. 

6. By Toc staff, 1954, December 1955 Monthly Comment, Bureau 
of Transport Economies and Statistics, ICC. 

The last of these studies listed, covering the year 1954, indicates the 
rate level of section 22 rates to be 13 percent above comparable com- 
modity rates. The latter study also contains a discussion pointing out 
that the two types of traffic are not identical and do not imply that the 
rates are improper because of the higher level. 

Now, I know the chairman knows, and I hope the committee will 
realize, if they do not they will before we get through, that we do not 
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say we have all the answers to the solution of the many problems that 
are constantly, arising in the field of transportation or in the field of 
public utilities. 

But, with reference to transportation, there are numerous prob- 
lems. We have within the past 18 months witnessed a tremendous in- 
crease in the cost of overseas shipments because of the barter program 
and the ICA program. 

We move, as you know, to our stockpile, hundreds of millions of 
dollars in strategic and critical materials which are essential for the 
protection of this country. These problems are powerful, they are 
overwhelming, they have presented many problems to our agency. 

It is our experience as a shipper, based upon the operation of sec- 
tion 22, which we do not say is perfect, and certainly if misused would 
be wholly unwise, and that we are not doing. But it is our experience 
down there that without some such provision in the law, it would 
require the employment of a great many more people in our agency 
and would, of course, entail reparations before the Commission at a 
later date. 

Now, we are subject to the will of Congress and we are certainly 
going to abide by the judgment of the Congress. We try desperately, 
and we think we are following the national transportation policy, as 
announced back in 1940. We reiterate that under no circumstances 
do we believe in an abuse of the provisions of section 22. We believe 
a proper use of the principle of section 22 is fair to industry and 
Government. 

That is our position, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Hyde. I do not have to 
indicate to you that Mr. Hinshaw wants to ask you some questions. 

Mr. Hyver. Yes. 

Mr. Harris. We will recognize Mr. Hinshaw. 

Mr. Hinsnaw. Thank you. 

As I said before in the statement you made which is not in the 
printed statement, I am in entire accord with you, but you come to the 
statement on page 7 in your printed statement, and it reads as follows: 

There seems to be a widespread impression that because such rates are re- 
duced, they are unprofitable or below out-of-pocket costs. 

Now, let me ask you if such rates are reduced below the rates that 
would be for comparable shipments under commercial tariffs, would 
you be for getting them lower yet? 

Mr. Hyver. No, sir; I certainly would not, and I think I have indi- 
cated that. 

Mr. HinsHaw. Then you could have no objection to the repeal 
of section 22. 

Mr. Hype. Well, I repeat what I said a moment ago, that without 
section 22, unless the Congress gives us the money with which to em- 
ploy men, the same as industry has in their shops over the country, 
and it requires some good students and technicians and lawyers, even 
better country lawyers than I am, to undertake to protect the rights 
of the shippers in knowledge of the tariffs. 

We do not have the manpower with which to do it. We are without 
the manpower. It would require the employment of a great many 
more people in our shop. 
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Mr. Hinsuaw. Of course, I am not aware of how many people you 
employ under section 22 now, but they would certainly be out of work 
and you would have to give them work in this other shop, but that 
is a matter of administration with which I am not familiar. 

It might be so, but in that respect you would be no different than 
any commercial shipper, certainly. 

Mr. Hype. I have no desire to be different from any commercial 
shipper that ships on a comparable basis with us. 

Mr. Hinsuaw. Mr. Hyde, are you talking about the shipments made 
for GSA, or are you talking about all of the shipments being made for 
the Government ? 

Mr. Hype. I am not talking about that which exists over in the De- 
partment of Defense because I am not familiar with the items over 
there, which are somewhat different from ours. 

Mr. Hinsuaw. What sort of security movements do you have to deal 
with, and do they constitute any considerable volume of your traffic? 

Mr. Hype. Well, of course, we do have 77 strategic and critical ma- 
terials that we are hauling into this country and they have to be hauled 
to the stockpiles. 

Mr. Hinsuaw. That is not a security matter, is it? 

Mr. Hype. Oh, no; no security, Mr. Congressman ; that is negligible. 

Mr. Hrnsuaw. That is what I thought. 

Mr. Hype. Yes. 

Mr. Hrnsuaw. So security matters are not involved in GSA par- 
ticularly ? 

Mr. Hype. Not particularly involved. 

Mr. Hinsuaw. It might be one-tenth of 1 percent or some such 
matter ? 

Mr. Hype. If it is that much, I will say it is high. It is very little. 

Mr. Hinsuaw. For the most part, I believe, your transportation is 
covered by the published tariffs ; is it not ? 

Mr. Hype. Yes, sir. 

Mr. Hinsuaw. What is the objection to following the published 
tariffs? ’ 

Mr. Hype. The point is that the published tariff does not cover large 
shipments such as we have. 

Mr. Hinsuaw. What do you mean, “large shipments” ? 

Mr. Hype. Suppose we have 350,000 tons of bauxite coming in or 
we have, let us take coins, for instance. 

Mr. Hinsuaw. You mean to say that you ship more bauxite than 
the Aluminum Corp. does? 

Mr. Hype. Yes; I believe we do. . 

Mr. Hinsuaw. Certainly it is not much more than comparable, is it? 

Mr. Hype. I would not know of the exact amount but we do furnish, 
of course, and we are stockpiling, and we release to industry, too, you 
know. 

Mr. Hinsuaw. And then there is a Reynolds Metals Co. 

Mr. Hype. Yes, sir; and Kaiser. 

Mr. Hinsuaw. And bauxite comes under a published tariff, I 
believe. 

Mr. Hype. Yes, but there are different destinations, 

Mr. Hinsuaw. It does not take long to fix that up. I cannot see 
myself where the published tariffs cannot be used by you. That is a 
constant movement. You do not ship 5 pounds here, 5 pounds there, 
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and 5 pounds somewhere else. It is in a constant direction, is it not, 
and its 350,000 tons set down as much in one place as it can be and as 
much in another ree as remains; is that not right? 

Mr. Smutu. If I may answer? 

The Government, not operating in a competitive market as in the 
case of the Aluminum Company of America, our destinations will 
not remain constant. We are not competing. Therefore, the rates 
which are established are not so arranged as to take care of the 
situation as it exists with respect to Government movements. There- 
fore, you would have class rates in many instances which would 
be exceedingly high for the movements that we might have. 

Now, if you did establish a rate in a tariff, which could be done 
if time permitted, which it does not in most cases, once the traffic 
had moved that published rate would be a waste of paper because 
the rate may not be used again. 

Our destinations change and our shipments change. 

Mr. HinsHaw. Well, I think that you are under some misappre- 
hension of the facts in the case if you think that a tariff could not 
be filed with the Interstate Commerce Commission and hold unless 
challenged, and who is going to challenge it? 

Mr. Smut. I do not contend that a tariff could not be filed. I 
contend in most cases—— 

Mr. Hinsuaw. I do not see what difference it is from any ordinary 
shipper of bauxite. 

Mr. Smut. It is the speed of action. 

Mr. Hinsuaw. You do not require any more speed of action than 
any other person does in peacetime, certainly. 

What do you mean, “speed of action”? 

Mr. Smut. Well, it might appear that the Government move- 
ments are planned ahead as commercial movements are, but that is 
not an actual fact. 

Mr. Hinsuaw. Then something is wrong with the planners in 
the Government. That certainly ought to planned that far in 
advance. 

Mr. Smut. I will not take issue with that statement but I do say, 
as an existing condition, we are mighty fortunate to have a month 
lead time on these movements, and that is not sufficient time to get 
your rates published in the tariff. 

So our tariff would move at the existing class rates and we would 
have to go after reparations. 

Mr. Hinsuaw. Do I understand correctly, it is possible I am 
incorrect, quite possible, that yee could file or your carrier could file 
a tariff for that movement with the Interstate Commerce Commission, 
and if that tariff remains unchallenged for 30 days, then it is in 
effect ? 

Mr. Smutt. That is right. 

Mr. Hinsuaw. Is that right? 

Mr. Smut. That is true. 

Mr. Hinsnaw. What difference does that make to you? 

Mr. Smutt. I might answer by saying that we do not ask the 
carriers to give us a, section 22 quotation. It is their choice. We 
ask for a rate adjustment. : 

Mr. Hixsuaw. Now you are getting into something else. 
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You ask for a rate adjustment ? 

Mr. Smutt. That is correct. 

Mr. Hinsuaw. Yes. 

Well, now that is what we are trying to get rid of is the rate 
of adjustment under section 22. 

Mr. Smut. But it is only section 22 that will permit the speed of 
action to get the rate in effect. 

Mr. Hinsuaw. You mean the adjustment? 

Mr. Smut. The adjusted rate. 

Mr. Hinsuaw. Exactly so, and that is the thing I want to knock 
out. 

Mr. Smutt. If you do knock it out, then our traffic will move at the 
excessively high class rates. 

Mr. Hinsuaw. Oh, no, because you will file a tariff, you can file 
a commodity rate, and after 30 days it becomes effective fully and, in 
the meantime, it can be challenged. 

Mr. Smvctu. Except that our traffic will have moved by the time 
that goes into effect. 

Mr. Hrnsuaw. So what? 

Mr. Smut. So then the traffic has moved and it has moved on the 
existing high class rate because the lower commodity rate has not been 
in effect. 

Therefore, we have to go after reparations, after the adjustment, 
which is extremely expensive. It will cause the Interstate Commerce 
Commission a terrific workload. They will have to hire more people to 
perform this work, we will have to hire more people, and so will the 
carriers. 

Mr. HinsHaw. I would like to ask the Interstate Commerce Com- 
mission what the procedure would be in connection with something 
of that sort. 

Mr. Murray. My name is James A. Murray and I am employed by 
the Interstate Commerce Commission. 

Mr. Hrnsuaw. Will you answer that question ? 

Mr. Morray. I am not sure of it. 

Mr. Harris. Read the question, please. 

(The question was ead by the reporter.) 

Mr. Murray. If the carrier admits that the rates were unreasonable, 
it may file with the Commission a special ae eae and if the Com- 
mission admits that the rates were unreasonable, authorize a refund by 
the carrier in a summary proceeding. 

If the carrier contests the claim and is unwilling to concede that the 
applicable rate was unreasonable or unlawful, there would have to be 
a reparation claim filed and there might be a hearing and litigation. 

Mr. HrnsnAw. Then the gentleman is correct if the carrier pro- 
tests? 

Mr. Murray. Yes. 

Mr. Hinsnaw. The gentleman admitted that they had at least 30 
days’ notice in which to file a rate on a movement. 

Mr. Smvty. You mean we have advance notice that there is traffic 
to move? 

Mr. Hinsuaw. At least 30 days, I believe you said. 

Mr. Smvutyu. No; if I said that I would like to correct the record. 

There are times when we have as little as 1 day. It is exceptional 
when we have as much as 30 days. 
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Mr. Hinsuaw. As little as 1 day? 

Mr. Smut. That is correct. 

Mr. Hinsuaw. Describe to me such a situation. . 

Mr. Smut. I am not defending a position now, I am fighting Just 
as hard as you are to straighten this condition out. 

A vessel will come into the port of Mobile or any other port and it 
will have ore or pig lead, whatever it might have for the stockpile 
program. We do not have information that the ship is coming in and 
that the traffic is to move to a point where there existed nothing but 
class rates. 

We have had 1 day notice frequently. There are people in this 
room that can verify that to perform our adjustments under such 
conditions were must have section 22. We can’t do it otherwise. 

If we did not have section 22, traffic would move at the class rates 
and we would have to go after reparations. 

Mr. Hinsnaw. If the carrier Nid not agree with the rate ? 

Mr. Smu.tu. There is a joint agreement. We ask for a level rate 
which we consider to be equitable, and they can agree or disagree. 

Mr. Hinsnaw. If they disagree with the rate, then you have to go 
after reparations ? 

Mr. Smutu. That is correct. 

Mr. Hinsuaw. That is right. 

But, if they agree with the rate, well, of course they would agree 
with it because they would expect a fight if they did not, would they 
not? 

Mr. Smut. I would say there are many situations where they do 
not agree, where we have to arrive at a compromise. We want 85 
cents and we wind up having 95 cents. 

Mr. Hinsuaw. I see no objection to your entering a reparations 
claim the same as anybody else. 

Mr. Smutu. I certainly agree with you, except for the expense. 

Mr. Hinsuaw. You ask for preferential treatment? 

Mr. Smu.u. Our conditions are different than that of the commer- 
cial shipper. 

Mr. Hinsuaw. I just cannot understand. A lot of commercial ship- 
pers must be in the same kind of box if somebody is going to ship ore 
to them and not let them know it is shipped until it arrives at some 
port. I never heard of such a condition. 

Actually, you have already purchased the ore abroad. Somebody 
has purchased it, presumably a Government agency and probably the 
GSA. Now, for goodness sake, when the ore was purchased abroad, 
that might be 2, 3, 4, 6, 8, 10 months in advance of the time of its receipt 
and that is plenty of time. 

Mr. Smut. I am not defending the condition; I am stating it. 

Mr. Hype. I can give you an illustration. 

We had 20 thousand tons of ore. chrome, over in Turkey. They 
were undertaking to get it moved. They could not get a ship in there, 
could not even get a foreign-flag ship in there, Greece or any place, 
and it was over there about 30 days. We did not know when it was 
coming in. All we know is that we had some ore coming in and we 
do not know when or what port it was coming in. It was a North 
Atlantic port. 
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It finally got here but we had about 3 or 4 days’ notice that it was 
ready to come in at one of the North Atlantic ports. 

Mr. HinsHaw. But you knew at the time that you ordered it that 
it was due to come in ? 

Mr. Hyper. We did not know when it was coming in. 

Mr. Hinsuaw. I did not say that. You knew it was coming in. 

Mr. Hype. We know that there is a total tonnage of all these 77 
materials. They do not all come in in 1 month. Sometimes they come 
in, depending on the conditions in these foreign countries. e do 
not know the ports many times. 

Mr. Hrnsuaw. Do you order them to deliver at a certain port ? 

Mr. Hype. Mr. Congressman and members of the committee, we 
merely purchase the transportation. We do not draw the contract 
up with reference to the amount of the tonnage. We merely advise 
these various agencies of Government concerning the rates, whether 
it is a tramp or berth line, and we try of course to equitably dis- 
tribute the number of ports where the material is coming into this 
country, but we do not control the shipping date, whether it leaves 
ore Brazil, Madagascar, or the Orient, or where it might come 

rom. 

Mr. Hinsuaw. Well, that seems to me, just offhand, Mr. Hyde, to 
be rather an unusual type of purchasing. I never heard of that being 
a Government practice but maybe it has crept in where a are willing 
to take a shipment at any port in the United States that is made by 
purchase from some foreign miner or foreign government, or whatever, 
and then transport it from any port in the United States to the 
stockpile. 

Mr. Hype. We have a number of stockpiling points in this country. 

Mr. Hinsuaw. Yes. 

Mr. Hype. We have them in different areas. A great many are 
in the Alleghenies, some in the South, some down in Arkansas or Mis- 
souri, for instance. We do not know exactly the destination where we 
have 3 or 4 different stockpiles, say, manganese for instance, or chrome, 
or bauxite. It might be going up to Mexico, Mo., it might be going 
down into Arkansas or down into Texas or Alabama or some other 
place. We do not know exactly where it is headed for. 

Sometimes it is coming in at a southern gulf port. Sometimes they 
are coming into the North Atlantic port. Sometimes they are com- 
ing in on the Pacific coast. But we do not have exact knowledge of 
the date they are coming nor do we have exact knowledge of the point 
they are coming to until just a few days beforehand. 

Mr. Hinsuaw. Well, I am pretty sure that no commercial business 
could exist doing business that way. 

Mr. Hyper. The Government, of course, does do business, I have 
found in my short experience in Government, a little differently. 

Mr. Hrnsuaw. I would say that one of the reasons you were sought 
0 so hard for a position in Government was to correct just such 
things. 

Mr. Hype. Now you are being kind and you might be indulging in 
superlatives, Mr. Congressman. I assure you that I am bringing just 
a limited knowledge to the Government here, but I am doing the best 
I can asa country lawyer. - 

Mr. Hinsnaw. You positively shock me with the statement of such 
loose practices.on the part of the Government. 
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Mr. Hype. Well, for instance, Mr. Hinshaw, today it is very, very 
difficult to get, to have available, ships either from our own registry 
or from the other countries of the world. Shipping costs have gone 
up on the high seas and we do not know whether we are afoot or 
horseback or whether industry will be able to get a ship or whether 
we will be able to get a ship to haul some of these strategic or critical 
materials. 

Within the last 60 days, Russia bought 160 million bushels of wheat 
up in Canada and immediately they raised $5 a ton for hauling that 
grain and they siphoned off 106 ships to haul that grain. Then the 
shippers come into our office and say, “We have some material we want 
to ship, some grain over to Korea,” or some other country, Indonesia, 
“T have some rice to go to Indonesia; I want to bring back some rub- 
ber. Where can I get a ship?” 

I said, “It may be necessary with the constantly increasing tonnage 
to obtain ships from the Maritime Commission—permit their release 
to industry.” 

There are a lot of them there, but I do not control that. 

Mr. Hixsuaw. I can introduce you with great pleasure to some 
American shipping people who would be delighted to talk with you, I 
am sure. They are around talking to Congress seeking support for 
their actions and movements of their ships, and they have a great 
many upriver with rust hanging on their sides waiting for steam to 
come up the next time. 

Mr. Hype. I can also say to you that within the last 30 days I as- 
sisted Senator Malone in getting some ships on the west coast to haul 
some iron ore from the Oakland and San Francisco area when he 


could not get any ships. I helped him get them out of the Maritime 
Commission to move ore over to J am because he could not get ships. 


Mr. Hinsuaw. Well, this is all news to me. I do not want to 
carry this thing on any further, Mr. Chairman. I know you are 
scheduled to go to the Appropriations Committee now. 

Mr. Hype. If you wilt excuse me, I do thank you, Mr. Chairman 
and members of the committee. 

Mr. Hate. May I ask one question? 

Mr. Harris. Yes. 

Mr. Hate. Is it not a fact that these foreign shipping pools control 
the movement of ships and select the ports of entry in this country? 

Several years ago the Maine delegation had a long series of sessions 
with your predecessors about rubber ships out of Indonesia, and at one 
time it was impossible, your people had no control at all over where 
the ships would go? 

Mr. Hyper. I am very familiar, Congressman Hale, with that 
problem. 

I met in the last few days with a gentleman by the name of Leavitt, 
connected with the port authority up in Maine. I have met with the 
port authorities of Boston and several other ports. I am trying des- 
perately, as the Commissioner of Transportation, to effect a more 
equitable distribution of outgoing as well as incoming traffic through 
the various ports of this country. 

Specific attention is now being given to the Portland port up there 
in connection with the rubber program. There are several factors 
which do influence the selection of a port. 

One is the location of the stockpile. 
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Two is the method of purchase, that is to say, the Rubber Trade 
Association, we do not get title until the rubber gets into this country. 
The Rubber Trade Association, therefore, by contact with us, unless we 
can influence them in some manner to bring rubber through some of 
these other ports, we have very little control over it. 

We are undertaking desperately to see to it that other ports get a 
fair share of Government traflic, including rubber. Believe me, we are 
trying. 

Mr. Hate. You are aware that the port of Portland wants rubber 
shipments in the worst way ? 

Mr. Hype. I know that. 

The other day I was able to cause some railroad passenger cars to 
go out through the port of Portland and some up in the New England 
area, I believe in Boston. 

We believe in an equitable distribution. I do not mean 10 years 
from now, I mean now. But I am just one man in the Government 
trying desperately. 

Mr. Hate. We think that our port can be used very advantageously 
by the Government, and I think you agree? 

Mr. Hype. Yes, sir; I certainly do, sir. 

Mr. Harris. Thank you very much, Mr. Hyde. 

You may proceed to your other meeting. 

Mr. Hype. Thank you, gentlemen. 

Do you want my assistants to stay with you? 

Mr. Harris. There may be some other questions. 

Mr. Hype. All right. 

First of all, I will leave Mr. Denniston here. I will tell you who 
he is. 

He is the chief trial lawyer for GSA and has spent his adult life 
in the service of the Government as a lawyer with the Interstate Com- 
merce Commission, in the Defense Department, and with GSA and 
I think understands our problem fully. 

This is Mr. Mullikin, an Irishman from Maryland, and he also has 
been in industry and in Government for a number of years and I will 
vouch for his intellectual capacity and his integrity. 

This is Mr. Peters, I forgot him, he is an expert technician down 
there and comes from Georgia. 

Mr. Harris. I am not sure there will be many more questions. 

Mr. Dolliver ? 

Mr. Dotuiver. No questions. 

Mr. Harris. Mr. Dollinger ? 

Mr. Do.tirncer. No questions. 

Mr. Harris. Mr. Hinshaw? 

Mr. HinsHaw. You have other products that you ship around be- 
sides ore, I take it? 

Mr. Denniston. Yes, sir. 

Mr. HinsHaw. You have products that are shipped purely inter- 
state, do you not? 

Mr. DeNNIsTON. Yes, sir. 

Mr. HrnsHaw. What is the proportion of the volume of purely in- 
senna shipments to those which arrive at ports for shipment inter- 
state 

Mr. Denniston. I do not know that that information is available. 
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Could Mr. Peters answer that? 

Mr. Perers. You have reference to import traffic versus intrastate? 

Mr. Hinsuaw. Interstate. 

Mr. Peters. Import traffic and interstate traffic are both import. 

Mr. Hinsuaw. I am trying to deduct one and leave the other one. 

Mr. Perers. You might say that our import tonnage at the present 
is much less than 50 percent. 

Mr. Hinsuaw. Much less than 50 percent? Maybe 25 percent ? 

Mr. Perers. By volume, it would be more than 25 percent. By num- 
ber of shipments, we would have a smaller proportion. By volume 
and tonnage, import traffic is heavy. 

Mr. Hinsuaw. We will accept that as between 25 and 50 percent 
somewhere as the total amount of shipments, import shipments? 

Mr. Perers. Volume? 

Mr. Hinsuaw. Imported tonnage, I said, not number of shipments. 

Mr. Perers. Yes. 

Mr. Hinsuaw. Therefore, something better than 50 percent is inter- 
state traffic ? 

Mr. Perers. Yes, sir. 

Mr. Hinsuaw. Is that commodity traffic? 

Mr. Perers. It is both but I would say the majority would move 
on commodity rates. 

Mr. Hinsuaw. That is right. 

Mr. Perers. The majority of the number of shipments, however, 
would move on class rates. 

Mr. Hinsnaw. L. C. L.? 

Mr. Perers. L. C. L. and L. T. L. 

ae ee Then that would normally move at class rates, would 
it not 

Mr. Peters. Normally; yes, sir. 

Mr. Hinsuoaw. And you would not seek any lower rate than the 
L. C. L. and L. T. L. rates, except by forwarder, would you? 

Mr. Perers. That is correct. 

Mr. Hinsuaw. Then it is not a question at issue? 

Mr. Peters. No, sir. 

Mr. Hinsuaw. And neither is the commodity rate tonnage? 

Mr. Perers. Commodity rate tonnage, section 22 quotations and 
commodity rates are both considered commodity rates. 

Mr. Hrnsuaw. In the term “commodity rates,” I am talking about 
published tariffs for commercial shipments. 

Now, the section 22 rates cannot be the same as the commercial 
tariffs, can they, for commodities? 

Mr. Perers. They are not commercial tariff rates. They are some- 
times republished into the tariffs, however. The identical rates are 
brought forward into the tariffs at times. 

Mr. HinsHaw. I do not understand that. How are they brought 
forward ¢ 

Mr. Perers. I will give you a typical example. We recently had a 
quotation which was first published by quotation of, say, $29 a ton. 
We later negotiated for a reduced rate of $23.50 per ton and had it 
published in the tariff. 

Mr. Hinsuaw. How much below the commercial tariff was that? 
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Mr. Perers. That is the commercial tariff rate. It is published in 
the tariff applicable for all commercial shippers today. : 

Mr. Hrnsuaw. Then you did not get a special rate ? 

Mr. Peters. We got a special rate first, which is higher than the 
tariff rate, which was later published. 

Mr. Hinswaw. Then you should have been glad to have a tariff rate. 

Mr. Perers. We asked for a tariff rate in the first instance and were 
refused. 

Mr. Hinswaw. That is unusual. 

Mr. Perers. Private industry was interested in the same movement 
and when they indicated an interest in the movement, then the carriers 
published a rate which they thought was the maximum rate the indus- 
try could pay They thought the Government might be able to pay 
the higher rate. 

We had no opportunity there to take it to the Commission because 
it was one of those unusual cases. 

Mr. Hrensuaw. But that is a kind of case in which, if the carrier had 
filed a tariff with the Interstate Commerce Commission it would have 
become effective 30 days hence, and the identical rates which you nego- 
tiated under section 22, that would be effective as of that date and if 
it were not, you would have agreed to the compromise at that rate; 
would you not? 

Mr. Perers. If the rate had not been provided by section 22 quota- 
tion and published on a 30-day-notice basis, part of the shipment would 
have gone forward, in which event we would have been required to file 
a complaint. The tariff rate was a class rate about three times as 
high as the normal commercial company can afford to pay. 

{r. Hinsuaw. I said that if the carrier had sought to file a rate and 
that rate happened to be the same as the commodity rate which you 
obtained under section 22, that after 30 days it would be effective, pro- 
viding the carrier made no objection; would it not? 

Mr. Perers. I am afraid I do not understand your question, sir. 
You provide two questions there. 

If we had asked the carriers, which we did, for a commodity rate 
and they published it within 30 days, we would have had no problem. 

Is that your question ¢ 

Mr. Hinsuaw. If they had published forthwith, yes. 

Mr. Perers. Part of the shipment would have moved forward. 

Mr. Hinswaw. At that rate? 

Mr. Prrers. We asked for a rate of $21.50 in this particular case 
and they gave us $28 or $29 a ton. 

Mr. Hinsuaw. Is that a special shipment ? 

Mr. Perers. It is a regular movement which may go forward for 4 
years. 

Mr. Hinsuaw. I am sorry, you are too close to the microphone. 

Mr. Perers. It is a regular movement that may go forward for as 
long as 4 years. 

Mr. Hinsuaw. I am sure that we will have to take care of such 
things but I do not know just how. 

That is all, Mr. Chairman. 

Mr. Harris. I understood from Mr. Hyde’s statement that you had 
made surveys, others have made surveys, and you found no preference 
existed as a result of section 22? 
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Mr. Denniston. The statement was that we had found none, which 
indicated transportation at unprofitable rates, words to that effect. 

Could I at this point interject a little discussion ? 

Mr. Harris. I do not want to get away from this though. 

If it relates to this subject. 

Mr. Denniston. It does. 

Mr. Harris. Very well. 

Mr. Denniston. That is, the position of the section 22 rate with 
the commodity rate. I believe it has not been fully explored just what 
that relationship is. 

Now, when we have a situation, and I would like to use an illustra- 
tion where there is a published commodity rate from Mobile to St. 
Louis on a particular commodity, and I am using an actual illustra- 
tion at this point. 

When stockpile points were established for reasons incident to that 
program, the actual stockpiles were at points in Missouri a few miles 
beyond St. Louis. The commodity rate, therefore, did not apply 
since they are invariably point-to-point rates. For that reason, in 
the absence of that, a much higher rate, and I do not recall the 
amount but probably on the order of double the amount of rate that 
would have applied and in this case we did seek and obtained a quota- 
tion which simply extended the rate to St. Louis on a mileage pro rata 
basis of these additional points, and that is an illustration of what we 
think is placing those rates on a comparable basis. 

Now, 1 would like to give nother illustration of the type of rate that 
we have under section 22. 

In some instances they will deal with matters pertaining to transit, 
and perhaps as such do not affect the rate itself directly. 

In the instance of one commodity which is stored as part of the 
stockpiling program, the published tariffs have a period of time speci- 
fied — which transit will apply—1 year, 2 years, or some fixed 
period. 

As an incident to this stockpiling program, it is found necessary to 
retain those goods in that particular storage for a longer period and 
the section 22 would extend the time. 

In that case, of course, the carriers’ costs, when it does eventually 
move, shall be the costs of the carrier are not affected at all. Itisa 
question of timing and it has moved out at a later period. 

As a matter of fact, additional transit payments would have been 
made for the additional time in storage and that is another illustration 
of that kind of adjustment. 

Further, and more common, one is very similar to the commodity 
rate. That is this: Between the points which the Government is ship- 
ping, which are usually not coincident with the commercial channels, 
there will be a rate, class rate usually, which is based normally on a 
30,000 pound minimum weight. 

We will get a reduced rate, but the minimum weight will be in- 
creased to 80,000, 100,000, or some such greater minimum weight which 
in point of fact gives the carrier greater revenue than the class rate 
would produce at the minimum weight provided in the tariff. 

Actually, the revenue per car-mile will be actually greater under 
that type of rate. 
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Nevertheless, it is technically a reduced rate and we consider it as 
such. 

I thought perhaps those comments might be of interest to you. 

Mr. Harris. You say in you statement here: 


GSA has earnestly sought to find any instances where such rates exist— 
That is, unprofitable or low out-of-pocket cost. 


I notice in the attachment which you had to your letter there is this 
statement: 

The present rates made by GSA on Government traffic on the whole compared 
more than favorably with rates paid on similar classifications. of traflic.by 
commercial shippers. 

Mr. Denniston. Yes, sir. 

Mr. Harris. That is true? 

Mr. Denniston. Yes, sir. 

Of course, bear in mind this: that if a commercial shipper did in 
fact ship between the particular points we ship between it is true, he 
would pay that class rate, but when we are speaking of the compar- 
able commodity rate we are talking about the points between which 
the commercial shipper actually does not ship. 

But the point just above that, you say: 

Repeal of section 22 will increase the cost of Government transportation op- 
erations. 

Mr. Denniston. That is based on the point already developed, and 
perhaps not to your satisfaction, that where we are faced with ship- 
ping between points where class rates exist we are going to have to 
pay those class rates, and, believe me, they are higher. 

Whether we could get reparation from the Commission is a question. 

Mr. Harris. Of course, it would be helpful to me if I were a rate 
expert on this matter, but Iam not. But it does seem to me that you 
have an inconsistent procedure here. The Interstate Commerce Com- 
mission on the one hand, opposes the change of policy, the national 
transportation policy, because they had to have authority to say that 
the rates must oe at a level to maintain a sound, competitive trans- 
portation system and where one carrier cannot put in a rate that 
would have an adverse effect on the future of another. 

Now, you come along with section 22 and say that is fine to carry 
that on for everybody except us. 

I am just trying to see if I can get some light on the subject, myself. 

You say now we have a wentieetel transportation policy here; it 
is sound; we must keep it in effect; it has given us the transportation 
system that is the envy of the world, T believe, to use the exact terms. 

And now our same Government comes along and says, “Fine, that 
is fine for everybody except us, and we don’t want to be forced to 
that policy, and we don’t think it is applicable to us.” 

Now, the question I would like to lead up to with that statement 
is this: You say there are some shippers who are opposed to adjusting 
or amending or repealing section 22, and some shippers are for it. 

Mr. Denniston. I think the statement was as to carriers, not 
shippers. 

Mr. Harris. Carriers; yes. The carriers are in disagreement. 

Mr. Denniston. Yes. 
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Mr. Harris. Some think it is a fine procedure, and they ought to 
have it, and the others say, “We ought to get rid of it.” 

Could there be anything to the idea that those carriers who are 
getting the mayor benefit of the Government haul would be those who 
are in favor of keeping it as it is and those who are cut out and do 
not get any business are the ones who want to get it repealed and get 
it so that everybody will be on a competitive level ? 

Mr. Denniston, I think, sir, that I am not in a position to analyze 
their thinking on the subject. 

It is true, Ser example, before the Interstate Commerce Commis- 
sion, of course, there is still pending a proposed rule to be issued by 
that body in connection with section 22 rates, known as Zw parte 
No. 192. 

Mr. Harris. Is that the one they referred to as a fair share of the 
haul where they are going to tell each segment of our transportation 
how much of a total this one can have and how much that one is going 
to have? 

Mr. Denniston. No, sir; this has to do with the question of filing 
section 22’s before the Interstate Commerce Commission. 

In that proceeding there was a split by carrier groups; it is true. 
The railroad group have opposed the Commission’s jurisdiction in 
the case. 

I don’t know whether this is a question of difference in lawyers or 
a question of difference in the end result, but in that case the railroads 
have opposed the Commission’s rules, the motor carriers have sup- 
ported it. 

I don’t know whether that is any indication of what you had in 
mind, or not. 

Mr. Harais. I really did not have anything in mind about what 
mode or carrier is opposed to it. I imagine some in the railroad in- 
dustry are for a repealing ; others are against it. 

If there is any indication by the visit I had with a group of people 
not long ago, most all of those in transportation are for repealing it. 

It seems to me from those present that is the way it looked, anyway. 

Mr. Dennisron. So far as reconciling that statement of the Inter- 
state Commerce Commission with our own, I think it would be fair 
to summarize it this way: 

We can recognize, of course, that the regulation of commerce is 
something that is peculiar above everything else, within the province 
of the Congress under the Constitution. 

Cantainly this body is the one that is going to say what the answer 
1s to be. 

Mr. Harris. But when we do say something, we want it to be the 
right answer, if we can. 

Mr. Denniston. Yes, sir. 

We, of course, are giving you our advice as we see it. The answer 
is to be, of course, determined in your judgment. 

Mr. Harris. I appreciate that, and I want to make it very clear 
that I do not mean to indicate at all that you are not giving me the 
best views from your own experience. 

Mr. Dennisron. I am leading up to this: The essential question, 
of course, is: Should this segment of traffic of the various carriers be 
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subject to rate regulations or not be subject to rate regulations. I 
think that is the simple question before you. é; 

We are simply saying that assuming the absence of regulations now 
existing under section 22, we find it works very well in our adminis- 
trative processes and so far as we are concerned we are simply tryin 
to bring to your attention the fact that we have earnestly followe 
this question and attempted to find if rates are being made which would 
be destructive, which would be too low and otherwise offend the na- 
tional transportation pore. a 

We are simply saying that while we have searched diligently we 
have not found any that fall into that category. 

In this x parte 192 there was considerable evidence introduced 
and we prepared a brief in which we analyzed all of the information 
that was submitted in that record as best we could. Some matters 
we could not identify, but to the extent we could and in every instance 
of a section 22 rate which somebody suggested in the record might 
be too low, in every case it turned out that so far as the earnings of 
the rate on a per-mile basis or in its relationship to other rates, all 
follow the pattern of commodity rates. 

Mr. Harris. I can appreciate your position because you have the 
responsibility, that is, within economic principles and policies that 
you peocgniae that you are going to get transportation as cheaply as 

ossible. 
7 That is your duty in serving the general public, the people, the tax- 
payers of this country. 

I do not think you are quite as concerned as to how sound the 
various modes of transportation, or the carriers, are as the Interstate 
Commerce Commission. 

What I was trying to point out here is what seems to me to be a 
conflict in actual policy within our own Government that has been 
brought to us today by you as opposed to what the ICC says is neces- 
sary for a strong, sound transportation system which we must 
maintain. 

Now, if this system is so good under section 22, works out so well 
for the shipper, and those who must administer it, what would you 
think about extending it to everybody else, the commercial shippers 
and let them see what they can do with it? 

Mr. Perers. Mr. Chairman, I would like to add just a few words. 

Mr. Harris. Is it in answer to this question ? 

Mr. Perers. I think it goes along the same line. 

We are not asking for any special rates below what the commercial 
shipper would be entitled to on similar traffic. 

The indication that we are getting something below the level of 
rates that commerce and industry would require is, I think, subject 
to a question that has been stated right here on this table today. 

On some occasions that might be true. However, we make every 
effort to justify the proposed rates we ask for. We do not believe 
that the carriers have given us rates which were noncompensatory. 

Mr. Harris. Why do you say, then, that the Government saves 
money by it? 

Mr. Perers. A compensatory rate does not mean that the Govern- 
ment does not save money. It means that the commodity would have 
moved on an excessively high rate, a more profitable rate, had we not 
negotiated. 
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Mr. Harris. Mr. Dolliver. 

Mr. Dotiiver. Mr. Chairman, thank you for yielding. 

I would like to address this question to counsel. 

In view of the statement you just made a moment ago that the 
plan under section 22 works out satisfactorily, do you have any 
statistics or information to show what relationship to rates you have 
generally secured under section 22, what relation they have to nor- 
mally charged rates for private shippers? 

Mr. Denniston. Again that. requires locating a reasonably similar 
movement. It is not always possible to do that because of differences 
in mileage. 

In other words, the best possible test, of course, would be to find a 
movement in the same general area with the identical mileage and all 
other conditions identical. It is true, of course, that all conditions do 
not always agree, I mean, they are not always identical conditions 
throughout. 

But in this proceeding before the Commission which I referred to, 
a great many of those rates were analyzed in this brief and there are 
appendices to the brief and if it would be at all helpful to the commit- 
tee, we would be glad to supply you with copies of this brief and 
analysis that are contained there which do show where we could find 
rates which appeared to be clearly comparable within the time limita- 
tions we had in preparing this. 

We have shown those. 

Mr. Dotiiver. What does that compilation show ? 

Mr. Denniston. With all except 1 or perhaps 2 exceptions the rates 
were either comparable to or higher than the comparable commodity 
rates that we found. 

For example, I will tell you one which I recall at the moment. 
There is a rate referred to in this record given to the Government un- 
der section 22 from, I believe it was, New York to Mechanicsburg, Pa. 
The rates had been reduced, the published tariff rate. It happened on 
the identical commodity. 

There was a published commodity rate to a point which was 15 miles 
short of Mechanicsburg. I don’t remember the name of the town in 
Pennsylvania. Pardon me, please, it was 15 miles beyond Mechanics- 
burg, it was a greater distance. 

But the rate there was much lower than the published rate to 
Mechanicsburg and the section 22 rate actually was higher, a few 
cents higher than that published rate to the point beyond. 

Mr. Dotttver. So it was roughly comparable to what the published 
rate would be? 

Mr. Denniston. Yes. I believe there were perhaps 1 or 2 in a list 
of several hundred rates shown which might be questioned and even 
as to those, of about 3 rates, I believe on 2 of them it was indicated that 
they discovered they were simply published. 

The rate did look low, but it was simply the published rate by the 
other forms of carriage. 

Mr. Dottitver. Were you in the Government service during the pe- 
riod when the land-grant rates were in effect? 

Mr. Denniston. Yes, sir. 

Mr. Dotttver. That has all been abolished ? 
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Mr. Denniston. Yes, sir. 

Mr. Dotxtver. Is there any relationship between the situation that 
existed then under the so-called land-grant rates and the situation 
under section 22? 

Mr. Denniston. I don’t see any difference. 

Mr. Dottrver. You do not see any what? 

Mr. Denniston. I don’t see any difference. Do you mean in connec- 
tion with the willingness of the carriers to use the quotation method, 
or just what way did you mean? ‘ 

Mr. Doxurver. It occurs to me that perhaps section 22 is now being 
used by the Government as a substitute for the land-grant rates. 

Mr. Denniston. No, sir; I would certainly say that is not true be- 
cause these comparisons and these earnings studies and everything 
that have been prepared show to the contrary. 

We don’t attempt to use it that way. 

Now, the section 22’s, of course, were used during the land-grant 
period and when they were issued, of course, they contained a 
waiver of the land-grant in those quotations and the land-grant did 
not apply to the quotations when they were issued during that period 
between 1940 and 1946. 

Mr. Doti1ver. Is it fair to say that your conclusion and that of your 
associates is that the Government does not gain any undue advantage 
over other shippers by the use of section 22 ¢ 

Mr. Denniston. Yes, sir; it is very definitely our opinion. 

Mr. Dotiiver. That is all. 

Thank you, Mr. Chairman. 

Mr. Harris. It is a fact, back to this other, that under section 6 of 
the Interstate Commerce Act, paragraph 3, rates may be published by 
special permission ? 

Mr. Denniston. Yes, sir. 

Mr. Harris. In fact, with as little as 1 day’s notice? 

Mr. Denniston. Yes, sir. 

Of course, you first obtain an order from the Commission permitting 
it, and then it can be done on that short a period ? 

Mr. Harris. Thank you very much. 

We have another witness we have to get to this afternoon. He 
cannot come back. 

Mr. Perers. Could I tie in that 1 day’s notice? That would indi- 
cate that we could comply with that as it is. 

You must realize, for example, that the Transcontinental Freight 
Bureau of the railroad only meets quarterly. The other railroad com- 
mittees meet once a month. That means we just can’t do these things 
overnight, 

Mr. Harris. I realize your contention is that the Government can- 
not do business as the regular business people can. 

Thank you very much. We are glad to have your interest in this 
subject. 

Mr. George P. Baker, president, Transportation Association of 
America. 
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STATEMENT OF GEORGE P. BAKER, PRESIDENT, TRANSPORTATION 
ASSOCIATION OF AMERICA, ACCOMPANIED BY HAROLD F. HAM- 
MOND, EXECUTIVE VICE PRESIDENT, AND FRANK A. SMITH, 
STAFF ECONOMIST 


Mr. Baxer. Mr. Chairman, I have with me Harold Hammond, the 
executive vice president of Transportation Association, and Mr, Frank 
Smith, staff economist. 

Mr. Harris. We are very glad to welcome you gentlemen. We are 
glad to have your testimony. 

Would you like the entire statement to be included in the record, 
Mr. Baker? 

Mr. Baker. Yes, Mr. Chairman, if we may. 

Mr. Harris. All right. 

Mr. Baxer. My name is George P. Baker. I am professor of trans- 
portation of the Harvard Graduate School of Business Administra- 
tion, Boston, Mass. 

I am appearing today as president of the Transportation Asso- 
ciation of America, with general offices in Chicago, Il. 

My statement deals with eight provisions in H. R. 6141, a bill con- 
taining in legislative language, the recommendations of the Presi- 
dent’s Cabinet Committee on Transportation Policy. 

It also deals specifically with H. R. 525, a bill which advocates the 
repeal of provisions of section 22 of the Interstate Commerce Act 
that permit Government traffic to be handled at special, reduced rates 
that are beyond regulatory control. 

It should be emphasized that my remarks should not be construed 
as an expression of a position on H. R. 6141, as a whole. TAA has 
felt from the time the published findings of the Cabinet Committee 
report were first released that the subjects covered therein should be 
mm Ta on an individual basis, rather than in the omnibus form of 
this bill. 

We have believed this desirable because we do not wish action on 
constructive and relatively uncontroversial issues held back by the 
lengthy consideration of very controversial issues. Therefore, our 
comments should be considered as restricted in application to each of 
the limited number of specific subjects on which we comment as if each 
were a separate piece of legislation. We take no position at this time 
on the other changes proposed in H. R. 6141. 

The TAA has 14 policy positions in addition to the 8 which we are 
presenting here. They do not deal directly with the specific pro- 
posals of H. R. 6141. They are set forth in the pamphlet How To 
Build a Better Transport System, which we have attached to our testi- 
mony solely for your general information. 

For the information of the committee, TAA, which was organized 
in 1935, is a nonprofit research and educational institution, devoting 
its efforts to the development and implementation of sound national 
policies aimed at the creation of the strongest possible transporta- 
tion system under private ownership. 

It is an organization of transportation and general business in- 
terests of all kinds, including shippers, carriers, and investors, as well 
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as individuals such as educators, lawyers, and professional men. As 
such, it is not concerned with the’ promotion of one form of —— 
against another, but seeks to represent what is best in the broad public 
interest. 

In establishing basic policies to guide our overall efforts to strengthen 
the Nation’s transportation system, we have set up a careful proce- 
dure to assure fair and thorough consideration of each subject before’ 
a final position is taken. 

This provides that issues considered by TAA are initially con- 
sidered by eight special panels of experts representing the following 

roups: 
7 Viste: investors, and air, freight forwarder, highway, pipeline, 
rail, and water carriers. 

A coordinating committee made up of the chairmen and 3 or 4 
representatives from each of the panels seeks to reconcile the differ- 
ences between panel views. 

The current makeup of the panels is set forth in the pamphlet TAA 
Blueprint, attached to our testimony. 

Many of these subjects have been discussed over a good many years 
with us and eesingiti the panel makeup of the moment is not neces- 
sarily that over the past years. 

The views of the panels are next reviewed by a noncarrier policy 
committee of the board, which makes its own recommendations to the 
board of directors. Before the board acts, however, an opportunity 
is normally given to the general membership of the association to 
express its views on any of the issues before it. 

The board, which represents a balanced cross section of our general 
economic system, consisting of approximately 100 members from 
industry, finance, and agriculture, as well as transportation, then 
takes final action. 

This general procedure was followed in establishing positions on 
subjects covered in this statement. The careful consideration by the 
panels of many of the matters dealt with runs back over many years. 

In order to give the committee the benefit of the careful study made 
of these various issues, you will note that we are submitting a record 
of the action taken. It includes a discussion of the nature of the sub- 
ject, a description of the action of the various panels on the proposal, 
the comments of the board’s policy committee, or its predecessor policy 
board, and the final action taken by the board of directors. We have 
then compared our positions with provisions in H. R. 6141 and in the 
case of section 22 with H. R. 525 as well. 

I will now pass to the first one of the specific positions which is on 
section 22 that you have just been discussing. 

TAA position: The board of directors of the Transportation Asso- 
ciation of America, after careful consideration of views of its eight 
permanent policy formulating panels and policy group, approved 
the following recommendation : 

Provisions of section 22 and related provisions in parts II, III, and IV of the 
Interstate Commerce Act permitting carriage of Government passengers and 
property free or at reduced rates be repealed. 

As an interpretation of this policy, the board has also approved the 
following: 
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If the present provisions of section 22 applying to the transportation of Govern- 
ment passengers and property free or at reduced rates is repealed, exemption 
from complying with rate publishing rules and regulations should be enacted 
only with respect to movements of traffic that should not be made public because 
they involved national security. 

Comparison with H. R. 6141 and H. R. 525: The specific amend- 
ment of section 22 proposed in H. R. 6141 is identical to what is pro- 
posed in H. R. 525. It would repeal the right of Federal, State, and 
municipal governments to receive special, reduced rates for moving 
their traffic that are beyond regulatory control. TAA is in complete 
agreement with such a change. 

We do not have positions on other provisions in H. R. 6141 that 
would exempt special Government rates from the suspension and sec- 
tion 4 provisions and allow such rates to be made retroactive or subject 
to being filed on short notice. 

There is almost unanimous agreement among our component groups, 
although the railroads are divided on this proposal, to amend section 
22 along the general lines of H. R. 525. Shippers, carriers, and, re- 
cently, the Interstate Commerce Commission, have all taken positions 
calling for changes in this section. 

And I believe you will hear from a good many carrier groups and 
some shipper groups taking very much the same position that we are 
taking here. 

In this particular instance, the committee has a separate bill before 
it, which was introduced prior to H. R. 6141. 

Therefore, we strongly urge that the committee give this particular 
bill, H. R. 525, priority consideration so that legislative action can be 
taken this session of Congress. 


We have attached to the testimony a small brochure especially on 
section 22, which sets forth in a more public relations kind of way 
the arguments against section 22. 

(The document referred to is as follows :) 


SEcTION 22 


NATURE OF THE SUBJECT 


Section 22 was a part of the original act to regulate commerce passed in 1887. 
This section permits carriers to grant, in their discretion, preferential treatment 
to particular classes of shippers and travelers, including Federal, State, and 
municipal governments. The Supreme Court of the United States has said the 
purpose of section 22 was to settle conclusively that preferred treatment to 
certain types of passengers and shippers is not prohibited. 

The provisions of section 22 are voluntary, according to the letter of the 
section. Section 22 agreements are reached in various manners by the Federal 
Government and the carriers. Public bidding, solicited tender by the carriers, 
and unsolicited tender have all been employed on occasion by the Government 
and carriers in determining a section 22 rate. Negotiated rates under section 
22 are not published. 

During World War II the Government was the largest freight shipper and 
purchaser of passenger service in the country, and since the Korean war, has 
again been a large customer of the transportation agencies. The quantity of 
Government traffic, as well as the repeal of the land-grant rates, greatly increased 
the importance of section 22 in recent years. For years, it was assumed that 
rates negotiated under section 22 were not subject to reparation. However, 
following World War II, the Federal Government brought reparation proceed- 
ings for amounts estimated at $3 billion, The Government attacked the 
reasonableness of the tariff rates and any section 22 rates negotiated on the 
basis of such tariff rates. The examiner conducting the proceedings recom- 
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mended that the suits brought by the Government be dismissed. It has been 
claimed by the railroads that a Government victery would bring economic 
disaster to them and possible Government ownership of the railroads. The 
reparation suits have introduced an element of instability under section 22 
agreements, since the finality of section 22 contracts is being seriously questioned. 
If successful, they present a possibility of extensive future litigation under 
section 22 agreements. The reparation suits have been one of the motivating 
factors behind the numerous proposals for repeal or revision of those provisions 
in sectin 22 referring to Government traffic. 

Two bills containing amendments to section 22, S. 2355 and 8S. 2653, were 
discussed in the 82d Congress. S. 2355 was directed at establishing the finality 
of contracts entered into by common carriers and the United States Government 
under section 22, and S. 2653 was designed to prevent section 22 from applying 
to motor carriers transporting household goods for the Federal Government 
in interstate commerce. These bills were approved by the Senate Committee 
on Interstate and Foreign Commerce but objections in the Senate blocked their 
passage. 

As to the position of State and municipal bodies under section 22, the repeal 
of section 22 would have little effect. Material moving in interstate commerce 
for the States has been carried on commercial rates in many cases. In addition, 
a significant amount of material is purchased by the States on a delivered basis. 

As to intrastate commerce the State and local governments would remain free 
to negotiate reduced rates with carriers willing to enter into such agreements, 
except to the extent that intrastate rates may be modified by the ICC under 
section 13 (4) of the act. 

The Interstate Commerce Commission has taken the position that the Federal 
Government should pay the full tariff rates on property transported for it. In 
testimony before the Senate Committee on Interstate Commerce during the 
82d Congress representatives of railroad, bus, trucking, and waterway interests 
advocated revision of those provisions of section 22 affecting Government traffic 
in order to establish for the future the finality of section 22 quotations. 
Shippers, large shipper groups, and others have advocated repeal of the pro- 
visions of section 22 which give preferential treatment to the Government, on 
the grounds that section 22 agreements have dcreased carrier revenue, resulting 


in necessarily increased rates being charged the general shipping public. The 
Senate Committee on Interstate and Foreign Commerce has suggested that if it 
is clearly shown that section 22 is placing an unreasonable burden upon the 
carriers, Congress should consider the possibility of repeal. 


ACTION OF THE PANELS 


In October 1952 the board of directors of the association raised the possibility 
of repealing those provisions of section 22 of part I of the act (and provisions 
of pts. II, III, and IV, making sec. 22 applicable to common motor and water 
earriers and freight forwarders), which permit reduced rates for Government 
property. A background of the subject was subsequently sent to the panels with 
some correlative questions, 

At the coordinating committee meeting of January 6, 1953, the panel represent- 
atives indicated the positions that their panels had reached on section 22, The 
highway panel representative stated that his panel favored repeal of those 
provisions authorizing the carriage of Government property free or at reduced 
rates. User panel representatives also approved the proposal. The air panel 
representatives stated that their panel would also probably favor repeal with 
respect to those provisions relating to the carriage of passengers as well as 
property. Only the railroad and freight forwarder representatives were of the 
opinion that opposition to the proposal repeal would be forthcoming from cer- 
tain members of their panels. 

It was indicated that the opponents of repeal argued that section 22 provides 
a means for common carriers to obtain business which would otherwise go to 
contract carirers. A highway representative stated that under present ICC rules 
contract carriers are permitted to effect only long-term contracts and, therefore, 
should not be able to deal with the Government on short-term contracts. Ques- 
tions were also raised as to (1) the effect of certain intransit privileges possible 
under section 22, (2) whether removal of section 22 would have any effect 
on the speed of setting rates on Government traffic, particularly in wartime; and 
(3) the advantages and disadvantages of having the carriers liable to reparation 
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suits, in comparison with renegotiation to which carriers would probably. be 
subject if section 22 were repealed. ; 

It was decided to refer the entire subjeet back to the panels, for a more 
specific consideration of the problem, asking the panel representatives to report 
on the following: 

1. Shall provisions in section 22 and related provisions in parts II, III, and IV 
of the Interstate Commerce Act authorizing common carriers to transport prop- 
erty of the United States, State, and municipal governments free or at reduced 
rates be repealed? 

2. Shall the parts of section 22 applying to transportation of persons for 
United States, State, and municipal governments also be repealed? 

3. Shall there be some distinction made between the application of section 22 
in war and peace, or between military and peacetime commodities? 

4. If a panel is not in favor of repealing section 22, would it wish to offer 
any other suggestions, such as the establishment of the finality of section 22 
contracts? 

At the coordinating committee meeting of January 12, the chairman and repre- 
sentatives of the panels reported the positions of their respective panels on the 
above four questions. The following panels strongly recommended affirmative 
answers to the first question: Air transport, highway, pipeline, waterway, user, 
investor. All of these panels also strongly supported an affirmative answer to 
question 2 above, except the waterway panel which took no position on this 
question. The railroad and freight forwarder panels took no position on either 
question. 

No panels recommended affirmative answers to questions 3 and 4. The pipeline 
panel recommended that question 3 be answered in the negative. 


COMMENTS OF THE POLICY BOARD 


The policy board, after reviewing the panel's positions, stated : 

We recommend repeal of those provisions of section 22 and related provisions 
in parts II, III, and IV of the Interstate Commerce Act permitting carriage of 
Government passengers and property free or at reduced rates. As a matter of 
principle, we do not believe there is any reason why the Government as a ship- 
per should have special treatment over private shippers. Nor do we believe 
that as a matter of public policy the Government and carriers should be permitted 
to cause instability of the rate structure by negotiating with carriers unpub- 
lished rates which can adversely affect private enterprise. 

There appears little doubt that in many instances low Government rates re- 
quire higher rates to private industry than would otherwise be necessary. 


RECOMMENDATION OF THE BOARD OF DIRECTORS 


The board of directors approved the following recommendation of the policy 
board: 

“Provisions of section 22 and related provisions in parts II, III, and IV of the 
Interstate Commerce Act permitting carriage of Government passengers and 
property free or at reduced rates be repealed.” 

In addition, the board of directors has approved an interpretation of TAA’s 
poliey on section 22 of the Interstate Commerce Act, so as to meet the needs of 
Government security and emergency movements, as follows: 

If the present provisions of section 22 applying to the transportation of Gov- 
ernment passengers and property free or at reduced rates are repealed, exemp- 
tion from complying with rate-publishing rules and regulations should be 
enacted only with respect to movements of traffic that should not be made public 
because they involve national security. 


COMPARISON WITH H. R. 6141 


H. R. 6141 would repeal provisions of section 22 that permit carriers to fur- 
nish transportation service to the Government free or at reduced rates. It 
would also add a paragraph to section 15a authorizing rates for special applica- 
tion to the Government, but which would be subject to tariff filing and publica- 
tion requirements of the act. These special rates could be filed on short notice 
or made retroactive if warranted, and the tariff requirements could be waived 
for security reasons. Such rates would not be subject to suspension or to the 
provisions of section 4 (long-and-short-haul clause), but subject to all other 
provisions of the act. 
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The specific amendment of section 22 proposed in H. R. 6141 is exactly what 
is proposed in H. R. 525, a separate bill now before your committee. , 

We believe it would be preferable to adopt legislation such as H. R, 525, calling 
for outright repeal of special reduced-rate privileges to the Government, with 
a proviso for exemptions from rate publishing rules and regulations for security 
reasons. As to the addition to section 15a, we do not have a position on exempt- 
ing special Government rates from the suspension and section 4 provisions, 
nor have we a position on allowing such rates to be made retroactive. We 
do agree that Government rates can be exempted from tariff requirements for 
security reasons. 

Mr. Baxer. I will skip the detailed nature of the subject action of 
the panels and so forth that I spoke about and I will pass on to the 
next item, which is contract carrier regulations, which is the green 
sheet with Roman IT on the upper right-hand side. 

TAA position. The TAA board of directors after careful consid- 
eration of the views of its eight permanent policy formulating panels 
and its policy group, approved the following recommendation, with 
some members of the board dissenting : 

Contract motor and water carriers shall be required to file, adhere to, and 
make public the rates they actually charge. 

Comparison with H. R, 6141: H. R. 6141 would require contract car- 
riers to publish actual rates charged, or at the carrier’s option, the 
actual contract. TAA recommendation is limited to the publication 
of the rates only. _ 

TAA has no position on the other recommendations in H. R. 6151 
which would define “contract carriage” to require compliance with 
the standard that such service be conducted— 
on the basis of bilateral contracts for specialized or individualized service or 
services equivalent to bona fide private carriage— 
and would grant grandfather operating rights as common carriers to 
present contract carriers who would not come under the redefinition. 

_The TAA recommendation is made in the light of present condi- 
tions under the present law. ng 

It has become more pertinent with a recent decision by the Supreme 
Court upholding the right of a contract carrier to: 


aggressively search for new business within the limits of his license. 


We believe competition between contract carriers and common car- 
riers should be made more equitable and that this proposal is one way 
of accomplishing this, 

Additional statement on contract carrier regulations is attached. 

(The additional statement on contract carrier regulations is as 
follows :) 


CoNTRACT CARRIER REGULATION 


NATURE OF THE SUBJECT 


A contract carrier is a for-hire carrier which in theory does not undertake to 
serve the general public as a common carrier does but instead limits its activi- 
ties to serving one or a few shippers under individual contracts or agreements.’ 
Admittedly this distinction between serving the general public and contracting 
with individual shippers is not always a clear one. It becomes more and more 
blurred as the number of shippers served by a contract carrier increases. The 


1 Secs. 203 (a) (15) and 302 (e) of the Interstate Commerce Act define contract motor 
and water carriers, respectively, as carriers which engage in for-hire transportation other 
than common carrier transportation under individual contracts or agreements. 
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Interstate Commerce Commission, when confronted with this difficulty, has 
attempted to put substance into the distinction by emphasizing and illustrating 
the types of specialized service which should be offered by contract carriers. 
Others attempting to make the distinction have said that true contract carriage 
constitutes a substitute for private carriage. 

The Motor Carrier Act of 1935, the legislation enacting Federal economic 
regulation of motor carriers, recognized contract carriers as a separate class of 
carriers and subjected them to a less restrictive form of regulation than common 
motor carriers. When Congress in the Transportation Act of 1940 assigned the 
regulation of domestic water carriers to the Interstate Commerce Commission, 
the same procedure was followed.’ : 

The regulation of contract motor and water carriers is similar to that of 
common carriers of the same form of transportation in many respects. For 
example, both common and contract motor carriers are subject to the same 
statutory regulation relating to safety, carrier accounting and reports to the 
Commission, consolidations and acquisitions of control, the issuance of securi- 
ties, and the revocation of operating authority, and to similar but less com- 
prehensive regulation on insurance. 

As to controls over the right to operate, though the statutory language gov- 
erning the issuance of contract motor- and water-carrier permits differs from 
that relating to the issuance of common motor- and water-carrier certificates, 
under the Commission’s interpretation of these provisions both types of carriers 
must produce evidence of need for the service they propose to give under the 
requested operating authority. 

Through use of the power to grant or deny permits to operate, the Commis- 
sion has made some effort to restrict contract-carrier operations, particularly 
those of motor contract carriers, to what it has called specialized service. 
The relatively small number of shippers served and commodities hauled by a 
carrier as well as the performance by such carrier of unusual physical services 
suited to its customers’ particular requirements have all been cited by the Com- 
mission as indications of this kind of specialization and as a means of distin- 
guishing contract carriage from the broader undertaking of common carriers. 

Some motor carriers seeking contract carrier operating rights under the 
“grandfather” provisions * or the authorization of a new contract-carrier service 
have been classified as common carriers because of their lack of this specializa- 
tion. In other cases where the nature of the operations of the shippers served 
has necessitated the issuance of a contract motor-carrier permit to transport 
a great number of commodities, the Commission, in order that some specializa- 
tion of service might be retained, has limited the kind of shippers that the 
carrier may serve. 

While the Commission’s approach has undoubtedly been tempered by certain 
provisions of the act which indicate a congressional intent to guard contract 
carriers against undue regulatory restrictions, its attempts to limit the scope 
of contract motor-carrier service have been motivated by its belief that the 
purpose of Congress in regulating contract carriers was to guard against the 
deterioration of the service offered by their common motor-carrier competitors. 
Several decisions of the Commission contain statements to this effect. 

The major difference between the economic regulation of common and contract 
motor and water carriers is found in the field of rate regulation. On the one 
hand, the appropriate regulatory authority has power to prescribe the maxi- 
mum, minimum, or exact rates to be charged by common carriers when the 
existing rates are found to be unreasonably high or low or to result in unduly 
discriminatory relationships between competing shippers, products, or localities. 

Contract motor and water carriers on the other hand are subject only to 
minimum rate regulation. Statutory provisions require that they file with the 
Interstate Commerce Commission and keep open for inspection minimum rate 
schedules, and the Commission may order such minimum rates to be increased 
if they are found to be unreasonably low. Reductions in the minimum rates 
can be made only after 30 days’ notice and are subject to suspension by the 


*There is virtually no contract carriage by railroads, and pipelines and freight for- 
warders are by statutory definition common carriers. See secs. 1 (3) (a) and 402 (a) (5) 
of the Interstate Commerce Act. 

® These provisions authorized the issuance of certificates and permits to common and 
contract motor and water carriers which could prove that they were in bona fide operation 
prior to Federal regulation, without requiring proof of the public convenience and neces- 
sity or consistency with the public interest of the service. See secs. 206 (a), 209 (a), and 
309 (f) of the Interstate Commerce Act. 
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Commission upon complaint or on its own motion. While these contract carriers 
may not charge less than the filed minimum rates, they are free to charge, more 
than such minimum rates to some shippers with whom they have contracts as 
long as the filed rates are “actually maintained and charged” on some part of 
their business. Common carriers by all forms of transportation, however, must 
publish their actual rates and adhere to them in all cases. 

The Commission has taken little action under the statutuory provisions for the 
regulations of contract carrier rates. The few significant proceedings have in- 
volved interpretation of section 218 (b), the rule of rate making for contract 
motor carriers, which states, among other things, that contract carrier minimum 
rates prescribed by the Commission shall give no undue advantage to contract 
motor carriers as compared with competing common motor carriers. The Com- 
mission has held that this language does not require contract carrier minimum 
rates to be raised to the level of common motor carrier rates so long as contract 
carrier costs are lower than those of the common carrier. In so finding the 
Commission relied on other provisions in section 218 (b) directing it, in pre- 
seribing contract carrier minimum rates, to consider contract carrier costs of 
service and the effect of such rates on the movement of contract carrier traffic. 
However, the ICG has recently recommended revising section 218 (b) so as to 
remove from contract carriers this rate advantage over common carriers. 

The character of contract motor carrier operations today varies considerably. 
Some contract carriers are close substitutes for private carriers serving only 
one or a few shippers under long-term contracts. These carriers often have 
specialized equipment to suit the shipper’s needs and schedule their operations 
so as to be an integral part of the shipper’s manufacturing or distribution opera- 
tion. Such service may involve transportation to or from remote or small non- 
competitive points which common carriers are not desirous of serving, or may 
require schedules tailored to the shipper’s needs that common carriers might be 
unable to provide. 

Other contract motor carriers serve great numbers of shippers and haul a great 
many diverse commodities, thus approximating the service offered by common 
carriers. In such cases, contract carriers can compete for common carrier 
business without being subjected to the regulatory restrictions imposed on 
common carriers. The common carrier spokesmen emphasized the competitive 
advantage given to such contract carriers because of the fact that the actual 
eontract carrier rates charged particular shippers, as distinguished from the 
published minimum rates, cannot be ascertained, while the common carriers’ 
rates are open to the public. 

As to the extent to which contract motor carriers participate in for-hire inter- 
state transportation, the Interstate Commerce Commission staff has compiled 
some comparative statistics on common and contract motor carrier operations 
derived from reports of the regulated carriers. In 1953 motor common carriers 
hauled some 56 billion ton-miles of freight, as compared to about 7.9 billion 
ton-miles for the contract carriers. 


ACTION OF THE PANELS 


The issues raised by this subject as presented to the panels were whether the 
present economic regulation of contract carriers should be modified in any way. 

There was no recommendation in the panels that the present economic regula- 
tion of surface contract carriers be removed. 


‘ The original Motor Carrier Act, in a section which is not sec. 218 (a) of the Interstate 
Commerce Act, authorized the Commission at its discretion to require the publication of 
the actual transportation contracts as well as the minimum rate schedules ; and the Commis- 
sion, finding that some contract carriers had made a practice of publishing minimum-rate 
schedules lower than any rates provided for in the contracts, was pergnese to order that 
the contracts themselves be placed on public file. After contract carriers and some ship- 
pers had vigorously protested this proposed step, certain amendments were incorporated 
n the 1940 Transportation Act. Sec. 218 (a) was amended to eliminate all reference to 
the publication of contracts, and language added to sec. 220 (a) prohibited the Commission 
from putting any contracts on public file except contracts containing rates which fail to 
conform to the appropriate minimum-rate schedule and contracts involved in litigation 
before the Commission. At the same time, the words “actually maintained and charged” 
were added to sec. 218 (a) to describe the kind of minimum rates which must be filed and 
published in order to prevent contract carriers from publishing fictitious rates. The 
above-described changes were also written into secs, 806 (e) and 313 (b) of pt. III of 
the act and are applicable to contract water carriers. 

These amendments did not affect the Commission’s wer under secs. 220 (a) and 
813 (b) to order the filing with it of all contracts as long as they were not published. 
At the present time the Commission has exercised this authority only with respect to 
contracts of contract motor carriers. 





Tr 
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Preliminary discussion in the coordinating committee on the detailed char- 
acter of contract motor, air, water, and carrier regulation focused on three ques- 
tions: first, whether contract carrier regulation should be further tightened; 
second, whether it would be desirable to impose the same kind of regulation 
on all for-hire carriers; and lastly, whether transportation agencies should be 
allowed to conduct both common and contract operations, a practice presently 
severely restricted. 

The latter two suggestions were not explored further, and attention was di- 
rected to the three following proposals of the, railroad panel designed to increase 
contract carrier regulation. 

(1) Contract carriers by highway, water, and air should be required to publish 
just, reasonable, and nondiscriminatory rates and to adhere strictly to them, no 
change to be made therein except upon notice to the public such as is now required 
with respect to the minimum rates of contract motor and water carriers; 

(2) The regulatory authority should be given power to prescribe for contract 
carriers just and reasonable rates which will not unjustly discriminate against 
persons or localities; 

(3) Regulation of all contract carriers should be tightened by a statutory 
provision authorizing the granting of permits to enter business only where the 
proposed contract operation cannot adequately and economically be performed 
by existing common carrier service. 

The user panel did not approve the proposals as stated. It suggested as a sub- 
stitute a modified form of proposal 1, to the effect that contract carriers be 
required to file and publish the actual (instead of only minimum) rates charged, 
to which rates they would be obliged to adhere until new rates had been filed and 
had become effective. Contract carrier rate increases would be permitted to go 
into effect on 1 day’s notice; rate reductions on 30 days’ notice, the latter period 
to give the appropriate regulatory authority the opportunity to determine through 
the suspension procedure whether or not the reduced rates are unreasonably low. 
The regulatory agencies would have power to prescribe minimum rates only, and 
this authority would be identical to that now exercised by the Interstate Com- 
merece Commission over the minimum rates of contract motor and water carriers. 

It was the view of the user panel that contract carriage has a definite place in 
the transportation scheme as a substitute for private carriage and that the 
restrictions as proposed by the railroad panel would result in the virtual elimi- 
nation of such carriage. While agreeable to the filing and publication of the 
actual rates of contract carriers, so as to give other types of transportation an 
opportunity to know what their competitors are charging, this panel opposed 
publication of the full contracts on the ground that they often contain trade 
information of a confidential nature.® 

The railroad panel, on reconsideration, adhered to its original three proposals. 
However, the panel stated that if the support of the Transportation Association 
of America could be obtained for the position of the user panel, it would then be 
willing to modify its position to conform to the suggestions of the user panel so 
far as proposals 1 and 2 are concerned. In any case, the railroad panel continued 
to advocate proposal 3 as an additional recommendation. 

The air transport and investor panels supported the user panel proposal, while 
the waterway panel (with one dissent) and the pipeline panel opposed further 
regulation of contract carriers (except for extension of the existing kind of con- 
tract carrier regulation to air contract carriers). The freight forwarder panel 
favored effective regulation of all contract carriers but took no position on the 
user panel proposal. 

The highway panel report contains conflicting recommendations of the common 
and contract carrier members of that panel. The common carriers’ position may 
be summarized as follows: 

1. In issuing any contract motor carrier permit the Interstate Commerce Com- 
mission should list in the permit the names of shippers who have shown a need 
for contract carrier service, thus preventing the contract carrier involved from 
serving other shippers without obtaining a new permit. The Commission should 
also include in all permits a description of the kind of service being authorized. 

2. The prohibition of the publication of motor contract carrier contracts should 
be repealed. 


5 The Interstate Commerce Commission has ordered that contract motor carrier con- 
tracts be filed with it. This permits the Commission staff to check the rates contained in 
such os against the filed and published minimum-rate schedules. However, the 
act forbids the Commission to make the contracts public except under certain conditions. 
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3. Contract motor carriers should not, in cases where the Commission finds 
their operations have unlawfully changed from those of a contract carrier to 
those of a common carrier, be granted common carrier certificates except after 
presenting proof of public convenience and necessity. This view was presumably 
put forward as the common carriers’ answer to a contract carrier proposal made 
in the course of the Senate Resolution 50 hearings to the effect that automatic 
issuance of common carrier certificates should be required whenever the Com- 
mission holds that a contract carrier has become a common carrier. 

The contract carrier members of the highway panel denied that there is any 
need for further regulation of contract motor carriers. These carriers contended 
that the present statutory provisions requiring them to publish and maintain 
reasonable minimum rates, coupled with the power of the Commission to pre- 
scribe reasonable minimum contract carrier rates if the published rates are found 
unreasonably low, furnish ample protection to common carrier competitors. 
They pointed out also that the Commission can suspend reductions in contract 
carrier rates and has authority to prevent unfair competitive practices on the 
part of contract carriers. 

In addition, the contract motor carriers stated in the highway panel report 
that the Interstate Commerce Act should be amended both to permit contract 
carriers to compete more effectively with private carriers and to correct certain 
errors committed by the Commission in its administration of the existing law. 
The exact amendments desired are not specified. 


COMMENTS OF THE POLICY BOARD 


The Policy Board, after reviewing the panels’ positions, stated: 

In our opinion, the making public of minimum rates does not give common 
carriers the information they are entitled to have as to the exact charges of their 
for-hire competitors, and hence we favor this proposal. Such a change in the 
law would not increase the jurisdiction of the regulatory agencies to regulate 
the level of contract carrier rates. Their power in this respect would remain 
limited to the prescription of minimum rates. 

In summary, we propose: Contract motor and water carriers shall be required 
to file, adhere to, and make public the rates they actually charge. 


RECOMMENDATION OF THE BOARD OF DIRECTORS 


The board of directors of Transportation Association of America (with repre- 
sentatives of the water operators not voting or dissenting) agreed with the policy 
board and proposed that contract motor and water carriers be required to file, 
adhere to, and make public the rates they actually charge. 


COMPARISON WITH H. R. 6141 


H. R. 6141 would amend regulations governing contract carriers by motor and 
water as follows: Redefine “contract carriage’ to require compliance with the 
standard that such service be conducted “on the basis of bilateral contracts for 
specialized or individualized service or services equivalent to bona fide private 
carriage.” It would grant “grandfather” operating rights as common carriers 
to present contract carriers who cannot come under the redefinition and require 
contract carriers to publish actual rates charged, or, at the carrier’s option, the 
actual contract. 

TAA takes no position on redefining “contract carriage” or on granting “grand- 
father rights” to present contract carriers who are in actual practice, operating 
as common carriers. TAA’s policy at this time is limited to the requirement 
that contract motor and water carriers file, publish, and adhere to actual rates 
charged under contracts, subject to the usual Commission regulation of minimum 
rates. 


Mr. Baxer. We next pass to the next green sheet which has a Roman 
III in the upper right-hand corner, which deals with the abandonment 
of unprofitable services. 

TAA position: The TAA board of directors, after careful consid- 
eration of the views of its eight permanent policy formulating panels 
and its policy group, approved the following recommendation : 


The Commission should be given the power, on appeal from adverse orders of 
State authorities, to authorize discontinuance of services which are a burden 
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upon interstate commerce because they are being carried on by interstate carriers 
at a financial loss. This power should be based upon the same reasoning which 
accounts for the Commission’s power over intrastate rates in section 13 (4). 


The board also approved giving the Interstate Commerce Commis- 
sion jurisdiction when a State commission fails to act within 120 days. 

Comparison with H. R. 6141: H. R. 6141 would permit the ICC to 
allow an abandonment of a service or facility that causes a net loss in 
revenue to the carrier involved, or otherwise unduly burdens interstate 
commerce, provided that reasonably adequate service is available in 
lieu thereat. 


It would also permit the Commission to step in if State authorities fail to act 
within 6 months. 


TAA is in agreement with H. R. 6141 on giving the ICC this addi- 
tional authority over abandonment of unprofitable services. We have 
no position on the requirement that reasonably adequate substitute 
service be available, nor have we a position on amending this pro- 
vision for freight forwarders. 

We agree that the Commission should be able to step in when States 
fail to act, although there is a relatively unimportant distinction in 
that we advocate a 4-month period, as compared with the 6-month pe- 
riod in the bill. 

TAA away believes that the granting to the ICC of this added 
power will help materially in relieving our interstate shippers from 
this tremendous annual burden of raflions of dollars resulting from 
unprofitable passenger train operations. While some State commis- 
sions show a constructive attitude on this problem, we do not believe 
it proper for the interests of interstate shippers in this regard to be 


dealt with solely by State authorities. 
(Additional statement on abandonment of unprofitable services is as 
follows :) 


ABANDON MENT OF UNPROFITABLE SERVICES 


NATURE OF THE SUBJECT 


Abandonment of the operation of railroad lines is now subject to regulation 
under the Interstate Commerce Act.* 

Of equal importance is the related problem of what may be referred to as 
discontinuance of service, such as discontinuance of some or all of the passenger 
or freight service over a particular line without complete abandonment of all 
operations on the line. The Commission has held that its jurisdiction extends 
only to the abandonment of railroad line, that is, to complete abandonment of 
operations and not to discontinuances of service short of complete abandonment.’ 
However, where such discontinuances involve only intrastate service, they are 
almost uniformly subject to State regulation. In recent years, the reluctance 
of some State authorities to permit discontinuance or any significant curtailment 
of unprofitable rail passenger service has increased the burden on interstate 
freight traffic of making up such losses and has often caused severe financial 
hardship to the carriers. 

ACTION OF THE PANELS 


The railroad panel at the request of the coordinating committee presented 
recommendations which became the basis for the discussion of the panels. 


1Sec. 1 (18) of the Interstate Commerce Act. Sec. 410 (i) provides similar regulation 
of the abandonment of the operations of freight forwarders controlled by common carriers 
subject to pts. I, II, or III of the Interstate Commerce Act. 
Except as provided under car-service regulation, secs. 1 (11) through 1 (17) of the 
Interstate Commerce Act. These provisions give the Commission some authority over 
interstate freight service and the supply of freight trains. 
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The user and investor panels gave extensive consideration to these proposals. 
Both panels appointed subcommittees to study and report their findings, The 
user panel’s interest is twofold: First, as users of branch-line services where 
abandonment situations are most usual; and second, as the interstate shippers 
whose rates must support uneconomical operations. The investor panel’s interest 
stems largely from a feeling that the continued operation of unprofitable services 
is a drain on the finances of the railroads involved. 

The railroad panel proposed : 

The Commission should be given the power, on appeal from adverse orders 
of State authorities, to authorize discontinuance of services which are a burden 
upon interstate commerce because they are being carried on by interstate carriers 
at an out-of-pocket loss. This power should be based upon the same reasoning 
which accounts for the Commission’s power over intrastate rates in section 18 (4). 

The user panel disapproved of the wording of the clause “because they are 
being carried on by interstate carriers at an out-of-pocket loss” because the 
panel felt the directive should be more broadly stated and also because out-of- 
pocket loss would be susceptible of argument as to interpretation and standards 
of cost. Their objections were met by changing the clause in question to “be- 
cause they are being carried on at a financial loss.” This wording is the same 
as is used in proposal 2 above. The user, investor, and railroad panels then 
approved the proposal with this change. 

The air transport, highway, waterway, and pipeline panels opposed extension 
of abandonment regulation to other forms of transportation. As to the ques- 
tion of railroad abandonment, they felt that the railroad, user, and investor 
panels were better qualified to decide on appropirate changes in the law. The 
air transport, freight forwarder, and pipeline panels approved the action taken 
by the railroad, user, and investor panels on the proposals discussed above, while 
the highway and waterway panels did not oppose any of these proposals. 


COMMENTS OF THE POLICY BOARD 


The policy board, after reviewing the panels’ positions, stated: 

“The propriety of vesting in the Interstate Commerce Commission jurisdiction 
over the discontinuance of intrastate railroad services similar to its present 
jurisdiction in section 13 (4) of the Interstate Commerce Act with respect to 
intrastate rate seems to us self-evident. We therefore concur in the panels’ 
recommendation under proposal 3 and urge its enactment into law.” 

In summary, we propose : 

“The Commission should be given the power, on appeal from adverse orders 
of State authorities, to authorize discontinuance of (rail) services which are a 
burden upon interstate commerce because they are being carried on by inter- 
state carriers at a financial loss. This power should be based upon the same 
reasoning which accounts for the Commission’s power over intrastate rates in 
section 13 (4).” 


RECOMMENDATION OF THE BOARD OF DIRECTORS 


The board is convinced that the adoption of the proposal is of paramount im- 
portance if vital segments of the transportation industry are to be maintained 
in a sound, solvent position. 

The board at a later date also approved giving the ICC jurisdiction when a 
State commission failed to act within 120 days. 


COMPARISON WITH H. R. 6141 


H. R. 6141 would amend paragraph (4) of section 13 (railroads) and sub- 
section (f) of section 406 (freight forwarders) to permit the ICC to allow 
an abandonment of a service or facility that causes a net loss in revenue to the 
carrier involved, or otherwise unduly burdens interstate commerce, provided 
there is or will be available to the public reasonably adequate service‘ in lieu 
thereof by other carriers, including private carriage. 

TAA’s position agrees with H. R. 6141 on giving the ICC this power over 
abandonment of unprofitable services, although we have no position on the 
requirement that reasonably adequate substitute service be available. We do 
not have any position on amending this provision for freight forwarders. 

TAA agrees with the provision that would permit the ICC to step in when 
States fail to act. There is a relatively unimportant distinction in that we 
advocate a 4-month period for such action as compared with the 6-month 
period in H. R. 6141. 
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Mr. Baxer. Our next position deals with suspension which has a 
roman IV in the upper right-hand corner. 

TAA position: The TAA board of directors after careful considera- 
tion of the views of its eight permanent policy formulating panels 
and its policy group approved the following recommendation : 

The suspension period applicable to rates of railroads, common motor and 
water carriers, and freight forwarders shall be reduced from 7 to 3 months, plus 
a 3-month extension at the request of any party of interest. 

In addition, the language found only in the suspension provisions applicable 
to railroads and other carriers subject to part I of the Interstate Commerce Act 


which authorizes the Commission to direct these carriers under certain circum- 
stances to account for and refund rate increases, shall be repealed. 


Comparison with H. R. 6141: The TAA recommendation, like H. R. 
6141, would shorten the suspension period from the present 7 months. 
However, H. R. 6141 provides for a 3-month period whereas TAA 
recommends 3 months, plus a 3-month extension at the request of any 
party of interest. 

TAA has no position on the changes in H. R. 6141 which would 
tighten the standards for granting suspension of rate changes, nor 
on the proposed shift of the burden of proof to the complainant if he 
is a carrier. 

We likewise do not cover contract carriers in our policy. 

On the other hand, TAA proposes to strike out the provision re- 
quiring carriers subject to part I of the act to keep detailed accounts 
of and to refund increases in rates later found to be too high by the 
Commission. 

As was pointed out in panel discussions, even under our proposal 
it would still be possible for the Commission to request the carriers 
proposing the rate changes to agree to an extension of the suspension 
period beyond the statutory limit. 

However, we believe that the reduction in the statutory suspension 
period might be useful as a clear indication of congressional direction 
to shorten the time in which the Commission is to act. 

TAA lays great stress on a companion policy, not requiring amend- 
ment to any law, that the Congress appropriate adequate funds to the 
Commission so that it may be staffed to properly carry out its obliga- 
tions. With adequate funds and a directive from the Congress such 
as we here suggest, we believe the situation can be materially improved. 

(Additional statement on suspension powers is as follows:) 


SUSPENSION POWERS 
NATURE OF THE SUBJECT 


The Mann-Elkins Act of 1910 substantially extended the Commission’s power 
by empowering it at its discretion to suspend proposed changes in rates (that is, 
postpone their effective date) for a limited period pending its decision as to 
their lawfulness. 

The original provisions of the Mann-Elkins Act authorized suspension for a 
4-month period but provided for a 6-month extension of time if the case could 
not be decided in the first 4 months. In the Transportation Act of 1920 the 
6-month extension was reduced to 1 month, making the total possible suspension 
period 5 months. At the same time language was added to section 15 (7) 
authorizing the Commission to direct railroads (@) to keep special accounts of 
rate increases going into effect at the end of the suspension period because of the 
failure of the Commission to render its decision during that period; and (h) to 
refund to shippers such proportions of these increases as might be found unjusti- 
fied when the Commission eventually reached its decision. 
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In 1927 the suspension period was changed to 7 months without any provision 
for extension, and this is how the matter stands today. The 7-month period 
(but not the provisions relating to an accounting for and refunding of certain 
rate increases) has been carried over into the suspension provisions of parts II, 
III, and IV of the Interstate Commerce Act. 


ACTION OF THE PANELS 


The investor panel originally advocated that all suspension powers of the 
regulatory agencies be eliminated, but no other panel supported such action. 
Next, consideration was given to the possibility of eliminating the power to 
suspend in the case of proposed rate reductions where the only complaint against 
the contemplated reductions is that the new rates would be unreasonably low. 
The effect of this proposal would be to prevent competing carriers from asking 
for and receiving suspension of each other’s proposed rate reductions, though 
shippers would still be able to obtain suspension if they could make a showing of 
preference or discrimination. 

This suggestion was likewise not endorsed by any other panel. As a result of 
further discussions, panel representatives proposed to amend the provisions of 
parts I, II, III, and IV of the Interstate Commerce Act relating to the suspension 
of common carrier rate changes by reducing the suspension period from 7 months 
to 90 days, but with provision for a 90-day extension of the period at the request 
of an interested party. Such a proposal was approved by the user, investor, 
railroad, and pipeline panels and was not opposed by the air transport panel. 
Spokesmen for these panels thought that this amendment, in addition to requiring 
by its terms some shortening of the suspension period, would be significant as an 
expression of the will of Congress to speed up the disposition of suspension cases. 
They felt that the Commission might make more strenuous efforts to expedite 
decisions and to curb its present practice of asking carriers to agree to extensions 
of the suspension period if this evidence of congressional intent were enacted into 
law. 

The highway panel opposed any diminution of the suspension period in the 
ease or rate reductions and in its report suggests statutory changes authorizing 
the Interstate Commerce Commission “to order the postponement of proposed 
rate reductions beyond the original 7 months’ suspension period for whatever 
time may be required to dispose of the proceeding.” In support of this recom- 
mendation the highway panel contended that the suspension procedure is the 
only protection some motor carriers, and particularly carriers of a limited number: 
of commodities, have against railroad rate reductions and the complete loss of 
their business which some such reductions would cause. Consequently, it is 
their view that sufficient time should be allowed to assure decisions of these 
rate reduction cases on an adequate record. 

The waterway panel did not believe that the length of the suspension period 
should be changed in any way. 

However, the highway and waterway panels were in agreement with the user, 
investor, railroad, and pipeline panels in proposing to repeal the provisions 
of section 15 (7) authorizing the Commission to require railroads and other 
carriers subject to part I of the act to keep account of and to refund rate in- 
creases which, after going into effect at the end of the suspension period be- 
cause of the failure of the Commission to render its decision during that period, 
are later found to be unreasonable or are otherwise in violation of the act. This 
language is not included in the suspension provisions of part II, III, or IV of 
the act, and panel representatives did not believe that it had served any useful 
purpose in part I. They noted that its existence in part I has constituted a 
potential means of forcing railroads to agree to voluntary extensions of the 
suspension period for proposed rate increases, since a carrier refusing a Com- 
mission request that it agree to an extension of the period is faced with the 
possibility of an order under these provisions involving a very burdensome ac- 
counting task. 

To illustrate the statutory changes required by these two proposals as ad- 
vocated by the majority of the panels, part of section 15 (7) is reproduced below 
(language to be deleted is in black brackets and new language italicized) : * 

“* * * nending such hearing and the decision thereon (on proposed new rates) 
the Commission * * * may from time to time suspend the operation of such 


i1The same changes would be made in secs. 216 (g), 307 (g), and 406 (e) of parts II, 
III, and IV of the act, except that these sections do not contain any accounting provisions 
similar to those deleted in sec. 15 (7). 
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schedule and defer the use of such rate, fare, charge, classification, regulations, 
or practice, but not for.a longer period than [seven months] ninety days beyond 
the time when it would otherwise go into effect, provided that, such period shall 
be extended for an additional ninety days at the request of any party in interest. 

After full hearing, whether completed before or after the rate, charge, classi- 
fication, regulation, or practice goes into effect, the Commission may make such 
order with reference thereto as would be proper in a proceeding initiated after 
it had become effective. If the proceeding has not been concluded and an order 
made within the period of suspension, the proposed change of rate, fare, charge, 
classification, regulation, or practice shall go into effect at the end of such period ; 
[but in case of a proposed increased rate or charge for or in respect to the trans- 
portation of property, the Commission may by order require the interested carrier 
or carriers to keep accurate account in detail of all amounts received by reason 
of such increase, specifying by whom and in whose behalf such amounts are paid, 
and upon completion of the hearing and decisions may by further order require 
the interested carrier or carriers to refund, with interest, to the persons in 
whose behalf such amounts were paid, such portion of such increased rates or 
charges as by its decisions shall be found not justified * * *]” 


COMMENTS OF THE POLICY BOARD 


The policy board, after reviewing the panels’ positions, stated : 

The recommendation to delete the accounting and refunding provisions in 
section 15 (7) has not been opposed by any panel. It has our support and 
requires no further comment here. 

As to the reduction of the suspension period, its length has been modified three 
times. The latest change, in 1927, increased it from a maximum of 5 to 7 
months. In actual practice and particularly in the more complex and impor- 
tant suspension cases the Commission, finding that it cannot meet the deadline 
of the statute, often requested the carrier proposing the rate changes in issue to 
agree to an extension of the suspension period beyond the 7-month limit. There 
is no statutory basis for this Commission action. On the contrary, the statutory 
language indicates a congressional intent that the suspension period should not 
be prolonged beyond 7 months even though a decision has not been reached by 
the Commission in that time. Nevertheless, proponent carriers faced with such 
a request and fearing an adverse decision should they refuse to accede have in 
the past usually agreed to postponements of the effective date of rate changes 
which in many cases have resulted in extensions far beyond the 7-month period. 

The extent to which this practice has been carried by the Commission seems 
unjustifiable to us. Any delay due to the dilatory tactics of the parties can 
be curbed by appropriate action by the Commission. On the other hand, the 
basic cause of delays in the suspension docket may lie in insufficient Commis- 
sion staff or inefficient Commission organization, or inability to get a quorum 
of Commissioners. Since these voluntary extensions of the suspension period 
are a matter between the Commission and the carriers and outside the scope 
of the statute, it is not clear that amendments to the suspension provisions will 
prevent their continuance. However, as some panel representatives have pointed 
out, a reduction of the statutory 7-month extension might be useful as an indi- 
cation of congressional intent to shorten suspension proceedings. 

Any reduction in the suspension period, even if it is nullified in many cases 
by voluntary extensions, would, we think, benefit the carriers in the numerous 
proceedings where the Commission, after holding up the effective date of pro- 
posed rates for 7 months or more, eventually finds them justified and vacates 
the suspension order.” On proposed rate increases it would mean quicker 
receipt of additional revenue. In the case of rate reductions to meet the com- 
petition of other carriers, which in recent years have made up the great majority 


2The following data on the number of suspension proceedings in which the Commission 
held the proposed rates justified are based on a survey of the reported cases in vols. 263 
to 281 of the Interstate Commerce Commission Reports (decisions involving railroad rates 
from May 1945 to July 1951) and in vols. 44 to 49 of the Motor Carrier Reports (decisions 
involving motor carrier rates from October 1944 to March 1949). 

It was found that out of a total of 186 suspensions of railroad rates, in 75 (or 40 percent 
of the total) the suspension order was vacated and the rates finally permitted to become 
effective. As to motor carrier cases, in 8 proceedings out of 66 (or 12 percent of the 
total) the suspension order was vacated. In substantially if not all of these proceedings 
the vacation of the suspension came only after the effective date of the rates in question 
had been postponed for at least 7 months. 
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of suspension procedings, the shorter the suspension period is, the greater the 
ability of all carriers to act quickly in the face of changes in competitive 
conditions. 

For the reasons above outlined, we favor reduction of the suspension period. 
Not that we disagree with the highway panel view that rate reductions should 
be thoroughly reviewed, but we can see no reason why this panel’s recommenda- 
tion to lengthen the suspension period further in such cases is necessary to accom- 
plish this purpose. On the contrary, it is hard to believe that full consideration 
of the propriety of new rates could not be accomplished in a period of less than 
7 months if these cases were handled efficiently. Extension of the period would, 
we think, only encourage delay by the parties concerned and by the Commission 
and its staff, 

In summary, we recommend: 

The suspension period applicable to rates of railroads, common motor and 
water carriers, and freight forwarders shall be reduced from 7 to 3 months, plus 
a 3-month extension at the request of any party of interest. In addition, the 
language found only in the suspension provisions applicable to railroads and 
other carriers subject to part I of the Interstate Commerce Act which authorizes 
the Commission to direct these carriers under certain circumstances to account 
for and refund rate increases, shall be repealed. 


RECOMMANDATION OF THE BOARD OF DIRECTORS 
The Board recommended the adoption of this proposal. 


COMPARISON WITH H. R. 6141 


H. R. 6141 would amend the suspension powers of the ICC in all parts of the 
act as follows: Shorten from 7 to 3 months the period a rate may be suspended 
by the Commission before it would otherwise go into effect. Tighten standards 
for suspension by requiring the complainant to present factual information 
showing (a) that the rate would probably be unlawful, (b) that the rate would 
result in injury to the complainant, and (c) that remedies available to the com- 
plainant would, in the absence of suspension, be inadequate. This bill would 


retain the requirement that the carrier proposing the rate assume the burden of 
proof that it is lawful. but would pass this responsibility over to the complainant 


if it is also a carrier. 
TAA favors the 3-month period, but would like to see another similar period 


permitted, if requested by the carriers or shippers concerned. We also want 
to strike out the provision requiring railroads to keep detailed records of revenues 
from the rates in question. We have no position on the new standards governing 
suspension orders or on the change of burden of proof to the complainant if it 
is a carrier. We likewise do not cover contract carriers in our “suspension” 


policy. 

Mr. Doturver. May I interject a question at this point? 

Mr. Harris. Mr. Dolliver. 

Mr. Dotitver. You refer there to a party in interest who may cause 
a suspension of a rate. Now, would you define that term “party in 
interest” a little more clearly? Is it a shipper, a competitor ? 

Mr. Baxer. That is correct. Most of these cases, as you will know, 
have to do with a carrier asking for the suspension of a rate put in by 
another carrier or a shipper asking for a suspension of a rate put in by 
acarrier. These are the parties of interest that are being thought of, 
I believe, in this statement. 

Mr. Dotiiver. Would it apply to a prospective passenger or pro- 
spective shipper ? 

Mr. Baxer. Yes. 

Mr. Do.uiver. Would it refer to the Government if the Government 
had any interest ? 

Mr. Baxer. I thought you were coming to that question and I had 
not thought about it, where the Commission certainly has a right to 
suspend on its own motion. 
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I don’t believe that was the intention, but the policy is not perfectly 
clear on that point. I would think it would have to be construed that 
if the Commission suspended the rate on its own motion that maybe it 
could request, as it were, itself, the extra 3 months. 

Actually, I think, as I go back to the discussions that took place 
when this policy was being formed, it was pretty well taken for 
granted that the second 3 months would be asked for, but that if the 
second 3 months were considered clearly as an extension, then the 
Commission in the light of the change in the law in this regard and 
having given one extension as it were, was more likely to have that 
final extension than under the present arrangement, with the 7 months 
and parties agree to the extension under the pressure of the feeling 
that if they don’t it will be decided against them. 

Mr. Dottiver. Under the present law under certain circumstances 
a competitor is not allowed to ask for a suspension. In certain other 
instances the competitor can ask for suspension. 

I assume from what you have said you would like a competitor, 
a party of interest, in every case regardless of whom he was competing 
with. I mean, between different forms of carriage, air against surface, 
truck against rails. 

Mr. Baxer. To the extent that anyone had the right to come into 
the case’as an interested party, I think this would envisage he would 
have the right to ask for an extension. 

Mr. Dotuiver. I think perhaps my questions have pointed up the 
proposition that the party of interest terminology needs clarification. 

r. Baxer. I think it would. 

Mr. Dotutver. Thank you. 

Mr. Baxer. That takes us on to the next one, “Shippers’ associa- 
tions” with the Roman V in the upper right-hand corner. 

TAA position: The TAA board of directors, after careful con- 
sideration of the views of its eight permanent policy formulating 
panels and its policy group, approved the following recommendation : 

Congress should provide definite statutory standards for determining which 
shippers or shipper associations involved in consolidation or distribution of 
volume freight on a nonprofit basis for securing lower rates are entitled to 
exempt status, 

Comparison with H. R. 6141: H. R. 6141 would provide definite 
standards intended to carry out the recommendation of the Cabinet 
Committee report. 

TAA’s position, which is a direct quote from this report, supports 
the general principle of having Congress provide definite standards 
governing the exempt status of shippers’ associations. It does not 
include, however, any endorsement of the language in H. R. 6141, or 
any other specific legislative language. 

It has been extremely difficult in the past to get freight forwarders 
and np tee to even agree on a statement that the law should be clari- 
fied in this respect. 

Through our project operations we have succeeded in getting agree- 
ment that some action is desirable. 

That is as far as we have got. 

(Additional statement on “Shippers’ associations” is as follows :) 


78456—56—pt. 1—_—-24 
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Suppers’ ASSOCIATIONS 


NATURE OF THE SUBJECT 


Part IV of the Interstate Commerce Act regulates freight forwarders, who are 
defined as persons who hold themselves “out to the public as common carriers 
to transport freight for compensation, and who, in the process, assemble, consoli- 
date, and distribute freight through utilization of the services of other regu- 
lated carriers, assuming full responsibility therefor.” 

Section 402 (c) states in part that the provisions of part IV do not apply to 
operations of nonprofit shipper groups who consolidate or distribute their own 
freight for the purposes of securing the benefits of volume rates. 

Shortly following enactment of part IV of the act, the ICC concluded that 
402 (c) was being used to avoid regulation by “associations” ostensibly operat- 
ing as shipper groups. The Commission in 1945 initiated a test case involving 
one such organization, but its finding that the organization was in fact a for- 
warder was reversed by the Supreme Court. 

Since then, the Commission has been asking Congress periodically to clarify 
the law so as to prevent abuses. 

Bills were introduced for this purpose in the 82d and 83d sessions of Congress 
but did not come to a vote. 

Strong opposition to various legislative proposals in the past has been based 
largely on the fear that they might also adversely affect activities of bona fide 
shippers’ groups. 

The Cabinet Committee report in April 1955, recognizing the problem, included 
the following recommendation: That Congress “provide definite statutory stand- 
ards for determining which shippers or shipper associations involved in con- 
solidation or distribution of volume freight on a nonprofit basis for securing 
lower rates are entitled to exempt status.” 

This proposal was submitted to the panels on April 27 as one of the recom- 
mendations of the Cabinet Committee report on which TAA had no position. 


ACTION OF THE PANEL 


At the June 6 coordinating committee meeting it was reported that the user 
panel had disapproved the proposal, and more particularly had opposed the 
language in H. R. 6141 which purported to carry it out. The investor panel 
took no position because of no particular interest and a lack of experience. 
The pipeline panel did not oppose, as the proposal does not materially affect 
pipelines. 

The representative of the freight forwarder panel asked that further consid- 
eration be given to the matter and it was agreed that he prepare a memorandum 
for submission to the panels on the subject to point up the injustices which the 
freight forwarders feel the present law encourages. This was done. 

Subsequently, in accordance with agreement at the coordinating committee to 
set up small subcommittees to discuss controversial subjects, 2 members of the 
user panel and 2 members of the freight forwarder panel met and agreed on a 
suggested alternative recommendation which was then referred to the full 
user and freight forwarder panels. The user panel after consideration preferred 
instead to change its previous position and support the recommendation in the 
Cabinet Committee report. Freight forwarder and investor panels then agreed 
to do the same. 

At the Coordinating Committee meeting on December 19, the air transport 
panel reported approval of the proposal particularly liking the use of the word 
“statutory” since their representatives felt that the granting of a broad exemp- 
tion power to an administrative agency permits the whole system of regulation 
to erode through blanket exemptions granted by the agency. The waterway panel 
indicated no particular interest but would go along with the recommendation. 

The railroad panel took no position. The highway panel preferred to take no 
position in line with its stated position on the Cabinet Committee report but would 
probably not object if the subject is considered in a specific bill. 

In summary, five panels actively supported the proposal and the others indi- 
cated no objections. 
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COMMENTS OF THE POLICY COMMITTEE (WHICH SUCCEEDED THE POLICY BOARD) 


The policy committee, after reviewing the panels’ position, stated: 

“We believe that the present law has loopholes which permit abuses by certain 
types of ‘associations’ under section 402 (c) of the Interstate Commerce Act. 

“We recommend that the TAA board take the position that Congress should 
provide definite statutory standards for determining which shippers or shipper 
associations involved in consolidation or distribution of volume freight on a 
nonprofit basis for securing lower rates are entitled to exempt status.” (This is 
a direct quote from the Cabinet Committee report.) 


RECOMMENDATION OF THE BOARD OF DIRECTORS 


The board of directors approved the recommendation of its policy committee. 
It was understood that this was the full TAA position and that it included no 
endorsement of any specific legislation. 


COMPARISON WITH H. R. 6141 


H. R. 6141 provides definite standards intended to carry out the Cabinet Com- 
mittee recommendation. While we support the general principle of having Con- 
gress provide standards, our position does not include endorsement of this or any 
other specific legislative language. 

It has been extremely difficult in the past to get freight forwarders and ship- 
pers to even agree on a statement that the law should be clarified in this respect. 
Through our project operations we have succeeded in getting agreement on 
this point. That is as far as we have been able to go. 

Mr. Baker. Our next position deals with differential rail-water 
rates. 

The TAA board of directors after careful consideration of the views 
of its eight permanent policy formulating panels and its policy group, 
approved the following recommendation : 

Those provisions of section 307 (d) of the Interstate Commerce Act which 
relate to the prescription of differential joint rail-water rates in connection with 
through routes between rail and water carriers should be amended so that the 
Interstate Commerce Commisison will consider all relevant factors, including 
costs of service, before prescribing such differential rates. 


The board has expressed this in another way, as follows: 


We believe that amendments to the differential provisions of section 307 (d) 
eliminating their mandatory character would accomplish our objective. The 
following change is suggested—language to be deleted struck out and new lan- 
guage italicized : 

“In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall may prescribe such reasonable differentials, 
if any, as it may find to be justified between all-rail rates and the joint rates in 
connection with such common carrier by water.” 

H. R. 6141 completely eliminates the sentence in section 307 (d) 
quoted above. ; 

The TAA recommendation amends the wording so that the Com- 
mission is not required to set a rail-water rate that is lower than the 
all-rail competitive rate, irrespective of cost relationships, as the Com- 
mission has appeared to interpret the statute in the past. 

By striking the entire sentence, as is done in H. R. 6141, it might 
be inferred that there was more of an intent to discourage the whole 
idea of differentials. : ' 

As will be noted in the panel discussions of this subject, TAA’s con- 
sideration was broader than the mere question of rates, and involved 
the whole question of compulsory through routes and joint rates, and 
the various other parts of the act which deal with the congressional 
policy toward water transportation. 
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However, the ultimate recommendation of the TAA board was for 
a change only in the differential provision in section 307 (d). 
(Additional statement on differential rail-water rates is as follows :) 


DIFFERENTIAL RAIL-WATER RATES ‘ 
NATURE OF THE SUBJECT 


The Interstate Commerce Act charges common carriers by rail amd water with 
the duty of establishing reasonable through routes with one another, of providing 
reasonable facilities for the operation of such routes, and of maintaining reason- 
able rates in connection with routes so established.’ The act also provides that 
the Interstate Commerce Commission can compel the establishment of through 
routes and joint rates* when it deems them necessary and desirable, in the 
absence of voluntary action by the carriers.* In addition, the Commission is 
instructed under section 307 (d) that it “shall prescribe such reasonable differ- 
entials as it may find to be justified between all-rail rates and the joint (rail- 
water) rates” established in connection with through routes betweem rail and 
water carriers. r 

There are no similar statutory requirements compelling carriers other than 
railroads to establish through routes and joint rates with carriers by different 
forms of transportation. 

The Commission was first authorized to prescribe through routes and joint 
rates between rail and water carriers by the provisions of the Hepburm Act of 
1906. However, it was during and following World War I that agitation for 
such compulsory through routes and joint rates received its greatest impetus. 
In 1920 Congress adopted an express policy to encourage the development of in- 
land water transportation * and then incorporated the Inland Waterways Cor- 
poration to carry out this policy. A provision of the Denison Act of T1928 specified 
that the transportation services of the Corporation were to be continued until 
there had been filed “such joint tariffs with rail carriers as shall make generally 
available the privileges of joint rail and water transportation upom terms reason- 
ably fair to both rail and water carriers.” ° 

The Commission took occasion to review the history of congressional policy and 
legislation and its own various decisions in the field of rail-water rates in the 
important Rail and Barge Joint Rates case, decided in 1948. Im this proceeding 
the Commission, in a decision upheld by the Supreme Court, determined dif- 
ferential rail-water rates for traffic moving along the Mississippi and Warrior 
Rivers and their tributaries largely on the basis of the “clear congressional policy” 
to foster inland water transportation. Weight was also given to the water 
carriers’ slower service and their willingness to absorb the differential. The Com- 
mission made no finding as to the cost of conducting the rail-barge service in 
question and inferred that such service was not now more economical than 
competing all-rail service, but it rejected the rail carriers’ interpretation of sec- 
tion 307 (d) (the provision authorizing the Commission to prescribe differential 
rail-water rates) which was that diffedentials are justified within the mean- 


2 Sees. 1 (4) and 305 (b) of the Interstate Commerce Act. 

2A “through route’ is an arrangement for the continuous carriage of goods from an 
originating point on the route of one carrier to a destination point on the route of another 
earrier. The rates applicable over such through routes are usually joint rates, which are 
single-factor rates in most cases lower than the sum of the local rates fixed by each carrier 
participating in the route for its part of the haul. 

® Secs. 15 (8) and 307 (d) of the act. Sec. 15 (4) of the act provides that, subject to. 
certain limitations, a railroad cannot be compelled to “short haul” itself in establishing a 
through route with another carrier, except where such carrier is a water line. 

The power to compel a through route includes the power to require railroads to inter- 
change cars with common water carriers equipped to transport them. See U. 8. v. 
Pennsylvania Railroad Co., 323 U. 8. 612 (1945). 

4 Sec. 500 of the Transportation Act of 1920 (not repealed) reads: “It is hereby declared 
to be the poli of Congress to promote, encourage, and develop water transportation, 
service, and facilities in connection with the commerce of the United States, and to foster 
and preserve in full vigor both rail and water transportation.” 

549 U. 8S. C. see. 153 (c). The Denison Act also authorized the Commission to grant 
certificates to inland water carriers and to compel railroads subsequently to establish 
through routes and differential joint rates with such carriers. These provisions have been 
replaced by provisions of pt. III of the Interstate Commerce Act, including sec. 307 (d) 
referred to in the text. 

6 Rail and Barge Joint Rates, 270 I. C. C. 591 (1948). The Commission report mentioned 
that in the early twenties all-water and rail-water rates had been customarily lower than 
all-rail rates and that the then prevailing general pattern of a 20-percent differential had 
been followed ever since. The Commission also called attention to its view previously 
stated in U. 8S. War Department vy. A. and 8. Ry. Co., 77 I. C. C. 317, 362 (1923) that in 
the case of rail-barge joint rates the barge line, which usually absorbs the differential, 
should be given considerable latitude in setting the amount of the differential. 
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ing of that provision only when it can be demonstrated that the cost of rail-water 
service is lower than. that of comparable all-rail service. 

The points at issue in the cooperative project were of broader scope than the 
questions presented in this court case. They involved the question of whether the 
existing provisions of law relating to compulsory through routes and joint rates 
between rail and water carriers were desirable in the public interest and whether 
they should be retained, modified, or extended. 


ACTION OF THE PANELS 


There was no support in the panels for the extension of the compulsory through 
route requirement to any other forms of transportation. On the contrary, the 
User, Investor, Railroad and Freight Forwarder Panels advocated elimination 
of the present provisions establishing compulsory rail-water through routes and 

oint rates. 

, In so doing, the user panel in its report recommended that the establishment of 
through routes between different forms should be on a voluntary basis. There 
were only two dissents to the opinion that rail and water carriers, if left to them- 
selves in an atmosphere free from compulsion, would voluntarily work out more 
through routes and joint rates than they do at present. The Investor Panel in 
its report concurred in the views and recommendations of the User Panel. 

The railroad panel strongly advocated in its report the repeal of all of the 
present provisions covering compulsory through routes and joint rates between 
water and rail carriers. This panel opposed particularly the establishment of dif- 
ferential joint rates for such transportation when there is no showing that the 
costs are less for the water-rail movement than for all-rail movement. The 
railroad panel contended that this encouraged uneconomical services and also 
unfairly favored the shippers who benefit by the lower rates. It was also the 
argument of the railroad panel that if the provisions in section 307 (d) of the In- 
terstate Commerce Act relating to the prescription of differentials are intended 
to favor water over rail carriers, they are incompatible with the National 
Transportation policy, since one of its objectives is to provide impartial regulation 
of all forms of transportation. 

The waterway panel, on the other hand, favored continuation of the present 
provisions for compulsory rail-water through routes, rates, and differentials. Its 
representatives stated that its members felt they needed this protection in order 
to obtain any traffic moving by other than all-barge transportation and that a 
great deal of their traffic depended on rail hauls at either or both ends. They 
also averred that the railroads have obstructed the establishment of through 
routes and joint rates whenever possible. 

Further arguments presented by waterway-panel representatives stressed the 
importance of water transportation to the national defense and the necessity for 
extending the benefits of water transportation to shippers in the interior through 
compulsory joint rates between water and rail carriers. 

The highway, pipeline, and air-transport panels were opposed to the principle 
of forcing through routes by Government action, but the highway and pipeline 
panels took no position on the question of repealing the existing provisions relat- 
ing to rail-water through routes and joint rates. The air-transport panel did not 
oppose such repeal. 

COMMENTS OF THE POLICY BOARD 


The policy board, after reviewing the panels’ positions, stated: 

No panel has suggested, and we can see no basis for recommending, any exten- 
sion of the statutory provision relating to compulsory through routes and joint 
rates between different forms of transportation. On the contrary, there is much 
to be said for the user-panel view that in the long run more through routes are 
likely to be worked out between carriers of different forms if the carriers are 
not compelled to enter such arrangements. 

However, repeal at this time of the existing legislation authorizing the Inter- 
state Commerce Commission to prescribe through routes and joint rates between 
railroads and water carriers does not appear advisable. Such action now might 
make difficult the continued maintenance of existing arrangements for inter- 
change of goods and cars between railroads and water carriers. 

We do believe that certain changes are called for in the language of section 
307 (d) governing the prescription of differential joint rail-water rates. The 
Commission seems. to think that under these provisions in their present form it 
is free, and, furthermore, is required by congressional policy, to fix differential 
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rail-water rates lower than competing all-rail rates without knowing or consid- 
ering the cost of the rail-water service for which the differential rates are pre- 
scribed and the relationship of such costs to the costs of carriers offering com- 
peting service. We are opposed to prescription of differentials on this basis. 

This is not to say that differentials must always be based on a finding of lower 
costs; but cost of service, while not the only factor to be considered in the pre- 
scription of rates, is a very important one, particularly when the essential ques- 
tion involved is one of regulating the competition and division of traffic between 
different forms of transportation. Thus, costs are emphasized by the Commis- 
sion in minimum rate regulation. They should have a place of equal stature 
in proceedings relating to the prescription of differential rail-water rates. 

The lawfulness of the Commission’s failure to consider costs in these differen- 
tial cases and its interpretation of congressional intent have been upheld by the 
majority of the Supreme Court. We therefore urge Congress to amend section 
307 (d) in order to indicate to the Commission that in the future it should not 
feel itself bound by congressional policy to establish differentials but rather, in 
determining whether or not to take such action, it should exercise the same broad 
judgment based on a weighing of all relevant factors, including costs of service, 
that it now is expected to employ under the other rate provisions of the In- 
terstate Commerce Act. 

We believe that amendments to the differential provisions of section 307 (d) 
eliminating their mandatory character would accomplish our objective. The 
following change is suggested (language to be deleted struck out and new language 
italicized) : 

“In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission shall may prescribe such reasonable differentials, if 
any as it may find to be justified between all-rail rates and the joint rates in 
connection with such common carrier by water.” 


RECOMMENDATION OF THE BOARD OF DIRECTORS 


The board of directors approved the final paragraph of the above comments of 
the policy board, including the proposed revision of section 307 (d), and also 
approved the following summary: 

“Those provisions of section 307 (d) of the Interstate Commerce Act which re- 
late to the prescription of differential joint rail-water rates in connection with 
through routes between rail and water carriers should be amended so that the 
Interstate Commerce Commission will consider all relevant factors, including 
costs of service, before prescribing such differential rates.” 


COMPARISON WITH H. R. 6141 


H. R. 6141 would repeal outright the provision that requires the ICC to pre- 
seribe reasonable differentials between all-rail rates and joint rail-water rates in 


section 307 (d). 
TAA seeks only an amendment to the provision so as to make differential rail- 


water rates discretionary rather than mandatory as is the case today. 

Mr. Baxer. Our next position is Roman numeral VII, which deals 
with the bulk commodity exemption. : 

The TAA board of directors, after careful consideration of the views 
of its eight permanent policy formulating panels and its policy group, 
approved the following recommendation : 

The exemption from regulation under which bulk commodities are trans- 
ported by water should not be repealed. 

H. R. 6141 would repeal subsection (b) of section 303, which exempts 
from regulation the movement by water of 3 or less commodities, in 
bulk, in a single vessel, which includes 2 or more vessels navigated as 
a unit. 

It would also give grandfather operating rights as common carriers 
to presently exempt water carriers. : ay, 

AA opposes any change in the present exemption provision apply- 
ing to water carriers of bulk commodities. 
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In considering a proposal similar to this particular provision in 
H. R. 6141, the board supported the comments of its policy group that 
it was not convinced that the lack of regulation of the water carriage 
of bulk commodities has a substantial effect on the competitive situa- 
tion between bulk water carriers and other carriers. 

One of the fundamental ground rules on which TAA operates is 


that: 


No regulation shall be imposed upon any means of transportation merely be- 
cause the public interest requires that it be imposed upon one or more other means 
of transportation. 


This places a heavy burden of proof on those who recommend addi- 


tional regulation. 
The board did not feel that the need for more regulation had been 


sustained. ae 
(Additional statement on bulk-commodity exemption, is as fol- 


lows :) 
BuLK-CoMMODITY EXEMPTION 


NATURE OF THE SUBJECT 


There are essentially four different exemptions from the provisions of part III 
of the Interstate Commerce Act.* Of these, only those relating to the water 
carriage of dry or liquid cargoes in bulk apply to common carriers and are of 
substantial importance. 

While these exemptions apply by their terms to all for-hire carriers by water, 
the use of the dry bulk commodity exemption by common water carriers has been 
limited to some exttent by the language of the statute and by administrative in- 
terpretation. The standard method of operation on the inland waterways is to 
transport cargo in a tow consisting of several barges propelled by a towboat. 
In determining whether the qualifications for these exemptions have been met, 
the entire tow is considered as one vessel. If, as is often the case, a tow contains 
several barges, some loaded with bulk commodities but some with products not 
in bulk form, or where the aggregate number of dry bulk commodities being 
carried in a single tow exceeds three; then the exemption is not available. The 
economics of the industry, which require some common carriers to handle prop- 
erty delivered to them in these mixed tows, thus often prevent those carriers from 
taking advantage of this exemption. On the other hand, those common water 
carriers authorized to handle only a few commodities, and contract carriers, can 
operate more readily under the dry bulk commodity exemption and thus avoid 
regulation. 

Since it appears that almost all domestic waterway traffic consists of dry and 
liquid commodities moving in bulk’? which are therefore eligible for exemption, 
for-hire water carriers who cannot take advantage of the dry bulk commodity 
exemption, and many carriers by other forms of transportation, must compete 
with unregulated for-hire water carriers for a significant part of the traffic they 
seek to carry. 

ACTION OF THE PANELS 


The issue presented to the panels in this subject was whether the exemptions 
discussed above should be withdrawn, modified, left unchanged, or extended. In 
their discussions, the panels gave detailed attention to the various bulk cargo 
exemptions for water carriers. 


1 The exemptions from regulation of transportation by water (1) of commodities in bulk 
without wrappers or containers when a vessel is carrying not more than three such com- 
modities (sec. 303. (b) of the Interstate Commerce Act) ; (2) of bulk commodities carried 
by a contract carrier in a nonoceangoing vessel on the Great Lakes (sec. 303 (c)); (3) of 
liquid cargoes in bulk in tank vessels designed for such use exclusively (sec. 303 (d)); 
and (4) by contract carriers which, on application by the carrier, the Commission exempts 
from regulation as not actually or substantially competitive with transportation by other 
common carriers subject to its jurisdiction (sec. 303 (e) (2)). 

3 aa repa by the Army engineers introduced in the S. Res. 50 hearings indicate 
that about percent of the tonnage moving along the coast and through inland rivers and 


canals is made up of bulk commodity movements. On the Great Lakes this figure is nearl 
97 percent. A large amount of this bulk traffic is undoubtedly private transportation an 
is, of course, not subject to regulation. 
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The railroad panel report, citing the large amounts of traffic moving in bulk by 
water and the difficulty rail carriers have in competing for this traffic because of 
the exempt water carriers’ ability to change rates freely, recommended repeal 
of these exemptions, The investor panel took the same position. 

The user panel, on the other hand, did not believe any useful purpose would be 
gained by the extension of regulation resulting from such repeal and opposed 
any change in the present law. The majority of the waterway panel, after con- 
siderable discussion of the advisability of partial repeal of the dry-bulk commod- 
ity exemption, voted against any change in the water carrier exemptions. Two 
members of this panel dissented and advocated elimination of the dry-bulk com- 
modity exemption for traffic moving on the Mississippi River system and connect- 
ing waterways. 

The pipeline panel also opposed any repeal, while the air transport, highway, 
and freight forwarder panels chose to take no position on this question. 


COMMENTS OF THE POLICY BOARD 


The policy board after reviewing the panel’s positions stated : 

“Only two panels have favored repeal or any limitation of these exemptions. 
We are not convinced that the lack of regulation of the water carriage of bulk 
commodities has any substantial effect on the competitive situation between 
bulk water carirers and other carriers. Under such circumstances, we should 
not and do not recommend extension of regulation.” 


RECOMMENDATIONS OF THE BOARD OF DIRECTORS 


The board of directors approved the above conclusion and comments of the policy 
board. 
COMPARISON WITH H, R, 6141 


H. R. 6141 would repeal subsection (b) of section 303, which exempts from 
regulation the movement by water of three or less commodities, in bulk in a 
single vessel, which includes two or more vessels navigated as a unit. It would 
also give “grandfather” operating rights as common carriers to presently exempt 
water carriers. 

TAA opposes any change in the present exemption provision applying to water 
carriers of bulk commodities. 

Mr. Baker. That takes us to the eighth position, maximum rate 
regulation. ; ' 

The TAA board of directors after careful consideration of the 
views of its eight an policy-formulating panels and its policy 
group, recommended : 

Detele from section 15a of the Interstate Commerce Act that clause which 
requires the ICC to give consideration “to the effect of rates on the movement 
of traffic by the carrier or carriers for which the rates are prescribed,” and add 
to section 15a a clause to the effect that it is the intention of Congress to permit 
the maintenance of carrier credit and the attraction of equity capial. 

In taking this position, the board did not have in mind any change 
in the principles of ratemaking embodied in other portions of the 
act, and the interpretation thereof. 

The board particularly was agreed that the value of service concept 
of ratemaking should not be jeopardized. While there was agree- 
ment on this principle, it has not been possible to get agreement on 
exact legislative language wording to insure this. 

H. R. 6141 advocates a complete change in the concept of minimum 
and maximum ratemaking powers of the Commission, on which TAA 
presently has no position. Included in H. R. 6141 is a new section 
15a. 

The association still believes that the Commission should not use 
section 15a as a basis for substituting its judgment for that of man- 
agement as to the effect of proposed rates on carrier earnings. 
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However, since the whole problem of revision of the rule of rate- 
making has been greatly complicated by the proposals in the Cabinet 
Committee report, the association does not list the elimination of the 
phrase: 


the effect of rates on the movement of traffic by the carrier or carriers for 
which the rates are prescribed. 


as a priority recommendation at this time. 

It does believe that the addition to section 15a of a clause to the 
effect that it is the intention of Congress to permit the maintenance 
of carrier credit and the attraction of equity capital is important. 

(Additional statement on maximum rate Siewlateoes | is as follows:) 


MAXIMUM RATE REGULATION 


ACTION OF THE PANELS 


At one time the user panel considered adopting a proposal put forward by 
one of its members to permit carriers to increase rates freely, provided that 
such increases were not discriminatory and did not violate “the common law of 
extortion.” This suggestion was not approved, and since that time discussions 
concerning maximum rate regulation have centered around suggested revisions 
in the rules of ratemaking for common carriers in parts I, II, and III of the 
Interstate Commerce Act. 

The majority of the user panel initially recommended the repeal of the rules 
of ratemaking on the grounds ihat carrier management rather than the regula- 
tory authority should have the responsibility for setting rates which will 
achieve maximum carrier revenues as long as such rates do not violate any of 
the other provisions of the act. User panel members felt that the ratemaking 
rules, and particularly the language in them which directs the Commission, 
in the exercise of its ratemaking powers, to consider the “effect of rates on the 
movement of traffic by the carrier or carriers for which the rates are prescribed,” 
have caused the Commission to substitute its judgment for that of carrier man- 
agement in deciding whether proposed increased rates are likely to increase 
revenues or will, on the other hand, because of traffic losses, actually decrease 
revenues. They believed that the Commission in making a maximum rate de- 
cision should confine itself to deciding whether or not the maximum rate is 
unreasonable with respect to the shippers who must pay that rate, leaving 
to the judgment of the carriers the question of whether the rates in issue 
are wise from a revenue standpoint. 

The investor and railroad panels were also concerned about the Commission’s 
exercise of what should be managerial functions and originally proposed that 
the “effect of rates on the movement of traffic” clause be eliminated from section 
15a, the railroad ratemaking rule, but that the remainder of that section be 
retained. The reluctance of these panels to support the user panel proposal 
for repeal of section 15a, in addition to the opposition of the highway and 
waterway panels to the repeal of that section or of the ratemaking rules appli- 
cable to their forms of transportation, resulted in attempts to formulate amend- 
ments to the ratemaking rules. Since the user, investor, and railroad panels 
were concerned primarily with changes in the railroad rule of ratemaking and 
since the highway, waterway, and freight forwarder panels did not suggest any 
modifications relating to maximum rate regulation in the ratemaking rules in 
the other parts of the act, the remaining panel deliberations were limited to 
proposed changes in section 15a. 

The investor and railroad panels, besides advocating the repeal of the “effect 
of rates on the movement of traffic’ language in section 15a, were anxious to 
add wording indicating congressional intent that the Commission in fixing rates 
should give consideration to the need of railroads for sufficient revenue to attract 
equity capital. In addition, the investor panel had urged the insertion of 
language in section 15a referring to the necessity of revenues adequate to permit 
carriers to .depreciate their property during its economically justifiable life. 
The following indicates the changes in section 15a first put forward by the 
investor panel representatives (language to be deleted is in black brackets and 
new language italicized) : 
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“In the exercise of its power to prescribe just and reasonable rates the Com- 
mission shall give due consideration, among other factors [to the effect of rates 
on the movement of traffic by the carrier or carriers for which the rates are 
prescribed]; to the need, in the public interest, of adequate and efficient railway 
transportation service at the lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management to provide such service, to depre- 
ciate their depreciable property during its economically justifiable life, and to 
attract equity capital.” 

All of the modifications in section 15a suggested above were soon criticized. 
The user panel indicated its willingness to forego its recommendation for repeal 
of the entire section and support instead deletion of the “effect of rates on the 
movement of traffic’ clause, but at that point representatives of the highway 
and other panels took the position that elimination of this wording might call 
into question the power of the Interstate Commerce Commission to consider the 
value of service in ratemaking. It was stated that, although value of service 
had existed as a rate concept before the appearance of the ratemaking rule in 
the Interstate Commerce Act, removal now of the only statutory language which 
may be interpreted as explicitly referring to value of service might result in 
further emphasis on costs as a ratemaking factor. 

In response to this thought an attempt was made to replace the “effect of 
rates on the movement of traffic” clause in section 15a with a direct reference to 
the value-of-service principle and to add a proviso directing the Commission to 
accept the judgment of the carriers as to the effect of proposed rate changes on 
revenues.’ User, investor, and railroad panel spokesmen did not approve of 
this means of handling the problem; and, when it later appeared that the high- 
way panel would oppose any modification of the present “effect of rates on the 
movement of traffic’ clause, the user, investor, and railroad panel representatives 
returned to their previous recommendation that the clause be deleted from 
section 15a. 

There was further difference of opinion over the additions proposed by the in- 
vestor panel at the end of section 15a referring to depreciation and the attraction 
of equity capital. While no panel objected to the addition of the phrase “to attract 
equity capital,” the railroad panel wished to include in addition another provi- 
sion directing the Commission to exercise its ratemaking functions in such a 
manner as to make possible the achievement of railroad net income approximat- 
ing a 6 percent return on the fair value of transportation property.’ 

However, neither the pipeline panel nor investor panel representatives favored 
a provision setting 6 percent as the proper rate of return, and user panel members 
doubted the advisability of this step. 

The investor panel proposal to add to section 15a a phrase relating to depre- 
ciation of carrier property met opposition from the pipeline and user panels. 
User panel representatives argued that such action might necessitate argument 
over the depreciation policies of the carriers in every important rate case, thus 
further delaying final action in these proceedings. Investor panel representa- 
tives, on reconsideration, were willing to drop this suggestion. 

At this point panel representatives reviewed their basic positions on the ques- 
tion of what should be done about section 15a. It was found that the user, 
investor, and railroad panels were in fundamental agreement first, as to the 
desirability of strengthening the power of railroad management to make basic 
rate policy decisions and particularly to predict the effect of rate changes on 
traffic volume without interference from the Commission; and second, as to the 


1 See footnote for a draft of sec. 15a (2) incorporating these changes. 

*The following is a draft of sec. 15a (2) incorporating the changes discussed in the last 
pa paragtnons of the text (language to be deleted is in black brackets and new language 

alicized) : 

“In the exercise of its power to prescribe just and reasonable rates the Commission shall 
give due consideration, among other factors, [to the effect of rates on the movement of 
traffic by the carrier or carriers for which rates are prescribed,] to the value of the service 
for which the rates are prescribed; to the need, in the public interest, of adequate and 
efficient transportation service at the lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to enable the carriers, under honest, eco- 
nomical, and efficient pemement to provide such service, to depreciate their depreciable 
property during its economically justifiable life, and to attract equity capital; Provided, 
That the Commission shall accept the judgment of the carriers as to the effect of proposed 
rate changes on carrier revenues. 

“Tt shall be the duty of the Commission to maintain, as far as possible, a general level 
of railroad rates which, over a period of years, will produce revenues consistent with the 
standards set forth in this section and a net income return approwimating 6 percent on 
the fair value of railroad property devoted to public use.” 
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necessity. for giving further emphasis to the financial health of the carriers as 
one of the aims and purposes of regulation. In spite of their agreement on the 
two broad principles, these three panels continued to differ over the means of 
implementing them. 

It was against this background that the investor panel reconsidered the orig- 
inal user panel proposal for complete repeal of section 15a. One result of the 
long discussions concerning the “effect of rates on the movement of traffic” clause 
had been to raise some doubt as to whether its repeal would accomplish the end 
desired. At least one user panel representative had argued that, as long as other 
provisions of section 15a direct the Commission to minister to the revenue needs 
of the carriers, conscientious performance of this duty would require the Com- 
mission in any event to consider the probable effect of rate increases on the 
movement of the traffic in order to determine to its own satisfaction whether 
proposed rate increases would actually result in increased carrier revenues. 

The investor panel finally decided to adopt the user panel position for repeal 
of section 15a,° provided that the statement of national transportation policy 
in the Interstate Commerce Act were amended to make maintenance of carrier 
credit and the attraction of equity capital one of the explicit aims of regulation. 
The user panel approved this suggestion, and with this proposed amendment the 
national transportation policy would read as follows (new language in italic) : 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to permit the maintenance of carrier credit and the 
attraction of equity capital; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices ; 
to cooperate with the several States and the duly authorized officials thereof ; 
and to encourage fair wages and equitable working conditions—all to the end 
of developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs of 
the commerce of the United States, of the postal service, and of the national 
defense. All of the provisions of this act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” 

The railroad panel favored repeal of “the effect of rates on the movement of 
traffic” clause and the addition of language to section 15a referring to the 
maintenance of carrier credit, the attraction of equity capital, and the making 
of improvements in the art of transportation as factors to be considered by the 
Commission in the exercise of its rate powers. This panel opposed repeal of 
section 15a because it believed that such action might be construed as an indica- 
tion that Congress wished to give the regulatory authority broader discretion 
to exercise its judgment on matters which should be left to carrier management. 
The panel did not oppose the change in the declaration of national transportation 
policy proposed by the user and investor panels. 

The highway panel report opposed any change in section 15a. This panel be- 
lieved that repeal of this section or of “the effect of rates on the movement of 
traffic” clause in section 15a would permit railroads to reduce rates at will to 
out-of-pocket cost levels. The highway panel also objected to the addition to the 
declaration of national transportation policy of the phrase referring to carrier 
credit and the attraction of equity capital on the grounds that this language was 
designed to fit only the railroad situation and hence should appear in part I 
of the act. The panel’s principal fear in this connection was that the Commission 
might construe such language in the policy statement as a directive to use the 
return-on-invested-capital theory in the regulation of maximum motor carrier 
rates. 

The waterway panel opposed repeal of section 15a but approved the change 
proposed in the national transportation policy statement. The pipeline panel 
approved repeal of section 15a provided that a direct reference to the value-of- 
service principle similar to that discussed by the panels was included elsewhere 
in the act, perhaps in the transportation policy statement. This panel also ap- 
proved the proposed inclusion of the carrier credit and equity capital language in 
the transportation policy statement. The air transport panel, though it took no 
positive position on these proposals, did not oppose them. 


a members of the user panel dissented to the majority position for repeal of 
sec, 15a. 
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COMMENTS OF THE POLICY BOARD 


The policy board, after reviewing the panels’ positions, stated: 

The recommendation of the user and investor panels for the repeal of section 
15a, the rule of ratemaking applicable to railroads and other carriers subject to 
part I of the Interstate Commerce Act is, we think, unquestionably sound. The 
rule has never really served one of its principal purposes, that is, to assure a 
financially healthy railroad system. As indicated above, the original form of this 
legislation, which provided for a specific fair return on railroad property and 
recapture of excess earnings, was repealed in 1933 in favor of what was thought to 
be a more flexible standard. The Commission at that time spoke in terms of the 
desirability for railroad income to vary with the business cycle and of the 
necessity for good carrier earnings during prosperous times in order to offset the 
inevitable pinch during depressions. Though Congress did not write this latter 
thought into the law in so many words, the present rule confers ample authority 
on the Commission to follow such a policy. But now that generally prosperous 
times are here the Commission seems to have forgotten its earlier prescription 
for carrier financial health. 

Instead of serving as the statutory basis for maximum rate regulation, one 
of the prime aims of which is to assure adequate revenues to the carriers being 
regulated, the ratemaking rule has been used primarily by the Commission to 
whittle down carriers’ requested increases in rates. Most of these actions have 
not been based squarely on a finding that the new rates would be unreasonable 
to the shippers paying them but apparently in large part on the Commission 
belief that the increases proposed would reduce the volume of traffic by diverting 
business to other forms of transportation and hence would not bring the addi- 
tional revenue estimated by the carriers. The Commission has also consistently 
taken a more optimistic attitude than the carriers toward future business pros- 
pects and because of this often concluded that financial need for the entire 
increase requested has not been demonstrated. 

Both the language and history of section 15a indicate that it constitutes stat- 
utory authority and even a directive to the Commission to participate actively 
in the making of carrier prieing policy. We think a change in emphasis to 
indicate that Congress now intends a minimum of paternalism can best be 
achieved by repeal of the ratemaking rule and by inserting in the declaration 
of transportation policy broad language referring to the necessity of adequate 
earnings for carriers of all forms of transportation subject to the Interstate Com- 
merce Act, where it may serve as one of the expressed aims of Congress to be 
considered by the Commission. The language finally chosen by the user and 
investor panels, that it shall be the policy of Congress ‘“‘to permit the maintenance 
of carrier credit and the attraction of equity capital” particularly the words 
“to permit,” aptly indicates the intent of these panels. We interpret them as 
meaning that regulation should allow sound financial conditions to exist to the 
full extent that control to prevent unreasonably high or discriminatory charges 
to shippers will permit, but should not take an active hand in determining the 
methods as to how such conditions are to be attained. 

Repeal of section 15a will not strip the Commission of its power to. prevent the 
establishment of unreasonably high rates. The “just and reasonable” standard 
of section 1 of the act will protect against such rates, whether they are rates which 
would unduly enrich the carriers or unreasonably high rates which result from 
inefficiency on the part of the carriers. But in applying the “just and reason- 
able” standard the Commission will be guided by the declaration of policy and 
not by a ratemaking rule which up to now the regulatory agency has considered 
as authority for substituting its judgment for that of carrier management as 
to what will best promote the financial health of the carriers. So long as the 
Commission retains what it considers to be specific authority to determine what 
level of rates will attract the most favorable volume of traffic and receives 
conflicting evidence on this score from the proponents of and protestants against 
a general rate increase, the easiest solution for the Commission will continue 
to be not to accept the contentions of either party completely but to reach its 
own conclusions as to what rates it would charge if it were carrier management. 
In the frequent absence of sufficient knowledge on the part of the Commission to 
enable it to reach an intelligent conclusion, the result is simply a split of the 
difference between the conflicting claims, We believe that the carriers are best 
judges of the most desirable level of rates from the revenue viewpoint. 

The railroad panel favored deletion of certain parts of the ratemaking rule 
and the addition of some new language but opposed repeal of the entire provision, 
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Though the railroad panel position differed from that of those panels recom- 
mending repeal of section 15a, its purposes in seeking changes in the rule appear 
to have been identical to the goals sought by the panels supporting repeal. We 
believe that repeal of- the rule, coupled with the proposed amendment to the 
declaration of policy, constitutes the more effective means to the attainment of 
these aims. 

The highway and waterway panels have also opposed repeal of section 15a. 
It appears that both these panels fear that such action would somehow facili- 
tate railroad rate reductions. Certainly this is not the expressed purpose of 
those panels favoring repeal; their attention was centered on rate increases 
and the necessity for relieving the Commission of any right or duty to decide 
whether rate increases are wise from the point of view of the carriers. We 
do not believe that repeal of section 15a would bring any substantial change in 
minimum rate regulation. Nor do we think that repeal of this rule of ratemaking 
will affect the Commission’s attitude toward the value-of-service factor in its 
prescription of rates, as the pipeline panel and some other panel representatives 
seem to fear. The value-of-service idea had been incorporated in the “just and 
reasonable” standard of section 1 of the act long before the enactment of section 
15a. If Congress proves willing to repeal section 15a, a suitable expression of 
Congressional intent not to disturb the value-of-service concept should be ade- 
quate to prevent change in the Commission’s policy in this respect without the 
addition of new value-of-service language to the act as proposed by the pipeline 
panel. 

RECOMMENDATION OF THE BOARD OF DIRECTORS 


The board of directors of the TAA after careful consideration was not in favor 
of repeal of section 15a of the Interstate Commerce Act, but recommended de- 
leting from section 15a that clause which requires the ICC to give consideration 
“to the effect of rates on the movement of traffic by the carrier or carriers for 
which the rates are prescribed”; and adding to section 15a a clause to the effect 
that it is the intention of Congress to permit the maintenance of carrier credit 
and the attraction of equity capital. In taking this position, the board of direc- 
tors did not have in mind any change in the principles of ratemaking embodied 
in other portions of the act, and the interpretations thereof. 

The board particularly was agreed that the value-of-service concept of rate- 
making should not be jeopardized. While there was such agreement on this 
principle, it has not been possible to get agreement on exact legislative wording 
to insure this. 

The association still believes that the Commission should not use section 15a 
as a basis for substituting its judgment for that of management as to the effect 
of proposed rates on carrier earnings. However, since the whole problem of 
revision of the rule of ratemaking has been greatly complicated by the proposals 
in the Cabinet Committee report, the association does not list the elimination of 
the phrase regarding “the effect of rates on the movement of traffic by the 
carrier or carriers for which the rates are prescribed” as a priority recommen- 
dation at this time. 

It does believe that the addition to section 15a of the clause to the effect that 
it is the intention of Congress to permit the maintenance of carrier credit and 
the attraction of equity capital is important. (The association takes no position 
at this time on the minimum rate control question. ) 


COMPARISON WITH H. RB. 6141 


H. R. 6141, by repealing the present section 15a of the act does away with the 
phrase “effeet of rates on the movement of traffic by the carrier or carriers for 
which the rates are prescribed.” It does not propose a directive to “permit 
the maintenance of carrier credit and the attraction of equity capital” in its 
substitute proposal for section 15a. In its Statement of National Transporta- 
tion Policy it favors providing for and developing “under the free enterprise 
system of dynamic competition, a strong, efficient, and financially sound national 
transportation industry, etc.’ The TAA proposals deal with an amendment 
to section 15a as it now exists. The TAA has no proposals for a revision of the 
national transportation policy statement in the act. 


7 Mr. Baxer. I will now pass to the final sheet which is the con- 
clusion. 
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_ As shown above, TAA has given these subjects very careful con- 
sideration. 

It should be pointed out that our work included the drafting of 
specific legislative language to carry them out. Therefore, we are 
prepared, if so desired, to submit to the committee a draft of legisla- 
tion on any of the subjects discussed today on which our position calls 
for specific action except as we have explained on the recommendation 
in regard to shippers’ associations. 

As stated in our opening remarks, we urge separate consideration 
of at least some of the issues covered by the Cabinet Committee report. 

At the annual meeting of the TAA board of directors, five of the 
subjects on which we have here presented testimony were listed as 
priority items for 1956. These were the proposals dealing with sec- 
tion 22, unprofitable services, publication of contract carrier rates, 
definition of shippers’ associations, and opposition of repeal of the 
bulk commodity exemption. 

Out of those five we believe the section 22 and unprofitable services 
issues can well be given especial consideration. These recommenda- 
tions have two very important points in common: 1, they have a 
most unusual amount of agreement on them; 2, they both deal with 
an injustice to the general interstate shipping public. 

Since H. R. 525 handles the section 22 siecle separately and, since 


it was introduced well before H. R. 6141, we urge that it be considered 
by the committee while these hearings are still in process. In this 
way we feel that an important piece of constructive transportation 
legislation can be acted on favorably at this session of Congress. 


Thank you, Mr. Chairman. 

Mr. Harris. Dr. Baker, if you desire, you may include A Summary 
of Policy Positions, How To Build a Better Transportation System. 
I notice it is not very long. Even though it does include points be- 
yond those that you ee and are tied up with these bills, I think 
for the information of the committee, and perhaps others, it would 
be helpful to include it in the record if you so desire. 

Mr. Baker. I would like very much to doso. 

(The material referred to is as follows :) 


How To Burp a Bertrer TRANSPORT SystEM—A SUMMARY OF POLICY POSITIONS 


The Transportation Association of America is a nonprofit research and edu- 
cational institution. It is dedicated to the preservation of the transportation 
industry in private ownership; and it is engaged in developing and advocating 
sound national transportation policies. 


GROUND RULES 


In its study of transportation problems and in arriving at policy positions, 
the following guides were established as basic principles: 

1. There should be no legislative restriction against private carriers (the 
user performing transportation of his own goods for his own account) except 
for safety purposes. 

2. Fair competition, both within regions and throughout the country as a 
whole, should be preserved in our transportation system subject only to such 
regulation as may be required in the public interest. 

3. No regulation shall be imposed upon or continued in force with respect to 
any means of transportation unless such regulation is specifically required in 
the public interest. 
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4. No regulation shall be imposed upon any means of transportation merely 
because the public interest requires that it be imposed upon one or more other 
means of transportation. 


TRANSPORTATION—A VITAL BUSINESS 


The American people spend at least $60 billion a year for transportation—or 
approximately a fifth of the national income. Transportation is thus a vital fac- 
tor to every businessman in the cost of doing business and to everyone in the 
cost of living. 

The growth in production and wealth predicted for the next two decades can 
take place only if the transportation system is strong and healthy. Similarly, 
any program of national defense is dependent upon an adequate national trans- 
portation industry. 

The American transport system must be fit and able to keep pace with the 
rest of industry—each segment performing its proper part with fair treat- 
ment and opportunity and a healthy mixture of competition and cooperation. 

Seeking to help build a better transport system, the Transportation Associa- 
tion of America’s board of directors has reached the policy positions stated on the 
following pages after research and thorough consideration. 

Available to the directors for guidance are the following groups: 

Hight panels, representing users, investors, and all forms of transport which 
study issues and then take positions on them. 

A coordinating committee, made up of the chairmen and other representatives 
of all panels, which consults on differences in panel positions and discusses 
possible agreements. 

Association members, regional forums, enterprise councils and other local 
organizations which submit views which are particularly useful in areas where 
differences of opinion exist. 

A policy committee of the board of directors which receives panel recom- 
mendations, and transmits them, with any dissents, to the board, along with 
its own recommendations. 
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FORMULATING POLICIES 


__AN ISSUE IS ORIGINATED 
(in Panels or in Boand of Directors) 


Research is Conducted 


8 PANELS 
Consider Issue: 


User 
FIELD REVIEW Investor 

Air Transport 
Members Freight Forwarder 
Councils Highway 
Forums Pipe Line 


Organizations Railroad 
Waterway 


COORDINATING COMMITTEE 


Composed of: 
Chairmen and Representatives |} 
of 8 Panels 


Endeavors to Reconcile 
Differences 


Its 


Policy Committee 
(Formerly the Policy 
Administration Board) 


The above procedure is available to the TAA Board for Guidance in reaching positions, 


TAA POLICY POSITIONS 


1. Government conduct of carrier operations 


It should be the policy of the Congress that the United States Government 
should not engage in any for-hire transport services where adequate privately 
owned transportation facilities of any type are or can be made readily available ; 
or, to the extent consistent with national-security requirements, engage in any 
transportation of persons or property which privately owned carriers are fit, 
willing, and able to perform. 

All panels supported this proposal. Two Hoover Commission reports dealing 
with transportation and buisness enterprises cite many cases of Government 
competition in the transportation field, and claim that many such activities 
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are wasteful as well as “harmful to the very system upon which our future 
security and prosperity is based.” 


2. Excise taxes on transportation 


Excise taxes on transportation of persons and property should be repealed. 

These taxes include: 10 percent on passenger fares, 3 percent on freight or 
express shipments, 4 cents per ton on coal, 444 percent of the charge for products 
moved by pipeline. These taxes were for the most part designed to raise revenues 
for defense and other emergencies or to actually discourage travel in wartime. 

Repeal is urged by all transportation agencies, and organizations representing 
agriculture, labor, shippers, and others, largely because for-hire transportation 
services are vital to the economy of the country, and because those who use- 
and operate these services are being unfairly penalized. 


8. Regulatory appropriations and salaries 


The Interstate Commerce Commission and the Civil Aeronautics Board should. 
be given sufficient funds to permit them to be adequately staffed and to carry 
out all of their functions and obligations. 

All panels supported this proposal. It is deemed important to the expeditious 
and efficient conduct of regulation and hence to the smooth functioning of 
the transportation industry. 

For many years the ICC because of insufficient budget has been unable to 
prevent widespread illegal operations that compete heavily with lawful carriers. 

Salaries of Interstate Commerce Commission, Civil Aeronautics Board, and 
Federal Maritime Board members should be increased to at least $21,000 per 
year. 

The proposal in regard to the ICC and CAB was supported by all panels 
except the waterway panel which did not oppose. The board of directors sub- 
sequently agreed with the recommendation from the water-carrier representa- 
tives to broaden the proposal to include the FMB. 

Purpose is to restore at least partially the relationship that prevailed before 
1939 between these salaries and the compensation obtainable in private industry 
for executive positions, and to give effect to the decrease in value of the dollar 
and increase in Federal taxes. 


4. Section 22 rates 


Those provisions of section 22 of the Interstate Commerce Act which permit 
the transportation of Government passengers and property free or at reduced 
rates should be repealed. 

All panels supported this proposal except the railroad and freight forwarder 
panels which took no position. (The waterway panel position referred to 
transportation of property only.) Purpose is to treat the Government like any 
other shipper when it is buying transportation service. Shippers particularly 
feel that they must now pay higher rates in order to make up for the special 
treatment accorded the Government. 


5. Unprofitable railroad services 


The Interstate Commerce Commission should have the power on appeal from 
adverse orders of State authorities to authorize discontinuance of services which 
are a burden on interstate commerce because they are being carried on at a 
financial loss. 

The ICC should be authorized, where a carrier can show financial loss from 
continued operation of a line, to enter an order that the line may be abandoned. 

Six panels supported these proposals. No panel opposed. Purpose is to re- 
duce the burden upon interstate freight shippers and upon investors of support- 
ing unprofitable intrastate passenger operations where certain State commis- 
sions feel unable to withstand local pressures for continuing the service. 


6. Adequate hearings 


Full opportunity should be given by committees of Congress for hearings by 
interested parties on matters which affect transportation. 

Transportation legislation is usually complicated and affects many interests. 
TAA believes all interests should be given a chance to be heard before a congres- 
sional committee makes its recommendations to Congress. 


7. Parcel-post service 


Parcel-post rates shall be adequate to cover all costs of the service, and the 
annual parcel post ascertainment reports of the Post Office Department shall 


78456—56—pt. 1——-25 





380 TRANSPORTATION POLICY 


include all costs properly attributable to parcel-post service. At periodic 
intervals the Interstate Commerce Commission shall prescribe such parcel-post 
rates and practices as are necessary to put parcel-post service on a self-supporting 
basis. 

(The last sentence of this proposal applies only to surface parcel post.) 

No panel opposed this proposal. Along the same lines, the Hoover Commission 
report on business enterprises recommends that the Postmaster General should 
seek a further increase in rates charged the public if current rates do not cover 
all costs of the parcel-post service (including indirect costs). Purpose is tu 
prevent unfair Government competition with private enterprise. 


8. Government economy in transportation 

The Federal Government should, to the extent consistent with the national 
transportation policy, use every available means to bring about efficiency and 
economy in its use of transportation services, and as supplier of such services 
as remain necessary under the statement of policy on Government competition 
in the transportation field, or as buyer of services within the framework of the 
association’s position on section 22 rates (see 4 above) approved by the Trans- 
portation Association of America’s board of directors. 

Many methods for achieving economy and efficiency in the Government’s trans- 
portation activities have been recommended by the Hoover Commission. In 
the light of those and other recommendations, the association’s board of directors 
adopted the policy statement summarized above. 


9. Statutes of limitations 

The period in which shippers can institute claims against common carriers 
subject to ICC jurisdiction in connection with reparations for “unreasonable” 
or “discriminatory” rates should be reduced from 2 years to 1 year. 

All panels approved this proposal. Purpose is to prevent unnecessarily long 
delays by injured parties in commencing reparation actions, while at the same 
time providing adequate time for such actions. 


10. Nonscheduled airlines 


Exemptions in the Civil Aeronautics Act under which nonscheduled airlines 
are permitted to operate should be amended to require appropriate hearings and 
findings that the service is needed in the public interest, and that the applicant 
is fit and able to provide the proposed service. 

All panels approved this proposal. Purpose is more equitable regulation of 
air carriers performing essentially the same type of service. 


11. General rate increases 


The time lag between carrier requests for, and regulatory authority approval of, 
general rate increases to cover increases in costs should be reduced. 

All panels approved the objective of this proposal. Difficulties subsequently 
developed in regard to the exact legislation to carry it out, but members of the 
board from all groups except the Waterway Panel finally concurred in a specific 
proposal for legislation. 

Purpose of the proposal is to expedite regulatory machinery. In the past, 
there have been numerous instances where the Interstate Commerce Commission 
has eventually allowed increases in rates to offset increased costs; however, 
since the rates cannot be made retroactive and the Commission has taken a long 
time to reach its decisions, the carriers have suffered unjustifiable losses. 


21. Intrastate rates 


If, within 45 days after the ICC has authorized an interstate general rate 
increase, a State which has been requested to take similar action with respect to 
intrastate rates has not rendered a decision, then the ICC shall assume jurisdic- 
tion over the intrastate rates in question. In such proceedings the proof burden 
on the carriers shall be eased. 

This proposal received general panel support, except for the user panel’s belief 
that its application to rates of motor carriers and freight forwarders should re- 
ceive further consideration before recommending changes. 

Purpose of the proposal is to speed up action by certain State Commissions 
which may take no action on petitions on rate increases as an indirect means of 
maintaining the status quo in rates. 


13. Raitroad consolidations 


Part I of the Interstate Commerce Act should specifically state the desirability 
in the public interest of the economies, simplifications, operating efficiencies, and 
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other advantages which may reasonably be predicted to result from the combina- 
tions or consolidations of carriers, and certain unnecessary restrictions in the 
present law should be removed or modified. 

The five specific items under this proposal were, for the most part, supported 
by the investor, railroad and user panels. None of the other panels opposed any 
of the proposals. Purpose of these proposals is to stimulate railroad unifica- 
tions by removing procedural handicaps. 


14. Public aid 


“In the United States, which stands before the world as the principal exponent 
and the principal exhibit of the benefits of free private enterprise, the aim in all 
forms of transport should be that user charges be paid by all classes of domestic 
users of Government transport facilities sufficient to cover their fair share of the 
costs of building and maintaining the facilities which they need to use.” 

The above is the first paragraph and key statement in the board of directors’ 
policy on public aid. It was supported by all panels except the waterway panel. 
The full statement of policy runs some 8 pages in length in Sound Transportation 
for the National Welfare published by the association in 1953 and advocates 
some special policies in applying user charges to airways, airports, and water- 
ways such as the nonrecovery of Government investment in existing waterways. 
The railroad panel differed on the timing of the application of user charges to 
waterways. 

Purpose is to combat socialistic tendencies and to do away with preferential 
treatment by the Government of one form of transport over another, 


15, Contract carriers 


Contract motor and water carriers subject to the Interstate Commerce Act 
should be required to file, adhere to and make public the rates they actually 
charge. Contract air carriers should be subject to the same kind of economic 
regulation as contract motor and water carriers. 

This proposal was approved by four panels. The waterway and pipeline 
panels, though they would not oppose extending regulation to air contract car- 
riers, did oppose the change in contract carrier regulation embodied in the recom- 
mendation. The freight forwarder panel took no position while the highway 
panel presented conflicting recommendations from its common and contract car- 
rier groups. Purpose of the proposal is to enable closely regulated common car- 
riers to compete with contract carriers more equitably. 


16. Rule of ratemaking 


Section 15a, the rule of ratemaking applicable to railroads and other carriers 
subject to part I of the Interstate Commerce Act should be amended by deleting 
the requirement that the ICC give consideration “to the effect of rates on the 
movement of traffic by the carrier or carriers for which the rates are prescribed,” 
and by adding language to emphasize the intention of Congress to permit the 
maintenance of carrier credit and the attraction of equity capital. 

No panel opposed the additional language at some point in the Interstate Com- 
merce Act. Deletion of the phrase noted above was designed to give more 
freedom to carrier management in the setting of rates. It was specifically under- 
stood that the recommendation was in no way to diminish the importance of the 
concept of “value of service” in the setting of rates. It was a midway position 
between the user and investor panels which had advocated the repeal of section 
15a, and the highway and waterway panels which had dOpposed any change. 


17. Suspension powers 


The present period of 7 months during which the ICC can suspend changes 
in rates should be cut to 3 months, plus a 3-month. extension period when 
requested by any party of interest. In addition, the language found only in the 
suspension provisions applicable to carriers subject to part I of the Interstate 
Commerce Act, which authorizes the Commission to direct these carriers under 
certain circumstances to account for and refund rate increases, shall be repealed. 

This proposal had support from the user, investor, railroad and pipeline panels, 
was opposed by the waterway and highway panels, while the freight forwarder 
panel took no position. Purpose is to have Congress specifically indicate to the 
ICC that it should reduce the time during which rate applications are suspended 
and especially to discourage the Commission from seeking the agreement of 





382 TRANSPORTATION POLICY 


applicants to extensions beyond the legal period. (In this respect see also policy 
8 above.) 


18. Bulk commodity exemption 

The exemption from regulation under which bulk commodities are transported 
by water should not be repealed. 

While the railroad and investor panels favored repeal, the other panels sup- 
ported the proposal as stated or took no position, on the basis that repeal would 
mean an unnecessary extension of regulation. Purpose is to prevent extension of 
regulation where not vitally necessary. 


19. Differential rail-water rates 


Those provisions of the Interstate Commerce Act which relate to the prescrip- 
tion of differential joint rail-water rates in connection with through routes be- 
tween rail and water carriers shall be amended so that the Interstate Commerce 
Commission will consider all relevant factors, including costs of service, before 
prescribing such differential rates. 

The user, investor, railroad and freight forwarder panels had favored repeal 
of all provisions relating to compulsory through routes between railroads and 
water carriers, while the waterway panel opposed any change and other panels. 
took no specific position. The Board’s position is an intermediate one. Purpose 

- is to give the ICC the right to consider cost when setting rates for rail-water 
routes, 


20. Commodities clause 


The commodities clause, which prohibits railroads from transporting in inter- 
state commerce commodities which they own, produce or in which they have 
an interest, should be repealed. 

All panels except the railroad, approved or did not oppose this proposal; while 
the railroad panel preferred extending the restriction to for-hire water and 
motor carriers. Purpose of the proposal is to repeal a legal restriction which is 
no longer necessary and which creates inequality in regulation. 


21. Shippers’ associations 


Congress should provide definite statutory standards for determining which 
shippers or shipper associations involved in consolidation or distribution of 
volume freight on a nonprofit basis for securing lower rates are entitled to 
exempt status. 

Five panels supported this proposal and the others indicated no objections. 

Purpose is to clarify the present law which has loopholes permitting abuses by 
certain types of associations under section 402 (c) of the Interstate Commerce 
Act. 


22. Transfer of functions from regulatory agencies 

Proposals to transfer to the courts certain functions of the Interstate Com- 
merce Commission and the Civil Aeronautics Board, and to limit the jurisdiction 
of these agencies over hearing examiners, should be opposed. 

Panels, except the waterways panel which took no position on the subject, sup- 
ported the above position insofar as the ICC was concerned. As regards the 
CAB, the proposal was actively supported by the air transport board and not 
opposed by the remaining panels. 

Need for these proposals, which were included in the Hoover Commission re- 
port on Legal Services and Procedure and were part of recommendations in- 
volving many regulatory agencies, has not been demonstrated. The advantages 
are outweighed by the disadvantage of having transportation matters handled 
by men unfamiliar with the transportation industry. 


Mr. Harris. I notice you have here Information Memo Sheet, Why 
Section 22 of the Interstate Commerce Act Should Be Amended. 

Would you like that to be included in the record? 

Mr. Baker. We would, sir. 

Mr. Harris. It may be received for the record at this point. 

(The information referred to is as follows :) 
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CuT-RATE GOVERNMENT TRANSPORTATION AND WHY SECTION 22 OF THE INTERSTATE 
CoMMERCE Act SHOULD BE AMENDED 


(First of a series of information bulletins on Current Major Transportation 
Topics Covered by Policies of TAA) 


(Reading time: 6 minutes) 
CUT-RATE GOVERNMENT TRANSPORTATION 


The United States Govenment, the Nation’s largest user of public transpor- 
tation, in many instances is not paying its fair share for that service. Why? 
Because it can bargain for special, low rates, rather than pay the lawfully 
established rates that the rest of us are required to pay. 


Why bargain rates? 


How can this happen in the public transportation industry, where rates are 
regulated in the public interest so that all will be treated alike? Because a 
special provision of the Interstate Commerce Act permits the Government to 
obtain reduced rates from carriers on an exclusive basis. Sometimes the Gov- 
ernment is given a “blanket special reduction” in rates. 

Evample.—As late as June 1954, one Government agency was using a 1942 
tariff for determining rates on shipments in the East, while commercial shippers 
were obliged to use current tariffs with rates 40 percent or more higher. 


Users don’t like it 


The commercial users of these public carriers aren’t happy about this special 
privilege for the Government. They point out that any losses the carriers face 
because of this inequity will eventaully be passed on to them. 

Ezample.—A 1952 Senate Commerce Committee report said: “this commit- 
tee may not ignore convincing evidence presented by the household goods car- 
riers * * * wherein lost revenue suffered by the moving industry * * * is being 
passed on to such members of the general public who employ the services of 
household goods carriers through lawfully filed tariffs.” 


Carriers don’t like it 


Practically every carrier group objects to the practice of exempting Govern- 
ment traffic from regulations applicable to commercial traffic. One danger they 
recognize is cut-throat competition for a larger share of the tremendous volume 
of Government business (the Government spent $3 billion for transportation 
in fiscal 1953). With such an inducement to make concessions, rates may even 
be quoted that are below the carriers’ costs, just to keep the Government as a 
customer. 

While some individual carriers may gain in the short-run by competing for 
Government traffic with nonregulated rates, the carriers stand to lose as a 
whole. This is because only so much Government traffic is available. Rate 
reductions do not increase the total volume, but merely redistribute the traffic 
among different carriers—with an overall loss in revenues. 


ICC doesn’t like it 


An ICC report to Congress last December on pending transport legislation, 
in reference to complaints about this Government exemption from rate regulation, 
said: “In our opinion that dissatisfaction is justified, and we are therefore in 
favor of amending this section.” 


TAA doesn’t like it 


TAA’s Board, a cross section of executives in the agriculture, education, trans- 
port, and general business fields, voted in favor of repealing this Government 
privilege. This followed study of the problem by its 8 advisory panels, with 
6 recommending repeal and 2 taking no position. 


Progressive reductions 


Since the Interstate Commerce Commission has no jurisdiction over competition 
for Government, traffic, it is powerless to stop what can be called “progressive 
reductions” in rates such as shown below. 

Eavample.—On June 21, 1953, carriers quoted the Government a rate of 150 
cents for 100 pounds to move wool and nylon shirts from Anderson, 8S. C., to 
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Memphis, Tenn. On March 12, 1954, the rate was lowered to 110 cents; on May 
4, to 90 cents; on June 13, to 80 cents; and on July 30, to 75 cents. Thus, in just 
13 months the rate was cut in half, while the commercial rate remained far 
greater than even the original rate quoted the Government. 


What’s wrong with this? 


The primary objection to competition of this sort is that it discriminates in 
favor of the Government. If the reductions are warranted, why not let shippers 
enjoy them too? If these shippers, on the other hand, obtain a rate from a carrier 
that is lower than the officially published rate, they are subject to a fine and im- 
prisonment. 

No one should be against free competition when it is clearly in the public in- 
terest. However, regulation of rates and services of public carriers engaged in 
interstate commerce has been considered a “must” in this country since 1887. 
While many changes have been made in the original act, and many changes are 
being sought by different groups today, the fact remains that no recognized trans- 
port group, carrier or shipper, seeks to destroy the principle of regulation itself. 


Two sets of rules? 


Today, we have two sets of rules in public carrier rate making. The one for 
the Government says that complete freedom of competition is all right. The one 
for the public says that it must govern itself according to established rules and 
regulations considered necessary for the good of all. 

Under our present transportation statutes, the Interstate Commerce Commis- 
sion is directed, among other things, to foster sound economic conditions in trans- 
portation and to prevent unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices. Unfortunately, there is a dif- 
ference of opinion about whether these principles apply to Government traffic. 

Ezample.—Despite an admonition by the Senate Appropriations Committee last 
year to executive agencies “to pay full heed to the national transportation policy 
in their dealings with carriers,” a high traffic official of GSA stated last August 
that these agencies have no such responsibility. 


The States get in the act 

To make matters worse, this right to get special reduced rates from otherwise 
regulated carriers extends to the State and local governments as well, and they 
are taking advantage of the situation to get a cheaper ride. 

Ezample.—A special report, in 1953, to the distillers industry traffic executives 
pointed out that so-called monopoly States (State controlled liquor monopolies) 
were using this privilege to gain an advantage over open States, thereby cisrupt- 
ing the industry’s rate structure. 


Why this Government right? 

The records indicate that this right was granted in the original Interstate Com- 
merce Act of 1887 to sanction previous agreements between the Government and 
carriers for reduced rates. Many railroads, prior to passage of this act, received 
land-grants from the Federal Government and other benefits from State and 
local governments. These roads, in return, had to move Government traffic at 
reduced rates over the land-grant mileage. 

Other railroads wishing to share in this Government traffic had to meet the 
lower rates. The specific provision permitted such competition without violating 
the act. It also permitted other forms of transport, who later came under the 
ICO, to compete for the Government’s traffic. 


The reason disappears 

Government-sponsored studies in the thirties and early forties clearly proved 
that the railroads had through rate preferences repaid the Government for these 
land-grants. As a result, Congress repealed the land-grant provision, stating 
in 1945 that: 

“* * * the full commercial rates, fares, or charges shall be paid for trans- 
portation by any common carrier subject to the Interstate Commerce Act of any 
persons or property for the United States. * * *” 


The right remains 

Unfortunately, at the same time, Congress left the door open for continuing cut- 
rates to the Government by keeping in the act the provision that: 

“* * * nothing in this part shall prevent the carriage, storage, or handling of 
property free or at reduced rates for the United States, State, or municipal gov- 
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ernments, * * * or the transportation of persons for the United States Govern- 
ment free or at reduced rates. * * *” 
What should be done? 

The Government should be capable of negotiating with carriers for rates in the 
same manner as shippers in general. There is no valid reason why it should 
foster unhealthy conditions by its traffic management practices and at the same 
time try to foster healthy conditions through regulation. 

Clearly the provision quoted immediately above is contrary to the principles 
of transportation regulation. The only solution is to have it repealed. 

Mr. Harris. I observed in your statement that you read a moment 
ago the priority items listed for 1956. The fifth one that you men- 
tioned was opposition to repeal of the bulk commodity exemption. 

I suppose you would much prefer not to take any action on that 
subject in 1956, at all, would you? 

Mr. Baxer. I don’t think it is very well worded the way I read it. 

What it really was, was instruction to the staff about what to worry 
about most. It did reflect what the Board felt was the most important 
issue. 

Mr. Harris. Your entire statement will be included in the record. 

Do you have a further statement to make? 

Mr. Baxer. No, sir. 

Mr. Harris. Mr. Hammond, did you have a further statement to 
make at this point? 

Mr. Hammonp. I just want to put in the record, or point up certain 
examples here of where government is benefiting from cut-rates on 
rhe oe private shipper, or commercial shipper is having to pick up 
the tab. 

In other words, where commercial shipping is actually having to 
subsidize Government. And I believe that if your committee, “Mr. 
Chairman, were to inquire of a number of shippers that they possibly 
would get quite a few examples similar to these that would show very 
cee that the Government is being subsidized by the commercial 
shipper. 

Now, these two examples are very brief. They are contained in this 
memo that you made a part of the record, but let me point it up this 
way: 

The first example as late as June 1954, one Government agency was 
using a 1942 tariff for determining rates on shipments in the east, while 
commercial shippers were obliged to use current tariffs with rates 40 
percent or more higher. 

I think that is a good concrete example of where the commercial 
shipper is paying a lot more than Government. 

Mr. Dolliver. What was the commodity ? 

Mr. Hammonp. Canned goods. 

Mr. Harris. Do you have another point ? 

Mr. Hammonp. One other example on the second page: 

June 1953, carriers quoted the Government a rate of 150 cents for 100 pounds to 
move wool and nylon shirts from Anderson, S. C., to Memphis, Tenn. On March 
12, 1944, the rate was lowered to 110 cents; on May 4, to 90 cents; on June 13 to 
80 cents, and on July 30 to 75 cents. Thus, in just 13 months the rate was cut 
in half, while the commercial rate remained far greater than even the original 
rate quoted the Government. 

Those are just two examples, and I know you can get many more 
and I am sure during the hearings you are going to hear from many 
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groups such as the NIT League, National Chamber of Commerce, and 
National Farmers Cooperative which will bring out I am hopeful 
many more examples of that character. 

Mr. Harris. You heard me ask the question of the General Services 
Administration a moment ago. Is it not true that this procedure is 
contrary to the explanation we had this morning of what was a sound 
national transportation system ? 

Mr. Hammonp. I believe it was, sir. 

Mr. Harris. Do any members of the committee have any questions 
of these gentlemen? 

Mr. HinsHaw. I would like to have Mr. Hammond include that 
curious example he has on page 3, of a Government rate, which has 
nothing to do with the Federal Government. 

Mr. Hammonp. That is correct. The example there is a case of 
where the monopoly States on liquor monopoly are using, of course, 
section 22, and thus they have an unfair advantage over the open States 
which therefore disrupts the industry’s rate structure. 

I might add that when I had a small part to play in Montgomery 
County, Md., where we have the only monopoly county in the United 
States, that the county felt obligated to use section 22 quotations in 
order to better compete with other localities. 

Mr. Hrinsuaw. Do they obtain a section 22 quotation for shipments 
outside the county ? 

Mr. Hammonp. I don’t know about that. 

Mr. Harris. Thank you very much, Dr. Baker, and gentlemen. 

In view of the fact that some other people have been given this 
room at 4 o’clock for some special occasion, we will adjourn the com- 
mittee at this time. 

Tomorrow the House meets early. It is scheduled to meet at 10 
o’clock unless later on in the evening it is changed. 

That means, of course, we will not have an opportunity to continue 
the hearings tomorrow. 

On Tuesday of next week the full committee has an executive session. 
It means that we cannot meet Tuesday. So the committee will adjourn 
until Wednesday morning at 10 o’clock in our own committee room in 
the new building. Mr. James G. Lyne, chairman of the Federation 
for Railroad Progress, will be the first witness, 

The committee is adjourned. 

(Thereupon, at 4:05 p. m., the committee was recessed, to reconvene 
at 10 a.m. Wednesday, May 2, 1956.) 
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WEDNESDAY, MAY 2, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INSTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will please be in order. 

The Chair observes that our colleague, Mr. Horan, has been in the 
audience, and was going to make a statement and present a witness 
this morning from Spokane, Wash., Mr. Loren W. Markham. 

We have been advised by our colleague, Mr. Horan, that Mr. Mark- 
ham represents several groups out in the Northwest, and because of his 

osition with the United States Chamber of Commerce here, his time 
is, like the time of some of the rest of us, quite tight. 

Mr. Markham has a statement that he would like to make which will 
require only a few minutes. 


r. Markham, we will be glad to hear from you. 


STATEMENT OF LOREN W. MARKHAM, MANAGER, SPOKANE 
CHAMBER OF COMMERCE, SPOKANE, WASH. 


Mr. Marxuam. Thank you, Mr. Chairman. 

Mr. Harris. You are Mr. Loren Markham, general manager of the 
Spokane Chamber of Commerce ? 

Mr. Marxuam. That is right, sir. 

Mr. Harris. I understood you were here also in the capacity of 
meena ee other organizations. 

r. Markuam. That is right; the Intermountain Freight Associa- 
tion and the Utah Rate Association. I speak for them. I do not 
represent them. 

will make this statement very brief. 

I appreciate the opportunity of presenting this statement to the 
members of the House Interstate and Foreign Commerce Committee 
and to express Spokane’s and the intermountain area’s concern over 
certain revisions of the Interstate Commerce Act proposed by H. R. 
6141 and Senate bill 1920. The section of the bill with which the area 
I represent is particularly concerned is the one which amends the 
fourth section, the long-short haul clause of the act. 

For many years the Spokane Chamber of Commerce has worked 
for fair and equitable freight rates for the inland empire. From 
1900 to 1920 our major effort was directed at strengthening the fourth 
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section of the Interstate Commerce Act so that discrimination against 
interior points would be eliminated. Since 1920 our efforts have been 
dedicated to the protection of the strengthened fourth section. Since 
the entire intermountain area suffered from the same discrimination 
that penalized the inland empire, it was only natural that the business- 
men of Spokane, Salt Lake City, Reno, Boise, Helena, Cheyenne, 
Phoenix, and other cities should band together to form an area associa- 
tion. This was done in 1916, and the association was known as the 
Intermediate Rate Association. It was active from 1916 to 1940. 

Following the defeat of the Pettingill bill, which had proposed a 
major revision of the fourth section, it became inactive. It seemed at 
that time that the protective clauses of the fourth section of the Inter- 
state Commerce Act were safe from further attack. However, the 
organization was activated again in 1952 when an effort was made 
within the Transportation Association of America to press for legis- 
lation to amend the fourth section. Officers and directors again were 
elected for the association from the 11 Western States. Morris 
Rosenblatt of Salt Lake City was elected president, and I was elected 
secretary. (Incidentally, following a thorough discussion with the 
Transportation Association at that time, the Transportation Associa- 
tion of America decided against pressing for fourth section revision. ) 

I have been asked by the president of the Intermediate Rate Asso- 
ciation to appear before this committee on behalf of the association as 
well as on behalf of the Spokane Chamber of Commerce. 

Prior to 1918 discriminatory long-short haul practices were so 
prevalent that wholesalers and manufacturers of the intermountain 
area were heavily penalized. A classic example from those days 


was the freight rate on canned goods from the east coast to the moun- 
tain area. It was cheaper at that time to ship a car of canned goods 
from Boston to Seattle and back to Boston again than to ship the 
same car of canned goods from Boston to Granger, Wyo. This ship- 
ment I am referring to was by rail. Here are a few examples of rate 
discriminations that were prevalent as late as August 1915: 


Soap: 
New York area to Spokane 
New XOF QFeR 40 COOSE nine eiigncbdanembndedidpLunansaneébtas 
Cincinnati and Detroit to Spokane 
Cincinnati and Detroit to coast 
Chicago to Spokane 
Chicago to coast 
Chicory and coffee substitutes : 
New York area to Spokane 
EE re OE i rittdie dc wkieiincitiva cg ema 110 
Cincinnati and Detroit to Spokane 127 
Cincinnati: and Detroit: to: coasts... 2 Letina Se eee 110 
Chicago to Spokane 
OR TO lle lll ia eal 95 
Grape juice: 
New York area to Spokane 
New: York’ area) toy ciiaetoi.) ds. soc be a ei sineiitided 110 
Cincinnati and Detroit to Spokane 
Cincinnati and Detroit to coast 
Chicago to Spokane 
Chicago to coast 


You may reason that these examples I am citing are all miscel- 


laneous items that did not brook large in our economic life. I am 
citing them deliberately to show how widespread discrimination was; 





TRANSPORTATION POLICY 389 


and also the tremendous demands that would be made upon an 
organization that attempted to protect the area in the event the 
rails are freed from the present restraints of section 4. 

I would like to cite you one extreme example of rate discrimination 
which existed in 1907 and which is outlined in the Reno Chamber of 
Commerce’s statement to the Nevada Public Service Commission. 

In 1907 the carload rate on structural steel from Chicago to San 
Francisco was 75 cents per hundred pounds, and from Chicago to 
Reno was $1.34 per hundred pounds. At that time the differential 
between Reno and San Francisco was 100 percent of the local rate 
from San Francisco to Reno—59 cents per hundred pounds. That 
59-cent local rate also applied to points east of Reno as well. Conse- 
quently, the Reno jobbers could not meet competition from San Fran- 
cisco to points east of Reno, to say nothing of points between Reno 
and San Francisco, because of the very obvious discrimination. Some 
relief from the 100-percent differential to the intermountain area was 
secured prior to 1918. 

These adverse freight rates had an impact upon the growth and 
development of the entire mountain area. Prior to 1910 Spokane 
had made a substantial growth, primarily because of the exploitation 
of its agricultural, mining, and lumbering resources. The population 
attained at that time apparently was a maximum number that could 
be supported by a raw materials economy, since the population of the 
decade 1910-20 increased only slightly. Because of discriminatory 
long-short haul freight rates, and they were in effect at that time, 
commercial and industrial development were retarded. Protection 
was granted that area, however, by the March 15, 1918, decision of the 
Interstate Commerce Commission granting terminal rates to the 
intermountain territory and by the adoption of the reasonably com- 
pensatory amendment to the fourth section of the act in 1920. With 
this protection, the area again started to develop commercially and 
industrially, and the population of Spokane has grown from 104,430 
in 1920 to an estimated 186,000 today. 

The fourth section of the act as amended has been attacked on 
various occasions and, as I mentioned previously, a major effort was 
made to amend it by the Pettengill bill which was before Congress in 
1937 and 1938. This bill was defeated and equality of rates for the 
intermountain area was protected. It is interesting to note that the 
arguments that were advanced by proponents of the Pettengill bill 
are the same arguments that have been advanced by the present pro- 
ponents of revision. They are based upon the need of more flexibility 
in rate making by the rails so that they can escape aay and 
remain in private ownership. They were advanced in 1937 so that 
the carriers could meet waterborne competition or market competition. 
Today they are advanced so that the rails can meet motor-carrier 
competition. 

We do not believe that the arguments that the proponents of, re- 
vision have been advocating were valid in 1937, and we do not believe 
that they are valid today. We contend that the rails have ample 
flexibility in securing relief under section 4, in the relief clause of 
the act; that the general public and the national interest demand that 
the burden of proof be on the rails to support any reduction in long- 
haul rates, and that the present form of petitioning be retained. We 
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do not believe that the rails and aiepere have been seriously handi- 
capped because of the comparatively few negative decisions rendered 
by the ICC and the length of time required by the ICC to make its 
decisions. 

Neither do we believe that truck and barge competition throughout 
the Rocky Mountain West is sufficient to determine basic freight-rate 
structure. The rail carriers are still the dominant factors in determin- 
ing rates for the area. They, rather than the trucks, set the rates. 

I wish to call to your attention the loss of oe presently 
provided that would result from the enactment of the section 4 clause 
of H. R. 6141. The fourth section of the act presently provides 
that no common carrier shall charge more for a short-hitll than for 
a long-haul. It states: 


It shall be unlawful for any common carrier subject to this part or part III 
to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compensa- 
tion as a through rate than the aggregate of the intermediate rates subject to 
the provisions of this part or part III, but this shall not be construed as author- 
izing any common carrier within the terms of this part or part III to charge 
or receive as great compensation for a shorter as for a longer distance: Provided, 
That upon application to the Commission such common carrier may in special 
cases, after investigation, be authorized by the Commission to charge less for 
longer than for shorter distances for the transportation of passengers or prop- 
erty; and the Commission may from time to time prescribe the extent to which 
such designated common carrier may be relieved from the operation of this 
section, but in exercising the authority conferred upon it in this proviso the 
Commission shall not permit the establishment of any charge to or from the 
more distant point that is not reasonably compensatory for the service per- 
formed; and no such authorization shall be granted on account of merely 
potential water competition not actually in existence: And provided further, 
That tariffs proposing rates subject to the provisions of this paragraph may be 
filed when application is made to the Commission under the provisions hereof, 
and in the event such application is approved, the Commission shall permit such 
tariffs to become effective upon one day’s notice. 


H. R. 6141 proposes to amend section 4 as follows: 


(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, but this shall not be construed as 
authorizing any common carrier within the terms of this part of part III to 
charge or receive as great compensation for a shorter as for a longer distance: 
Provided, however, That such common carrier may charge less for longer than 
for shorter distances for the transportation of passengers or property if the 
eharge established to or from the more distant point (a) is necessary to meet 
actual competition of another carrier or carriers, and (b) is not less than a 
just and reasonable minimum charge. 


The proposed amendment eliminates the reasonably compensatory 
clause and also shifts the burden of proof from the carriers to the users. 
In the opinion of the residents of the intermountain area it does not 
provide adequate protection and would lead to discrimination prejudi- 
cial to interior points. 

Advocates of amendment contend that section 3 of the act provides 
adequate protection to shippers, industries, and regions. tt didn’t 
provide this protection in 1910 or 1917, and it will not provide it 
today. This is the section that reads: 
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It shall be unlawful for any common carrier subject to the provisions of this 
part to make, give, or cause any undue or unreasonable preference or advantage 
to any particular person, company, firm, corporation, association, locality, port, 
port district, gateway, transit point, region, etc. in any respect whatsoever; or 
to subject any particular person, company, firm, corporation, association, local- 
ity, port, port district, region, district, etc. or any particular description of 
traffic to any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever. 


We of the intermountain area ask what definition the Interstate 
Commerce Commission would put on the phrase “any undue or un- 
reasonable preference or advantage, or any undue or unreasonable 
prejudice or disadvantage,” in the event Congress amends section 4 
as proposed in H. R. 6141? 

The fallacy of dependence upon section 3 is well expressed by Mr. 
Lee J. Quasey, commerce counsel of the National Livestock Producers 
Association of Chicago, in his dissenting remarks to the repeal of 
section 4 on pages 126 and 127 of Sound Transportation for the Na- 
tional Welfare, the report by the policy administration board of the 
Transportation Association of America: 


I cannot agree with the proposal to repeal the long- and short-haul clause 
(sec. 4) of the Interstate Commerce Act. 

The fourth section, in its present form, gives the shippers a protection not 
afforded by other sections of the act. A lower rate to a more distant point 
than to an intermediate point via the same route is prima facie unjust, unrea- 
sonable, unduly preferential, and unjustly discriminatory. 

While Congress permitted the Commission to authorize departures from the 
long- and short-haul clause, it nevertheless placed the burden of justifying such 
departures on the carriers—a requirement to be met before the rates go into effect 
and not after, 

This is very important to the shippers, to the carriers, and to the public 
interest in general. 

If section 4 were repealed, the public interest would not be protected, as a 
practical matter, under the other sections of the act. 

There are large numbers of tariffs currently filed with the Commission by 
the many common carriers from day to day throughout the year. If the carriers 
were not required to justify the proposed rates, which were lower to a more 
distant point than to intermediate points, before they were allowed to go into 
effect, many such departures would go into effect unnoticed by numerous inter- 
ested shippers. This would be due to the great difficulty of the shipping 
public to find out about such proposals in time to request the Commission 
to suspend such rates. Once the rates became effective, they could only be 
brought in issue when attacked in a complaint to the Commission. The burden 
of proof in that event would be on the complaining shipper and not on the 
carrier that initiated the rates. 

I am in favor of eliminating any regulation that may be dispensed with 
so long as the public interest is not put in jeopardy, as I believe would be the 
case if the fourth section were repealed. 

The long- and short-haul clause has an extensive history and it gives a protec- 
tion that is not afforded under any of the other provisions of the Interstate Com- 
merce Act. It expresses a most primary principle of equality. It is fundamental 
in the determination of the just, reasonable, and nondiscriminatory rates. 
Therefore, it should not only be retained but extended to all types of common 
carriers. 

One of the most comprehensive and clear statements on the importance of 
the fourth section is contained in Railroad Commission of Nevada v. Southern 
Pacific Company (21 I. C. C. 329), where—at page 338—the Commission, in com- 
menting on the then new section 4, said in part: 

“This provision is not a distinct and separable part of the act; it is but 
one declaration or pronouncement as to what Congress regards as inimical to 
publie policy. Instead of allowing this kind of discrimination to remain in ob- 
scurity as others are, the law separates and distinguishes it by naming it. To 
charge more for the shorter haul over the same line shall be presumptive 








392 TRANSPORTATION POLICY 


evidence of unjust discrimination, and the burden is cast upon the carrier 
justifying a condition which is prima facie unlawful and unjust.” 


Mr. Quasey’s statement points out both the inconsistency of meas- 
uring a lesser rate for a longer haul by the yardstick of section 3— 
“that there shall be no undue or unreasonable preference or advan- 
tage, or that there shall be no undue or unreasonable prejudice or 
disadvantage,” and the need of the positive protection of section 4. 

We in the Intermountain area do not have traffic associations ade- 
quate to analyze, and contest thousands, or even hundreds, of discrim- 
LDA rates. If that figure startles you, recall the number of applica- 
tions for relief that are being filed now. Without the protection of 
section 4, it is inevitable that number would be expanded many times. 
Neither do our trade associations and small industries have counsel ade- 
quate to provide such protection. Our situation is well explained 
by Mr. C. O. Bergan, former manager of our Spokane Merchants’ 
Association, which handles freight rates and freight problems for its 
members. Mr. Bergan states: 


Under section 4 of the Interstate Commerce Act now in effect, it is specifically 
provided that a carrier, or carriers, must first file an application with the Inter- 
state Commerce Commission for relief from provisions of this section of the act, 
which application must then be investigated by the ICC to determine if such 
proposed relief does not result in violations of any other section of the Interstate 
Commerce Act, such as section 3 above explained. Customarily such applica- 
tions are set down for a public hearing, affording shippers or localities an 
opportunity to be heard prior to decision by the Commission. 

Contrast this with the conditions that would prevail, assuming section 4 was 
eliminated from the act. Carriers would then have a free hand to make any 
changes in the rates; i. e., establish a lower rate for the longer haul than for 
the shorter haul; and could put such rates into effect merely by making the 
necessary tariff publications on the usual 30-day statute notice, and such rates, 
in the absence of a suspension, would go into effect without any investigation or 
opportunity for a shipper or locality adversely affected to have a hearing. 

The contention may be made that provisions of section 15, paragraph 7, 
authorizing the ICC to suspend rates pending an investigation, would afford a 
remedy. This, it will be noticed by a reading of the law, is only a permissive 
authority of the Commission. Assuming such a rate, or group of rates, violative 
of section 4 were to be published and were not suspended by the ICC, the burden 
of proof would then rest on the shipper or the locality, and the discriminatory 
rate structure would continue during the period of investigation as the result 
of a formal complaint being lodged against the prejudicial rate structure. And, 
experience has shown that it takes from a year and a half to 2 years from the 
time a complaint is filed until a decision can be obtained. 

The foregoing clearly illustrates that the Intermountain country has a pro- 
tection under the existing law which would not be available in the event of an 
elimination of section 4. 


I urge you to give full consideration to the intense feeling, the 
sound arguments, and the strong support for section 4 of the ICC Act 
throughout the entire Intermountain area. You should be aware of 
the magnitude of this Intermountain area I am referring to. It ex- 
tends from the Mexican to the Canadian borders, for a distance of 80) 
miles east to west—a tremendous portion of the United States, whose 
development and ey influence greatly the welfare and pros- 
verity of our Nation. The area suffered under adverse long and short 
Paul rates until 1920. Our citizens learned firsthand the costly 
penalty of discriminatory freight rates. That experience cannot be 
readily forgotten. 

Discriminatory rates penalize the shippers, and unjustly to the costs 
to consumers, handicap operations of wholesalers and jobbers, and 
throttle new industrial development of an entire region. 
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We cannot believe it is the desire of Congress, or that it be in the 
national good, for our citizens to pay more for manufactured and 
processed commodities than is paid by citizens of other areas farther 
removed from the source of supply, when the commodities are moved 
all-rail; or, for our wholesalers and jobbers to be penalized in compet- 
ing in natural market areas, because of discriminatory long-haul 
freight rates ; or, for our growers and shippers to be subjected to higher 
rates on the outward movement of their commodities, to offset de- 
creased revenues by the carriers, resulting from a reduction in other 
rates to terminal markets; or, for the hobbling of our present and 
future industrial development, by established industrial competition 
given an unnatural advantage of discriminatory freight rates. 

On behalf of the entire Intermountain area, I respectfully petition 
Congress to continue the fourth section of the Interstate Commerce 
Commission Act as it is presently written. 

I may say that the Spokane Chamber of Commerce from 1900 to 
1920 fought the short- and long-haul battle and did its best to get the 
strengthening amendments in section 4. Since that time it has always 
fought vigorously to retain the protective clauses of section 4. 

In connection with that, it was very active in the Intermountain 
Rate Association, an association of the Rocky Mountain area, includ- 
ing most of the Rocky Mountain States. At that time my predecessor, 
Mr. James Fort, was the secretary of that association. They fought 
the Pettengill battle of 1937 and 1938, and when that bill was defeated 
they thought the fourth section was safe. So, about 1940, the Inter- 
mountain Rate Association was put on the shelf. 

In 1952, when this Transportation Association of America picked 
up the recommendations, or started to pick up the recommendations 
in the reverse of section 4, and the transportation committee of the 
United States Chamber of Commerce did the same thing, we re- 
organized the Intermountain Rate Association, and at that time we 
took our position back before those two associations and they referred 
it back to their own committees; that is, the matter of the revision of 
section 4, and we have heard nothing of it of great consequence until 
the recommendation came out this last year. 

Now, my statement is simply this, that we in Spokane, at least the 
Spokane Chamber of Commerce believe that the threat of any revision 
of the fourth section is as great and the repercussions would be as 
great as it was in that decade from 1910 to 1920, and we are extremely 
concerned. We are very hopeful that no revision will be made of 
section 4 of the act. 

Mr. Harris. With reference to the long- and short-haul provision— 
you are speaking with reference to that? 

Mr. Marxuam. I am authorized to speak for the Intermountain 
Association and the towns they represent to the same effect. 

Mr. Harris. Thank you very much, Mr. Markham. 

Mr. Markxuam. I appreciate the opportunity, sir. 

Mr. Harris. I appreciate your bringing to our attention the back- 

ound of this thing. As to this postion, I do not believe I have had 
that called to my attention heretofore. In fact, the Pettengill bill 
referred to is new to me. I did not know about that fight at that 
time. For that reason, I am glad to have had this background of the 
situation. 
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Mr. Dolliver? 

Mr. Dotutver. Mr. Markham, in going back over the history of 
this long- and short-haul provision, do you feel that affords a sub- 
stantial degree of protection to cities such as Spokane with respect 
to freight rates? 

Mr. Marxuam. Very definitely. It has afforded a great deal of pro- 
tection. The reasonably compensatory clause was one of the factors 
and, of course, the fact, as it is now, that the railroads have to petition 
the Interstate Commerce Commission and get permission before any 
rate relief under the section is effective is a very important thing. 
Anything that would remove that would put the users and shippers in 
the Intermountain areas in a prejudiced position in our opinion. 

Mr. Dottiver. You state it as a fact that actually there 1s no very 
great degree of competition between the railroads and other forms 
of transportation for freight in your area. Is that true? 

Mr. Marxuam. That is true. The rate structure is still established 
by the rail rates. They are the dominant factors in setting the rates. 
We have some truck competition, but the truck competition does not 
set the rates. In our area it is the rail carriers. It is the rail carriers 
that set the freight structure in our area. It is not the truck carriers 
that set the rates. 

Mr. Dotiiver. In your opinion, would the repeal of the long- and 
short-haul clause have a bad effect upon communities such as Spokane, 
and other communities in the Intermountain areas? 

Mr. Marxuam. We feel it would. We feel that the discrimination 
would be really such as it was prior to 1920 when our wholesalers in 
Spokane said—and we are a large wholesale area—that they could 
not sell west of us, beyond the city limits. 

In my statement, I cite several examples of that. 

Mr. Dotuiver. I think that is all, Mr. Markham. 

Mr. Harris. Mr, Hale. 

Mr. Hate. I have no questions. 

Mr. Harris. Mr. Markham, your opposition is to the proposal of 
the Department of Commerce, that is, the Cabinet committee’s report 
on the transport policy, as with reference to section 4. 

Mr. Marxuam. Yes, sir. 

Mr. Harris. You do not undertake to review the proposal of the 
Interstate Commerce Commission ? 

Mr. Marxuam. I am not an authority on rates, and I do not feel 
competent to discuss the other sections. 

Mr. Harris. I mean on this particular section. 

Mr. MarxuaAm. Yes, we are very concerned that the proposal itself 
will do the damages we fear on this particular section. 

Mr. Harris. Now, you are talking about two proposals now. I 
asked first about the proposals as represented by the Cabinet. com- 
mittee report. Now the Interstate Commerce Commission gives us a 
report on the entire proposed legislation in which it discusses this 
particular problem. As I understand, it opposes the approach as 
outlined and recommended in the Cabinet committee’s report, but it 
does recommend a different approach. 

Mr. Marxuam. House bill 6141, as I understand it, encompasses 
the Cabinet committee’s report. 

Mr. Harris. That is right. 
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Mr. Markxnam. And that is the one we are opposed to. I am not 
too familiar with the Interstate Commerce Commission’s recommenda- 
tions. I have not studied them. 

Mr. Harris. Well, the Interstate Commerce Commission in its re- 
port indicates its partiality to circuitous routes only. 

Mr. Marknam. Yes, sir. 

Mr. Harris. And not to direct routes. 

Mr. Markuam. That is right. 

Mr. Harris. I think that is the approach it takes. 

Mr. Marxnam. I am answering this personally. As to circuitous 
routing, if we could find language that would establish circuitous rout- 
ing without doing damage to the principles, I believe we would go 
along with it. 

As I said, I have not studied the Interstate Commerce Commission’s 
recommendations well enough to know that the wording could do 
that. 

Mr. Harris. Thank you very much. I personally appreciate your 
statement here, and your interest in this. I am glad to have your state- 
ment and I know that Congressman Walter Horan is very much in- 
terested in the problems out there. 

Mr. Marxuam. Thank you very much. I appreciate this oppor- 
tunity. 

Mr. Harris. Thank you. 


STATEMENT OF JAMES G. LYNE, CHAIRMAN, FEDERATION FOR 
RAILWAY PROGRESS, WASHINGTON, D. C. 


Mr. Harris. We are glad to have with us Mr. James G. Lyne, 
chairman of the Federation for Railway Progress. 

Mr. Lyne. Mr. Chairman, my name is James G. Lyne. By voca- 
tion I am editor of Railway Age, a weekly magazine, and I am also 
president of the Simmons-Boardman Publishing Corp. I am also 
chairman of the Federation for Railway Progress. It is in behalf of 
this latter organization that I appear before your committee. I hold 
the academic degrees of bachelor of arts and doctor of philosophy— 
both degrees having been earned in the field of economics, with special 
emphasis on transportation. I have been a student of, and writer on, 
transportation problems for the past 35 years. 

The Federation for Railway Progress has approximately 25,000 
members—individual and corporate. Our corporate members repre- 
sent a wide variety of businesses—banks and other financial institu- 
tions, concerns which sell their products to the railroads, companies 
which depend on the railroads for transportation, and so on. There 
are no railroad companies which are members, however—although a 
great many individual railroad officers and employees are affiliated 
with us. There are no railroad officers on the executive council, 
which is the governing body of our federation. 

We are friendly to the railroads and, of course, are advocates of 
conditions in transportation which will enable the railroad industry 
to compete for that part of the Nation’s traffic which railroads are 
economically best adapted to handle. We are, at the same time, 
not unfriendly to any other form of transportation. We recog- 
nize the superiority of other types of transportation for some traffice— 
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and we believe that these other agencies of transportation should have 
the same freedom in competing for such traffic that we would favor 
for the railroads, in competing for that part for which they are best 
adapted. 

It follows, then, that we favor in principle the main recommenda- 
tions of the so-called Cabinet committee report on transportation 
policy—and the proposed legislation now being considered by your 
committee of the Congress—designed to give effect to the recommenda- 
tions of the Cabinet committee report. We particularly commend 
to the favorable attention of your committee the proposed legislation 
designed to allow greater freedom in ratemaking to the regulated 
eommon carriers. 

If carriers of any kind can afford to offer a lower price for their 
service than a competing type of transportation can make—then the 
carrier that can offer the public that kind of a bargain should be per- 
mitted to do so. Otherwise the public is going to have to pay more 
for its transportation service than there is any good reason for its 
paying. If the trucks are not going to be able to compete with the 
railroads when truck costs are lower than railroads’ costs, and vice 
versa, then where is the incentive for either the railroads or the truck 
operators to try to improve their efliciency and decrease their costs? 
If some form of transportation is to be protected by the regulators’ 
not allowing its competitors to underprice it, then the transportation 
industry is bound to become stagnant. If this kind of regulation had 
prevailed 125 years ago, when the railroads first appeared on the 
scene, then the railroads at that time would have been required to 
hold their freight charges to the level of costs of the Conestoga wagon 
which, as I recall, was about 20 cents per ton per mile. 

We could never have had any railroad development to amount to 
anything if this kind of protection had then been extended to high- 
cost producers of transportation. We could never have developed 
any barge transportation or truck transportation either on that basis. 
And the industrial and agricultural development of the country would 
have been greatly slowed down and perhaps stifled entirely, if this 
policy of what is known as “holding an umbrella over the high-cost 
producer” had been adopted at that time. 

It has been stated on several occasions by persons opposed to the 
legislation being considered by your committee that allowing greater 
freedom to common carriers in reducing their rates in competitive 
situations would be a return to what is called the law of the jungle. 
In this connection, I would call your attention to a statement made by 
Commissioner Richard F. Mitchell of the Interstate Commerce Com- 
mission in an address in June 1955, at Atlantic City, N. J. Commis- 
sioner Mitchell said that the Interstate Commerce Commission regu- 
lates only one-fourth of the trucks on the highways and only about 
10 percent of the water carriers on the waterways. 

In other words, according to Commissioner Mitchell, 75 percent 
of the trucks and 90 percent of the water carriers are, right now, free 
to make any rates they feel like making. All the legislation now be- 
fore you would do would be to give the 25 percent of the trucks, the 
10 percent of the water carriers, and the railroads some small degree 
of the freedom in pricing their product that their competitors already 
enjoy. 
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In other words if freedom from rate regulation constitutes the “law 
of the jungle” then 75 percent of the truck operators and 90 percent 
of the waterway ernest are already living under that kind of a law. 
These unregulated carriers can do anything they want to do price- 
wise to compete against the 10 percent of the waterway operators and 
25 percent of the truck operators and 100 percent of the railroads that 
are regulated—but these regulated common carriers (by rail, water- 
way, and highway) are not permitted to retaliate pricewise, except to 
the degree that they can persuade the Interstate Commerce Commission 
to let them do so, 

We have a “law of the jungle” in transportation today—with the 
slight exception that 10 percent of the tigers and 25 percent of the 
lions and 100 percent of the elephants have been muzzled and 
shackled. If we believe in the merit of the principle of the survival 
of the fittest—then we had better take these shackles and muzzles off 
of the relatively small proportion of the total jungle population which 
is thus handicapped, and give them a chance to defend themselves. 

There might be some who would say that we should regulate all 
transportation; that is, the 90 percent of waterway operators and the 
75 percent of truck operators not now regulated. There is, however, 
no disposition on the part of the American people that I have been able 
to detect which would support a proposal to put every barge and every 
truck under regulation. And how can you regulate the charges of a 
truck or barge operated by a business concern hauling its own prod- 
ucts? The extension of complete regulation to all agencies of trans- 
portation appears to be completely impracticable and unnecessary. 
The alternative would appear to be—not by any means the elimina- 
tion of all regulation of the common carriers—but enough loosening of 
the regulatory shackles from these carriers to enable them to defend 
themselves better than they now can do from their unregulated rivals. 

The problem we face of organizing our transportation in such a 
manner as to give the public the advantage of lowest possible costs is 
not peculiar to the United States. Practically the same problem has 
arisen in every economically well developed country where alternative 
methods of transportation are available. 

In such countries, for example, as Britain and France, the railways 
had, up until 20 or 30 years ago, a monopoly, practically speaking, of 
transportation for all but very short distances. Under these condi- 
tions, the railways acted similarly to the railways in this country, 
under parallel conditions. That is, the railways elassified freight, 
generally speaking, in accordance with its value. For example, plumb- 
ing fixtures made of copper would be charged a higher rate per pound 
than similar plumbing fixtures made of cast iron—even though the 
cost of transportation of the fixtures was identical, for either copper 
or iron. 

There is nothing unrighteous about this kind of discriminatory 
charging. Even if you charge the high-valued traffic a relatively high 
rate and the low-valued traffic a peeaee low rate, the cost of 
transportation in ratio to selling price will still probably be less 





for the high-valued merchandise than for that of lower value. The 
only trouble about this kind of pricing—low rates for the low-valued 
articles and higher rates for the higher-valued—is that it won’t work 
when you have competition. Because nobody is going to pay a rail- 
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road ten cents per ton mile to haul his freight, if he can haul it him- 
self in his own trucks for 5 cents per ton per mile. 

So in Britain and France. as well as in the United States, the rail- 
ways have been losing freight to the trucks—even where the actual 
cost of providing the transportation might be considerably lower by 
rail than by truck. In both Britain and France the railways are 
government owned and the government administrations which run 
the railways have been very unhappy at seeing freight desert the 
railways for the highways—and so they have succeeded in getting 
the government to quit regulating the railways so severely. 

In Britain, for example, a law was enacted in 1953 which almost 
completely exempts the railways from rate regulation—except as to 
their maximum rates. When it comes to reducing rates in order to 
be competitive, the railways can go just as low as they want to. The 
British railways do not even have to make public the actual rates 
they charge. They are permitted by law to charge 1 shipper 1 rate 
and another shipper a different rate, even if the actual cost of handling 
the 2 shipments is identical. Thus, the railways of Britain have prac- 
tically as much freedom in competing with other forms of transpor- 
tation as these other forms of transportation have in competing with 
the railways. 

There certainly no longer exists in Britain (indeed, if it ever did) 
a situation such as we have here where rival forms of transportation 
can appeal to a regulatory agency to require the railways to charge 
a higher rate than they want to charge—merely for the purpose of 
allowing these higher cost rivals to continue to take traffic which the 
railways can handle more economically. 

The situation in Britain as regards the problem of competition be- 
tween the railways and other forms of transport, and how Britain 
is moving to solve this problem in the interest of the public, has been 
well set forth in three articles by Dean Gilbert Walker of the Univer- 
sity of Birmingham. One of these articles appeared in the March, 
1953, issue of the Oxford University Economic Papers. This article 
was subsequently reprinted in the February 1954, issue of the ICC 
Practicioners Journal. Another of Dean Walker’s informative arti- 
cles was published in the British Transport Review for April 1954. 
Still a third article from his pen appeared in the Journal of the 
Institute of Transport for July 1955. 

The thought and action of the British in dealing with this problem, 
so similar to our own, should certainly have some value to your com- 
mittee. If you are interested, the committee’s staff could undoubtedly 
obtain copies of these articles and incorporate pertinent parts of them 
in the record, for the information of committee members. 

In France, the solution to this problem has followed the same general 
pattern as in Britain. That is to say, the railways have been given 
very great freedom in their pricing in order to meet the competition of 
rival forms of transportation which are not regulated. The French 
railways, for example, make specially low rates on traffic offered to 
them in trainload quantities. They will grant rate reductions to 
shippers who will contract to ship a certain agreed percentage—even 
100 percent—of their shipments by rail. This form of “agreed charge” 
is also in operation in Britain and in Canada. 

The competitive transportation situation in France, and how that 
country is proceeding to solve this problem, is very clearly set forth 
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in a recent book, in French, the title of which in translation is “The 
Financial Situation of the French Railways and Coordination of 
Transportation.” The author is Prof. Paul Coulbois of the law 
faculty of the University of Strasbourg. Pertinent passages from this 
book, if translated and included in the record, would undoubtedly be 
most informative to members of your committee. 

Professor Coulbois makes the point that when railways charge more 
than their competitors for transportaton that the railways oni really 
perform more economically, the result is that the nation wastes its 
resources. Similarly, if the railways charge rates below their costs for 
transportation that other agencies could provide more economically, 
once again the country as a whole is the loser. 

Professor Coulbois urges that this problem not be treated as a con- 
flict of special interests, and settled in accordance with the comparative 
political effectiveness of these various interests. He says that political 
activity which arrays truck or barge people against the railways and 
‘ vice versa—treating them as irreconcilable enemies of each other—is 
contrary to the facts. He insists that economic considerations alone 
can provide the true answer to this problem. It is not a political or 
technological problem but an economic problem, and if it is treated 
as such, a correct answer in the national interest can be found. 

Gentlemen of the committee, may I call your attention to the fact 
that in Britain and France, the railways have, after most thorough 
(liscussion and study, been accorded far greater freedom in their pric- 
ing than that which is proposed in the legislation which your eom- 
mittee has under consideration ? 

The legislation before you does not provide for more than a small 
fraction of the degree of freedom that the Governments of Britain 


and France have given to their railways in order to permit them to 
meet successfully the competition of unregulated carriers by highway 
and barge. Therefore, if the proposed legislation before you errs, it 
certainly errs on the side of undue conservatism. 

Here in this country we are proud of our adherence to the pemcipies 


of free enterprise—yet our privately owned railways are held rigidly 
in a straitjacket of severe and detailed regulation from which the 
socialized railways of Britain and France have been largely freed. 
Just how much punishment can our privately owned railways continue 
to take and still keep their heads above water? 

In the field of urban transit in our own country, socialization has 
largely taken over in replacement of private ownership. This change 
did not occur because anybody particularly wanted to substitute 
socialism for private enterprise—nor did the change come about 
because private enterprise fell down on the job. The change came, 
instead Tectia the transit lines were overregulated and overtaxed, 
while they had to compete with transportation facilities which con- 
sumed tax money instead of yielding tax returns. 

With the St. Lawrence seaway, with all our toll-free inland water- 
ways, with our colossal expenditures on tax-exempt highway improve- 
ments, I suggest that our self-supporting and taxpaying railroads are 
going to be in for a very tough time if—on top of all these new handi- 
caps—you are going to keep on subjecting them to the same degree of 
detailed regulation that grew up around them when they had no 
competition. Unless you relax these bonds a little, you are likely to 
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see a development occur on the railroads such as that which has 
already occurred in urban transit. 

Our railways have sufficient economic strength to maintain their 
vigor despite a considerable number of handicaps, but there is always 
a limit to human endurance. I suggest that the common carriers, and 
especially the common carriers by rail, have just about reached that 
limit, and unless you give the railways of this country at least some 
small fraction of the liberty that Britain and France have found 
necessary for the health of their railways, then the consequences are 
likely to be very unpleasant for everybody. 

The truck operators and the waterways carriers may feel now that 
it is to their advantage to have the railways so regulated that they 
cannot compete effectively. But if the railroads were to become Gov- 
ernment owned and tax exempt, with the resources of the public treas- 
ury at their disposal, they would then offer competition for rival 
agencies of transportation that these agencies would probably consider 
rather disadvantageous. 

Therefore, such measure of relaxation in railway regulation as 
will enable the railways to make a bid for traffic they can handle more 
economically than any other transportation agency is in the interest 
of everybody—including the transportation agencies deriving a 
fancied and temporary advantage from the status quo. The laws of 
economics are inexorable. They may no more be defied with impunity 
than the law of gravity. If you waste your resources by doing your 
work the most costly way instead of the less costly way, then you will 
be poorer for so doing. That is the law of economics which this 
committee is being asked to observe in dealing with transportation. 

Gentlemen, I thank you for your patience. 

Mr. Harris. Thank you very much. I believe that completes your 
statement, Mr. Lyne? 

Mr. Lyne. It does, Mr. Chairman. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynt. Mr. Lyne, on page 3 of your statement.you make the 
statement that Commissioner Mitchell said— 

75 percent of the trucks and 90 percent of the water carriers are, right now, free 
te make any rates they feel like making. 

I think you clarified that a little further on, but I want to see if my 
understanding of that clarification is correct. I think that is the 
private carriers, not even contract or public carriers, Is that correct? 

Mr. Lyne. I would assume, sir, that they would be the private 
carriers and the exempt carriers. As you know, there are a good many 
categories of for-hire carriers included under that term. 

Mr. Fiynr. Yes. 

Mr. Lyne. He, however, did not specify in his statement which. I 
checked just yesterday and found that one-fourth of the trucks on 
the highways and 10 percent of the water carriers on the waterways 
were regulated. The rest were unregulated and my saying that 15 

ercent of the trucks and 90 percent of the water carriers are unregu- 
ated is just the complement of that statement. 

Mr. Ftynt. Another thing, I notice your comparison of the rates 
and the differences between the regulated railroads of this country 
and the freight regulation of the nationalized and socialized railways 
of Britain and France. 
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Mr. Lyne. Yes, sir. 

Mr. Fiynr. Do you for one minute contend that the transportation 
system of this country would be improved by reduction of existing 
American standards to the standards that apparently prevail and are 
maintained in both England and France under the condition of their 
railroads? 

Mr. Lyne. By no means, sir. 

The point that I was making was simply that apparently if a 
railway system is under direct Government ownership, it has a few 
more friends in lots of places than it does if it is a privately owned 
varrier. There are people that are interested. The taxpayers have 
an immediate interest, they can see, in such an operation, and if the 
officers of such an operation can say, “Well, we would not have such 
a big deficit, if you made it a little easier for us to compete.” Why, 
it is quite easy for the taxpaying public to understand that, and 
things of that kind, where it is not quite so easy for them to see it 
in the case of a privately owned carrier. 

Mr. Friyntr. By the same token, is it not possible and well within 
the realm of possibility, that if this freedom from regulation, to which 
you refer, were carried to its possible logical conclusion, that it might 
have just the opposite effect that I know that all of us want, and 
that is, it might mean the eventual nationalization of all transporta- 
tion in this country. 

Mr. Lyne. Well, sir, I have not come here to advocate the complete 
freedom from regulation which obtains in either England or France. 

I think that the modest recommendations in this direction contained 
in the Cabinet Committee’s report, which are seeking to be imple- 
mented in the legislation before you, is certainly about as far as anyone 
is proposing that we go in this country at this time. 

I, however, believe that experience would tend to indicate that 
now that we have so much competition in transportation that an at- 
tempt to regulate transportation to the degree that we did 20 years 
or so ago, is more likely to cause trouble than great freedom from 
regulation. 

Mr. Fiynt. I would like to, if I might, ask your thoughts on this 
question: What effect will the adoption of the recommendations con- 
tained in the Cabinet Committee report have upon the possible return 
to the old discriminatory features with relation to areas and sections, 
that one time prevailed to the dismay of a great many of us? 

Mr. Lyne. Sir, I do not think that under competition, real freedom 
of competition, that you have much of an opportunity to practice dis- 
crimination, because discrimination usually means that you charge 
one fellow too much and another fellow too little. Now, if any form 
of transportation tries to charge one customer too much, then his com- 
petitors come in there and prevent him from doing so, and obviously 
if he cannot charge some competitors too much he is not going to 
have the funds with which to allow him to charge another too little. 

Now, if you will pardon me, sir, I do not think it is discrimination 
for one competitor to meet a condition that he finds in competition 
with other people. Certainly I would not favor any arbitrary dis- 
crimination against anyone. 

Mr. Harris. Mr. Hinshaw. 





402 TRANSPORTATION POLICY 


Mr. Hinsuaw. Mr. Chairman, I am very much interested in the 
statement on page 4 of your prepared statement, in which you state, 
four lines from the bottom : 

That is, the railways classified freight, generally speaking, in accordance with 
its value. 

And you go on and give certain examples. The railways, then, started 
this business of classifying freight ; is that correct ¢ 

Mr. Lyne. I do not know whether the railway started doing it, 
whether the shippers started doing it, or whether the regulators 
started doing it; but it is a well-known fact that the railroad rate 
structure over a period of years developed that characteristic. 

Mr. Hinsuaw. When you said that the railroads classified 
freight 

Mr. Lyne. That is right. Just what particular individual started 
it, I do not know, sir. 

Mr. Hinsuaw. And then you go on to say in the next paragraph, 
about the fifth line down: 

The only trouble about this kind of pricing—low rates for the low-valued 
articles and higher rates for the higher valued—is that it won’t work when you 
have competition. 

I just wondered if that did not have something to do with bringing 
on the competition. 

Mr. Lyne. I would not be at all surprised, sir. You have a rate 
structure that is justifiable, you might say, from an ethical standpoint. 
In other words, this man can afford to pay more, therefore you charge 
him more; and this one can afford to pay less, therefore you charge 
him less. And you have a rate structure like that, that under. condi- 
tions where you have only one form of transportation, a rate like that 
probably causes less damage and does more good than any other kind 
of rate; but you cannot maintain that situation under conditions of 
competition. 

Let me say, for instance, suppose you have a very high valued com- 
modity—silk, or something of that sort. Well, you could have a very, 
very high rate on silk without in any way affecting the market price 
of the commodity, when you were selling that article to the public. 
So, the tendency would be under conditions of ratemaking, when there 
is no competition, to charge a substantial rate to the shipper of silk 
products. You would not hurt him. You would not hurt his cus- 
tomer. He would hardly feel it at all. 

However, this fellow’s total freight bill might be $100,000 a year, 
and even though he could afford it, if he could provide his own trans- 
portation for half of that, and even though the money might not be 
necessary to him, this saving might not be necessary to him at all, he 
can provide it, and he is not going to go out and pay you $100,000 for 
something he can do himself for $50,000. 

Mr. Hinsuaw. I gather from your description of the language in 
that paragraph that you feel that the rates were properly established 
eae competition, may we say, on the basis of what the traffic would 

ear. 

Mr. Lyne. Well, I would prefer—it would be quite a job here with- 
out taking too much of your time to try to defend the whole basis of 
that form of ratemaking, but the fact of the matter is that this type of 
ratemaking was generally recognized not only in the United States, 
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but in other countries of the world as basic and in the public interest. 
It was not just something that the railways evolved, but shippers 
seemed to be inclined to go along with it—the public authorities. It 
was thoroughly discussed by philosophers and economists and people 
of that kind back in those days when it obtained, and it became pretty 
eng accepted. 

Mr. Hinsuaw. Well, I have never consented to it personally, because 
I never could see why one should pay three times as much for moving 
a carload of household goods across the United States as you do for a 
carload of sand of the same weight. I have felt that I was moving a 
carload of 20,000 pounds, and if I happened to shortweight the thing 
by putting only 15,000 pounds in the car, that was benefiting the car- 
riers, but that 1 was entitled to the same rate. 

Mr. Lyne. I would say, sir, that the more competition we have in 
transporation, the greater 

Mr. Hinsuaw. I am talking about rates now. 

Mr. Lyne. Yes. The more likely we are to get the type of rates, 
sir, that you advocate, because that is the kind of rate you get when 
you have got competition. 

Mr. HinsHAw. Well, then, you admit that competition is a pretty 
good thing, do you not? 

Mr. Lyne. I certainly do, sir. 

Mr. Hinsuaw. That is what the trucks are giving the railroads 
right now. 

Mr. Lyne. That is right; and I think it would be a very nice thing 
if the railroads were allowed to give them some competition. 

Mr. Hinsuaw. On an unregulated basis? 

Mr. Lyne. Under not a completely unregulated basis; no, sir; but 
on a basis with considerable more freedom than we have got now. 

Mr. Hinsuaw. I would say that there would be a lot of railroads 
and a lot of truckers go out of business, do you not think so? 

Mr. Lyne. I do not think so. 

Mr. Hinsuaw. You do not? 

Mr. Lyne. No, sir. 

Mr. Hinsuaw. An awful lot of railroad stockholders lost their 
ownership to the bondholders during the period when they were 
unregulated. It seemed to me that there were reorganizations in 
railroads every few years. 

Mr. Lyne. Well, the worst period of railroad financial disaster, 
however, came when we had both an economic depression and com- 
petition, namely, during the period of the 1930's. 

Mr. Hinsuaw. I think this contribution is very interesting, but 
personally I can’t see, as does my friend Mr. Flynt, that the experience 
in Britain and France has aeehine to do with it. They have neither 
the highway system nor the railway system that we have. I can very 
well remember these little cars on wheels in France, hardly a United 
States truckload. 

Mr. Lyne. That is right. However, the tendency in both countries 
is toward larger cars and larger trainloads, the same as it is here, 
but they have a long way to go before they reach anything like what 
we have in this country. 

Mr. Hinsuaw. I have long been interested in the point that the rail- 
roads have private rights-of-way, and they might very well operate 
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the rights-of-way for the use of the public. Maybe I am wrong 
about that. They would make very nice highway Sade, Maybe we 
had better take the rails up, as has been done with streetcars, and run 
trucks on those railroads. 

Mr. Lyne. I admit, sir, that there are a few places where that has 
been done. However, it is not a fact that the railway is an uneco- 
nomical form of transportation in most cases. 

Consequently, when there is any volume of traffic it would not 
be a step in the direction of progress to take up the rails and put down 
a highway in its place. Furthermore, if the railways would start 
in to the turnpike business, they would be up against the fact that 
they would be competing with tax-free facilities that are being pro- 
vided even by turnpike authorities. The turnpikes that are being 
built are mostly financed like private property, but with the two 
exceptions: They pay no property tax, and the securities that they 
issue are tax exempt. It would be-rather hard for a private company 
to compete against that kind of setup, I should think. 

I migh add, Mr. Hinshaw, if I may, that the question you raise 
about cost and ratemaking from the theoretical standpoint is an 
extremely interesting one to me. 

Mr. HrnsHaw. It seems to me just offhand that if the railroad 
vehicle and the railroad puller, that is to say, the freight car and the 
engine, are the most economical with which to transport freight, and 
since they have their own private right-of-way on which to travel, if 
they don’t have the right-of-way crowded with vehicles and pullers, 
they ought to in order to cut the cost. 

Mr. Harris. Can you be back with us this afternoon ? 

Mr. Lyne. I could; yes, sir. I would like to finish today, however, 
if I may. 

Mr. Harris. You will have that opportunity. 

The committee will adjourn until 2:15. Senator Barkley’s funeral 
is getting under way. The Senator was not only a Member of the 
House for 14 years, I believe, but was a member of this committee for 
a good many years. Out of deep respect and in honor of his memory, 
the committee will adjourn until 2:15 this afternoon. 

(Whereupon, at 11:05 a. m., the committee was recessed, to recon- 
vene at 2:15 p, m. the same day.) 


AFTERNOON SESSION 


Mr. Harris. The committee will come to order. 

When the committee recessed at 11 o’clock Mr. Lyne had concluded 
his statement but he had not concluded answers to questions. 

Mr. Dolliver, you have no questions? 

Mr. Hale? 

Mr. Hate. I want to ask Mr. Lyne some questions. 

In the first place, Mr. Lyne, the point you make on page 9 of your 
statement is that if the railroads got into such bad shape that the 
Government had to take them over, it would be a development which 
probably would not be very acceptable to the trucking people. Is 
that your point? 
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STATEMENT OF JAMES G. LYNE, CHAIRMAN, FEDERATION FOR 
RAILWAY PROGRESS—Resumed 


Mr. Lyne. Yes, sir. I think, sir, that the treatment of transporta- 
tion accorded by the Governments of such countries as Britain and 
France where the railways have been taken over by the Government, 
indicates on the part of governments in such instances an inclination to 
be somewhat more favorably inclined toward the railway point of 
view. 

Mr. Hae. You are in favor of this legislation, H. R. 6141? 

Mr. Lyne. In general principles, yes, sir. I have not tried to go 
down into every detail of the proposed bill, but the general philosophy 
of the report of the Cabinet Committee, yes, sir. 

Mr. Hate. Back in World War I, I had occasion to do quite a little 
work on the affairs of the French railways. It was a good while ago 
and my memory may fail me, but my recollection is that in those 
days when the roads were, with one exception, Government-owned 
and they had very little truck competition, they still did very badly 
from the standpoint of profits. Am I correct in that recollection ¢ 

Mr. Lyne. That is right. I can’t set myself up as an expert on 
the French railways or the railways—— 

Mr. Hatz. I knew quite a bit about them at one time. 

Mr. Lyne. The fact of the matter is that there was a good deal of 
Government participation in the financing and operation of the rail- 
ways of France going back many years. Their history has not been 
one of great prosperity. 

Mr. Hate. Why did they not do better? I am rather puzzled 
about that. 

Mr. Lyne. It would be too easy to give an answer and blame it all 
on the Government. I shall not do so. I suspect that the degree of 
governmental interference that they had may have had something 
to do with their lack of prosperity. Across the channel in 
England 

Mr. Hate. PLM at that time was privately owned. 

Mr. Lyne. The government has acquired them all now, sir. They 
are all operated ie one central administration. 

Mr. Harz. Iam pretty sure I am correct in saying that they were all 
Government-owned in 1918 except the PLM. 

Mr. Lyne. There was certainly a large degree of Government par- 
ticipation in most of them even at that date. 

Mr. Hae. Even today the trucking industries in France and Britain 
are not as strong as they are in this country, isn’t that correct? 

Mr. Lyne. I suspect that in England their participation in total 
freight traffic is somewhat higher than it is in this country. 

r. Hate. Participation is higher? 

Mr. Lyne. Trucking, yes. I mean the proportion of the total 
freight traffic that they handle I believe is somewhat higher than the 
proportion of total traffic in this country. 

r, Hate. That surprises me. I would have thought it was much 
lower. 

Mr. Lyne. No, sir. 

Mr. Hate. Could you get me some figures on that? I would be 
interested to have them. 








406 TRANSPORTATION POLICY 


Mr. Lyne. Yes, sir; I can get you some figures on that, and I will 
be very happy to doso. Would you care to have them, Mr. Chairman, 
or should I send them directly to Mr. Hale? 

Mr. Harris. I should think if Mr. Hale would like them to go into 
the record you could send them to the committee. 

Mr. Lyne. Allright,sir. I will do that. 

Mr. Hate. I sometimes wonder how in a country like Britain, which 
is so populous and so compact, the railroads can run at all. 

Mr. Lyne. Thatisright. They havea difficult time of it. 

Mr. Hate. Not long ago my attention was called to the fact that 
they have a law in Cuba which says that you cannot move sugar for 
more than I think it is something like 10 or 15 miles by truck, that you 
have to put it on the state railway. That is a neat little law for the 
railroads. 

Mr. Lyne. I personally would not favor it. I would rather see a 
greater degree of freedom of competition rather than have arbitrary 
restrictions like that, either in favor of the railroads or in favor of 
any of their competitors. 

Mr. Hare. Do you think that the effect of this legislation will be 
to give the railroads a better share of the traffic ? 

Mr. Lyne. It would give them an opportunity to get a larger share 
of the traffic because there is quite a inte number of cases in which 
the railroads wish to make lower rates and were forbidden permission 
to do so. 

Mr. Hate. This legislation would enable the railroads to get lower 
rates on some commodities, which in turn would give them more reve- 
nues and improve their competitive position. 

Mr. Lyne. It would give them the opportunity to do so, yes, sir. 

Mr. Hate. I think that is all, Mr. Chairman. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotiiver. Mr. Lyne, I want to congratulate you upon this 
scholarly statement that you have presented here. 

Mr. Lyne. Thank you, sir. 

Mr. Dotutver. Once in a while it is important that we have some 
theoretical approaches to these very complex problems, based upon 
general principles. 

Are there any generally accepted principles for the determination of 
freight rates on the railroads? For example, is it based upon the 
ability to pay, or what the traffic will bear, or the cost, or is it based on 
bulk commodities, or classified commodities? Is there any generally 
accepted formula by which rates are determined ? 

Mr. Lyne. I believe I shall have to answer that no, that there was 
a considerable argument and discussion of this question among econo- 
mists a generation or so ago. They spent a number of years on it, as 
a result of which the present basis of rate making allowing a great 
deal of weight to what the traffic will bear became pretty generally 
accepted. A new theory, I believe, is in process of being hammered 
out, and I think that this Cabinet Committee report makes some 
pioneer moves in that direction. The deliberations of this Committee 
will undoubtedly contribute also to that, because the theory that will 
operate when you have only one form of transportation just will not 
operate in the same way when your conditions have completely 
changed, as they have now. 
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Mr. Do.tiiver. Do you yourself, as a student of economics with high 
degrees in this field, have any opinion as to the principles upon which 
rates should be based or how we should Bo about making rates? 

Mr. Lyne. I have some ideas on the subject, sir, but I would hesitate 
to try to expound them before this committee without any preparation 
in that direction. I would be very happy to try to outline my views 
in that connection in as careful and boiled down way as I could and 
let you have them, but I just hesitate to get into a subject as involved 
as that with so little direct preparation. 

Mr. Doutuiver. Mr. Chairman, if it is acceptable to you, I would be 
very happy to invite that contribution on the part of Mr. Lyne. It 
has seemed to me over a long period of time that this rate question was 
one of the most basic and yet the most vexing problem facing us in the 
field of transportation, not only railroads but other forms of trans- 
portation, including air transportation. Dr. Lyne offered to provide 
for us, after some mature deliberation and work on his part, some of 
his ideas as to the principles which should be used in ratemaking. I 
think that might very well be a valuable contribution to our 
deliberations. 

Mr. Harris. I should think so. 

Mr. Lyne. I would be very happy to do that, Mr. Chairman, if 
such is your wish. 

Mr. Harris. Would you prefer to file it for the record or would 
you prefer to work on that and come back later during the course 
of these hearings and give it to the committee and make yourself 
available for questioning ? 

Mr. Lyne. Sir, suppose I supply you with a memorandum and then 
when the committee members have seen it, if they wish to auestion me 
I would be very happy to come back down here. 

Mr. Harris. We will be very happy to receive the memorandum 
on that understanding. I suppose in doing so you would give us your 
viewpoint with reference to the selective rates too. 

Mr. Lyne. That is right. 

Mr. Dotiiver. Doctor, you have made some rather interesting com- 
parisons here between the rates and patterns and general conditions 
in England and France with respect to railroads and those in the 
United States. However, is it not fair to call your attention and to 
call the attention of the committee to the fact that the transportation 
system in those countries is very different from that in the United 
States ¢ 

For example, the distances in our country are so much greater that 
there really is no comparison to be made of the rates in those countries 
as compared with ours. Another difference is the fact that water 
transportation is much more widely used on the rivers of the Continent 
and of England in the form of coastwise shipping, especially in 
England and the maritime nations of Europe than in the United States. 

Are those statements correct ? 

Mr. Lyne. Yes,sir. There is a very great difference between trans- 
ortation conditions in both England and France from those obtainin 
inthiscountry. The difference, however, is one of degree, not of kind. 
The railways over there, as the railways here, handle trains—maybe 
they are not as long as our trains, but they are trains. They do handle 
mass transportation. The movement that competes with them on the 
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highways is by small units. So the economic problem is essentially 
the same, but the degree of the difficulty of the railways over there 
in meeting their competition in some respects may be greater than it is 
here. The same principles, however, apply in both cases. 

Mr. Dotitver. The Federation for Railroad Progress which you 
— is composed exclusively of railroad interests; is it not? 

r. Lyne. A good many of our members have interests beyond the 
railroads, but the purpose of the Federation is of course the pub- 
licizing of any activities which would be beneficial to sound 
railroading. 

Mr. Do.itver. My point is that your organization does not include 
competing forms of transport, other than railroads. 

Mr. Lyne. No, sir; it does not. 

Mr. Dottiver. You don’t purport to represent any interest but the 
railroads? 

Mr. Lyne. No, sir. 

Mr. Dotitver. I note on page 6 of your statement you say near the 
bottom of the page: 

The French railways, for example, make especially low rates on traffic offered 
them in trainload quantities. 

Do I gather from that statement that you feel that a similar 
procedure should be followed in the United States? 

Mr. Lyne. I don’t necessarily say, sir, that a procedure of that kind 
should be followed, but I say that in may belief there should be freedom 
to follow it if it were found desirable. The French railways, as I 
recall it, have several different tariffs for handling traffic in trainload 

uantities. The lowest rate is one where the train is turned over to 
them fully loaded, where they don’t have to do any switching at all. 
They just put an engine on it and away they go. When they get to 
the destination they put the train on the siding of the consignee, take 
their engine off, cat they don’t do any shifting there. There is a 
great saving to the railway in handling costs, and they pass some of 
that saving along to the consumer. 

We have the same kind of ratemaking in the regulated utilities in 
this country, as you know, where large users will agree to take a certain 
amount of power under certain favorable conditions, the utility com- 
panies are allowed to give them a lower rate than they give to other 
customers who are more expensive to serve. 

Mr. Dotuiver. Do you see any possibility in such a procedure of the 
railroads, for instance, getting into competition with the pipelines for 
the transportation of oil? 

Mr. Lyne. I am no expert, sir, on the details of pipeline operation 
at all. Ihave heard some railroad people who ought to know say that 
they believed that trainload rates might compete with pipelines not yet 
built, but they would not likely be able to compete with pipelines 
where the investment had already been made. But that, sir, is second- 
hand information, and I can’t guarantee its accuracy. 

Mr. Dotiiver. Do you see any danger in this bulk train lot proposal 
that it might work to the disadvantage of a small consumer or a small 
retailer of bulk goods, such as a lumber dealer as opposed to a chain 
of lumber stores ? 

Mr. Lynx. I can see certain, dangers in it, sir, but there are at the 
present time no safeguards for that little fellow, if we may call him 





TRANSPORTATION POLICY 409 


that, in the fact that any shipper who has access to an improved water- 
way can enjoy the advantage of bulk shipment right at the present 
time. If that be the case, if the small producer or consumer is already 
disadvantaged by some other unregulated form of transportation, then 
his condition is not worsened by allowing the railroad to meet that 
kind of competition. 

In other words, the little fellow’s condition has been worsened, but 
the railroad didn’t do it. 

Mr. Dotuiver. I am thinking specifically of my own section of the 
country, which is the Middle West. We derive most of the lumber 
which is used for building out there from the Pacific Northwest. It is 
conceivable to me, and I wonder if it is to you, that a large chain of 
lumber stores could put an individual lumber dealer completely out of 
business solely by the device of getting a trainload rate as opposed to a 
carload rate on lumber from the Pacific Northwest. Freight cost is a 
major part of the cost of the lumber which comes to our section. 

Mr. Line. I should not think, sir—and I am speculating only here— 
that the railroad would have any incentive to establish that kind of 
rate where they did not have competition from another form of trans- 
portation which was handling traffic in bulk quantities. In other 
words, the incentive would be there undoubtedly if this lumber were 
moving by barge up the Mississippi River, but since I assume it is not, 
I should not think that as a practical matter this question would be 
very likely to arise. 

Mr. Douitver. Doesn’t that open the door to favoritism as between 
a favored shipper and a railroad, which was one of the abuses which 
brought about the original Interstate Commerce Act? 

Mr. Lyne. I would certainly not come here, sir, and say that the 
act ought to be changed in a way to permit any kind of discrimination 
which would be injurious to any class of shippers to the extent that 
such discrimination is not already existent from unregulated compe- 
tition. In other words, if the discrimination against the little fellow 
is already present, you are not hurting him any more to let the rail- 
roads meet the competition. I would not advocate that the railroads 
be empowered to initiate discrimination. 

Mr. Douuiver. I think my questions indicate the fears that entered 
into my mind with respect to this proposal. 

Mr. ines Perhaps I will be able to clear up some of those points in 
the memorandum which I will submit. 

Mr. Harris. Will the gentleman yield on that point. 

The bulk rate is applicable not only to the situation mentioned by 
my colleague from Ohio, Mr. Dolliver, but to large truck haul, too. 
Isn’t it a fact that the large chain food stores have brought about this 
condition not only because of favorable rates of transportation but 
also in the purchase of commodities which they sell through their retail 
outlets ? asn’t the effect of that been actually to put the small 
independent merchant or the small independent grocery out of 
business ? 

Mr. Lynr. From my general observation, I would say that there 
are many things in the economics of the thing which have favored 
the large producer and the larger shipper, and there is no question 
about it that what you say has happened in a good many cases outside 
of the field of transportation, but it so happens that there is no regu- 
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lation to take care of that situation in these other fields and there is 
no regulation to prevent the thing from occurring in transportation. 
There is only legislation that will prevent the railroads from in any 
way participating in this general economic trend. 

Mr. Harris. That is true except where other types of common car- 
riers are involved. If they operate their own transportation facilities 
there would be no regulation to it. 

Mr. Lyne. That is right, sir, but in any case where a common car- 
rier, whether it be by rail or highway or waterway, attempts to raise 
its prices very far above the level at which a producer could do his 
own transportation, the producer will go out and do his own trans- 
portation. There is a ceiling on what the common carrier can do 
now, which did not exist before, and that, sir, is the very nub of this 
whole problem. There did not used to be that ceiling and there is 
a ceiling now. 

Mr. Dotuiver. Isn’t this very situation that we have outlined the 
reasoning that was behind the judge-made law sometime ago which 
brought about the concept of the common carrier; namely, that the 
carrier was in such a strategic position economically over the life of 
the individual, that the courts found the common carrier had to be 
regulated ¢ 

Mr. Lyne. Sir, as I understand it, these restrictions and limitations 
on the common carrier certainly developed out of actual experience 
and were needed in a day when the common carrier was practically 
the total carriage that we had. Now we have developed a situation 
where there is opportunity for any one to go into the transportation, 
business, and we are trying to operate the common carriers under 
the same restrictions that we had back there in those days when they 
had everything their own way. 

Mr. Dotttver. You think the situation has changed somewhat by 
reason of modern competition. 

Mr. Lyne. The ability of any producer to provide his own trans- 
portation if he so desires; yes, sir. 

Mr. Doturver. Thank you. That is all, Mr. Chairman. 

Mr. Harris. Mr. Dollinger. 

Mr. Douiinerr. Mr. Lyne, this morning you were asked some ques- 
tions with respect to the freight charge by the railroads in accordance 
with the value of the commodity which was carried. You indicated 
on page 4 of your statement that some items carry a higher rate than 
others. Is that by the railroad’s own choosing or is that by regulation 

Mr. Lyne. I would say, sir, that it is both. It is a development over 
many decades. It came to be a generally accepted approach to fair 
ratemaking. 

Mr. Dotirncer. Can a railroad charge less than they charge now 
without asking permission to do so? 

For example, could they charge as much for copper as they could 
for some other commodity which is on a different scale at the present 
time ¢ 

Mr. Lyne. You mean could they reduce the rate ? 

Mr. DoturnGcer. Yes, voluntarily. 

Mr. Lyne. They couldn’t reduce the rate if anybody objected to the 
reduction, without first going before the Commission and getting 
the Commission’s authorization to do so. 
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Mr. Doriincer. With respect to the truckers, do they charge similar 
rates on that basis? Are their rates rated with respect to the com- 
modity that they carry ? 

Mr. Lyne. From what little knowledge I have of truck rates, sir, 
I would say they do bear some such relationship, but that would be 
hearsay evidence. 1 think the important thing in considering the truck 
situation is that most truck traffic is not by common carrier and is 
not subject to regulation. 

Mr. Dorurneer. It is possible for railroads to seek relief and ask 
for a reduction of their tariff ? 

Mr. Lyne. Yes, sir; they can file reduced rates, but any one who 
wants to object to this reduction, may do so and the reduction may be 
suspended pending a hearing. Then the Commission may either 
grant the reduced rates or deny them or specify some other rate that 
they think would be better than any one of the railroad may have 
proposed. 

7 ventas The railroads must take such affirmative steps them- 
selves 

Mr. Lyne. The railroads may take such affirmative steps. The Com- 
mission can get. into any rate situation that it likes to on its own 
motion if it desires. 

Mr. Dotuincer. Railroads have taken steps on their own initiative 
to reduce rates ? 

Mr. Lyne. Yes, sir; on many occasions. 

Mr. Dotureer. With what result? 

Mr. Lyne. The results have been quite scattered. In some cases 
the reductions have been allowed. In some cases they have been 
denied. 

Mr. Dottincer. What was the most recent date, if you know, that 
such request was made for a reduced rate? 

Mr. Lyne. I can’t tell you, sir. I don’t read every case that comes 
out. I would be very glad, however, in this memorandum that I am 
going to send to the chairman, to incorporate that information, if you 
would like to have it. 

Mr. Doutiineer. Could I also, at this time, have, if you can give 
me the information with respect to the commodities they sought such 
reduction for? 

Mr. Lyne. Yes, sir. 

Mr. Doturnerr. That is all, Mr. Chairman. 

Mr. Harris. Mr. Hinshaw has another question. 

Mr. Hinsnaw. Mr. Chairman, when Mr. Lyne and I were talking 
this morning about rates, I had referred to his statement that the 
British railways— 
are permitted by law to charge one shipper one rate and another shipper a 
different rate, even if the actual cost of handling the two shipments is identical. 
That is a quote from a sentence close to the bottom of page 5. 

Would you kindly explain how that would be applied in this 
country ? 

Mr. Lyne. I do not think it should be applied in this country, Mr. 
Congressman. 

r. Hinsuaw. I though you gave your approval of that by in- 
cluding it in your statement. 
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Mr. Lyne. No, sir. I cited this instance merely to show how far 
that the British have gone in giving freedom to their railroads over 
there in meeting their competition. 

Mr. Hrnsuaw. That is the exact situation that the Interstate Com- 
merce Act was passed to prevent, was it not ? 

Mr. Lyne. That is right, sir, and I am not advocating that at all. 
I just put that in to show that the British have gone as far as that. 
I don’t know of anyone in this country who—— 

Mr. HinsHaw. at is it that you do advocate? 

Mr. Lyne. I advocate the somewhat modest proposals in the diree- 
tion of greater freedom in ratemaking that have been proposed in this 
Cabinet committee report. 

Mr. Hinsuaw. I gather from the Cabinet committee report that 
the railroads should be free to make any rate they like to meet 
competition. 

Mr. Lyne. There are certain restrictions on that, sir. The recom- 
mendation was that they not be allowed to make rates below their di- 
rect costs. 

Mr. Hinsnaw. Where do you think the rails would come ont in the 
long run if the situation got to that point of making rates in accord- 
ance with, as you say, direct costs. I suppose you mean by that out- 
of-pocket costs. 

Mr. Lyne. They are almost the same thing, sir. 

Mr. Hinsnaw. What is the other part? What is the rest of it? 

Mr. Lyne. If we got into an exact definition of all these varieties 
of costs I am afraid we would have some little difficulty, but direct 
costs and out-of-pocket costs for all general purposes are practically 
the same thing. 

Mr. Hinsnaw. They don’t cover bond interest and such things as 
directors’ salaries, I take it ? 

Mr. Lyne. No, sir; there is very little incentive for a carrier to go 
below direct costs or even somewhat above direct costs. 

Mr. Hinsuaw. I should think if they went to direct costs they 
would be in the hands of the receiver pretty suddenly. 

Mr. Lyne. They certainly would if they did it on any considerable 
amount of their traffic, but if they went to direct cost plus 20 percent, 
or something of that sort, on part of the traffic that they are not 
getting at all now, this 20 percent would make some contribution to 
common expense, a contribution which they are not now getting. 

Mr. Hinsuaw. I don’t think it would be fair, in accordance with the 
statement you have made a little bit later at the top of page 5, to 
charge a greater percentage of overhead to one shipper than to 
another ? 

Mr. Lyne. There again you get into a very involved question of 
economic theory which I will try to put into the memorandum that 
I am going to send to your chairman. 

Mr. Hinsuaw. If you can explain it all in a memorandum, we will 
be delighted. 

Mr. Lyne. I don’t have a hope that I can completely succeed, but 
I can make a stab at it. I am afraid that a lot of us in this business 
are going to have to study this and learn a lot more about it. i 

Mr. Hinsuaw. My conception of your statement this morning is 
that the rates to be charged would be gotten down all across the board 
to the out-of-pocket costs. 
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Mr. Lyne. Oh, no, sir. 

Mr. Hinswaw. And thereby everybody would be thrown into re- 
ceivership because that is the ultimate that the law would allow. 

Mr. Lyne. No, sir. If I gave that impression, sir, I failed miser- 
ably because I don’t think that all rates should do that at all. 

Mr. Hinsuaw. I think that is the ultimate of your statement on 
page 5. You say “the alternative would appear to be—not by any 
means the elimination of all regulation of the common carrier—but 
enough loosening of the regulatory shackles from these carriers to 
enable them to defend themselves better than they now can do from 
their unregulated rivals.” 

If course I don’t believe that their unregulated rivals are sinking 
them but, on the other hand, I think it is their regulated rivals who 
are in competition for the common carrier trade. 

Mr. Lyne. The fact of the matter is that the unregulated rivals are 
the ones who set the ceiling 

Mr. Hinsuaw. That is private shippers. 

Mr. Lyne. The private carriers, yes, sir. 

Mr. Hinsuaw. The private carriers. 

Mr. Lyne. And the exempt carriers. 

Mr. Hinsnaw. You could not expect to regulate them, could you? 

Mr. Lyne. No, sir. 

Mr. Hrnsnaw. If they can do it for 5 cents less than you can, you 
would expect them to do it. 

Mr. Lyne. That is exactly right. 

Mr. Hrnsuaw. Whether you run a railroad, truckline, airline, or 
anything, wouldn’t you? 

Mr. Lyne. But suppose the railroad, sir, can do it for a cent less 
than the unregulated carrier can do it-— 

Mr. Hinsuaw. Out-of-pocket costs? 

Mr. Lyne. No. It doesn’t have to be out-of-pocket cost. Suppose 
there are cases— 

Mr. Hrnsuaw. It can be out-of-pocket cost. 

Mr. Lyne. It could be. But I have seen fairly recent cases in which 
rates that the railroads propose that were high enough to be fully 
remunerative, not on any out-of-pocket cost but—— 

Mr. Hinsuaw. I wish somebody would define “fully remunerative” 
for me. 

Mr. Lyne. All right, let us say a fully allocated cost basis. 

Mr. Hinsuaw. All costs? 

Mr. Lyne. Yes, sir. 

Mr. Hinsuaw. That is a whole lot different than out-of-pocket cost. 

Mr. Lyne. That is right. But there have been cases, sir, where a 
railroad has sought to reduce rates which would still be on a fully al- 
located cost basis and they have been denied authority to make reduc- 
tions to that point on the ground that it would injure a competitor. 

Mr. Harris. Mr. Flynt. 

Mr. Frxynt. Dr. Lyne, with reference to the last paragraph on page 
4 about using the value of the commodity shipped as a basis for the 
rates to be charged, am I correct in my recollection that the basis of 
that formula grew out of the fact that the railroads felt that they were 
entitled to some additional compensation due to the greater risk in- 
volved from the standpoint of loss or damage while in transit, in order 
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to make up the damage or loss cost in the event of damage while im 
transit ? 

Mr. Lyne. To the extent there is additional insurance cost im carry- 
ing a commodity of higher value, that would really indicate that there 
is a slight additional cost to carry the article of higher value, but 
that insurance cost is not too great a sum. 

Mr. Fuynt. That is a negligible portion of the total charge. 

Mr. Lyne. Usually it is, I believe; yes, sir. 

Mr. Fiynt. What, if anything, would have been the objection a 
good many years ago to setting more or less a flat rate for transporta- 
tion and then, as the value of the commodity shipped increased, adding 
additional insurance cost, but leaving the commodity transportation 
cost exactly the same for various types of commodities. 

Mr. Lyne. It would have been perfectly possible to make rates in 
that manner, sir; but when these railways were built and the country 
was in process of development, it was perfectly obvious, since every- 
body had to ship by rail, that if you would charge a high rate on low 
value commodities, they could not move or they could not move as far. 
If you charged a relatively high rate on high value commodities you 
would not affect their movement adversely at all. So in order to 
provide the maximum traffic on the railroads, the maximum growth 
of the economy, you made rates with very strong emphasis on what the 
traflic would bear. That is a perfectly sound principle for making 
freight rates. The only thing is the fact that now that the shipper 
can provide his own transportation facilities it has put a much lower 
ceiling on what the traffic can bear. You can’t go as high that way as 
you used to be able to go. 

Mr. Fuynr. Then am I to understand that there might be some 
remote connection between the theory of charging what the traffic 
will bear and the theory which was advanced in the early stages of 
this hearing last week of “dynamic competition” ? 

Mr. Lyne. I didn’t hear that testimony, sir; so I am at a little dis- 
advantage in responding to it, but the principle of what the traffic 
will bear is perfectly sound for any business, but they must also take 
into consideration that what the traffic will bear is certainly no more 
than what their competitor will do the job for. The ceiling on what 
the traffic will bear has come down. 

Mr. Fuiynt. That is all. 

Mr. Harris. Thank you very much, Mr. Lyne. We are very glad 
to have your contribution to this record. 

Mr. Lyne. Thank you, sir. 

(The following supplementary statement was later submitted by 


Mr. Lyne:) 


SUPPLEMENTARY STATEMENT BY JAMES G. LYNE, CHAIRMAN, FEDERATION FOR 
RaILway PrRoGREsS, WASHINGTON, D. C. 


My name is James G. Lyne. I am chairman of the Federation for Railway 
Progress. At an appearance at the above-mentioned hearing on May 2, a number 
of members of the committee asked me questions which I was unable to answer 
immediately, and by agreement with the presiding officer, Hon. Oren Harris, it 
was arranged that I file my answers to these questions in a written statement. 
This statement follows: 

Rates above “fully allocated” costs.—I was asked by a member of the committee 
to cite an instance in which the Interstate Commerce Commission had required 
railroads to hold rates at a level above so-called fully allocated costs, Such a 
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case is reported in 283 I. C. C. 219. The case is designated “Alcoholic Liquors in 
Official Territory.” The railroads sought to establish reduced rates on aleoholic 
liquors—to become effective August 25, 1950. Upon protest by motor and water 
carriers the ICC suspended the proposed railroad rate reductions. The evi- 
dence in the case indicated that the railroads were suffering heavy losses of 
this remunerative traffic to other forms of transportation. The ICC said in its 
report on the case that “evidence offered by the respondents shows that the 
proposed rates would return revenues approximating 146 percent of the fully 
distributed costs.” Nevertheless, the ICC forbade the railroads to establish 
rates on this basis of 46 percent in excess of “fully distributed” costs—since 
such rates, in the ICC’s opinion, would have been “lower than necessary to 
meet the competition.” 

Most recent case of refusal by ICC to permit reduced rates —A member of the 
committee asked me to cite “the most recent case” in which the ICC had denied 
to a railroad the right to reduce rates to the degree the railroad wished. As 
of the third week in May 1956, the most recent such case, I believe, is that 
designated as Investigation and Suspension Docket No. 6509, which concerns 
rates on freight moved in trailers on flat cars (co-called piggyback service). 
The railway involved in this case is the Great Northern. 

The railway proposed to establish a rate of $1.03 per 100 pounds between 
the Twin Cities and Minot, N. Dak., which would yield it 4.43 cents per ton-mile, 
for the movement of butter and eggs. The butter and eggs would be hauled in 
trailers, these trailers to be moved on the railway’s flatcars, except to and from 
the places of business of the shipper and consignee and the railway’s terminals 
in the Twin Cities and Minot. The rate charged by competing highway truckers 
for this movement was $1.15 per 100 pounds and they protested the proposed 
reduction by the railway which would provide rates lower than theirs. The ICC 
agreed with the truckers, saying that the proposed reduced railway rate “would 
constitute an unfair and destructive competitive practice.” 

Proportion of total freight traffic hauled by trucks in Great Britain—I was 
asked what proportion of freight traffic is hauled by railroads as compared to 
trucks in Great Britain—in relation to the proportion being carried by the two 
forms of transport in the United States. From a sample taken in Britain in 
1952, Government statisticians in that country calculated that the trucks moved 
37 percent of the combined ton-mileage moved by both rail and truck. In the 
United States in the same year the ICC’s figures indicate that, of combined rail 
and truck ton-mileage, the trucks handled about 23 percent. It is not surprising 
that the ratio of truck movement should be higher in Britain than here, because 
average hauls are much shorter in Britain. Furthermore, the British trains are 
much lighter and the relative economy of rail as compared to truck movement is 
probably not as great in Britain as in the United States. The figures on traffic 
in Britain were cited in an article in the July 1955 issue of the Journal of the 
Institute of Transport. The author was Dean Gilbert Walker of the University 
of Birmingham. 

Principles of railroad ratemaking.—I was asked by one of the committee 
members to outline my ideas regarding principles to be observed in railroad rate- 
making, and to state wherein any modifications were necessary in these principles 
in the light of changed conditions in transportation. 

I believe it is a fair statement of observable fact to say that—until the rapid 
development in recent year of forms of inland transportation other than the 
railroad—especially trucks and barges—there was a considerable degree of 
general agreement (among economists, at least) as to the basic principles which 
should govern the making of railroad freight rates. There was, of course, 
never any absence of disputes about specific rate proposals. But the lively 
argument among economists on railroad rates, which began almost a century 
ago and continued down to about the time of World War I, had largely died down. 

The key principle of ratemaking which came to be generally accepted was 
this: that, since a large proportion of railroad costs are joint or common or 
overhead (i. e., are incurred regardless of whether any specific movement of 
traffic occurs or not), it is sound practice to collect such indirect costs from 
customers, not in direct ratio to the volume of each kind of freight that moves, 
but rather to weight the distribution of indirect costs somewhat in accordance 
with the ability of the kind of freight in question to bear these indirect costs. 

For example, the out-of-pocket costs to a railroad of hauling a carload of 
machinery might be no more (except for a higher insurance risk, in case of loss 
or damage) than the out-of-pocket cost of hauling a carload of sewer pipe. 
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But the selling price at destination of the sewer pipe might be only a small 
fraction of the selling price of the machinery. If the railroad should attempt to 
charge exactly the same proportion of its indirect or overhead costs te both the 
sewer pipe and the machinery—thereby making the rates approximately equal on 
both— the result might be that much of the sewer pipe ecouldn’t move. In that 
ease, all of the indirect costs would fall on the remainder of traffic which 
continued to move (for example, on the machinery). 

Hence, it has been considered sound practice—from the point of view of the 
railroad, the sewer-piper shipper and the shipper of more valuable commodities 
such as machinery—to have the railroad collect a much higher ratio of its 
indirect costs from shippers of the higher valued products than from shippers 
of lower valued commodities such as sewer pipes. The rate on machinery and 
other higher valued commodities, thus, has been much higher than the rate on 
Sewer pipe and other commodities of less value. The economic justification for 
the difference is this: 

That the lower rate on sewer pipe (covering fully all out-of-poeket costs, with 
some contribution toward meeting overhead and other indirect costs) was an 
advantage to the sewer-pipe shipper, because without this lower rate, his prod- 
uct might not be able to move. Moreover, the rate was advantageous to the 
railroad because the sewer-pipe movement paid all out-of-pocket costs plus 
some contribution to indirect costs which, if the sewer pipe didn’t move, the 
railroad would hove to try to collect from other shippers. Finally, the lower 
rate on sewer pipe was advantageous, even, to the shippers of machinery and 
other high-rated products, beeause—however small the contribution of the 
sewer-pipe movement to the payment of the railroads’ indirect costs—this con- 
tribution was nevertheless a sum that, if the sewer pipe did not move, the rail- 
road would have to collect through higher rates on machinery and other high- 
valued commodities, It was better for the machinery shipper to get from shippers 
of sewer pipe some help toward meeting the railroads’ overhead and other in- 
direct costs than not to get any such help at all. 

This doctrine of giving considerable weight to ability to pay or what the 
traffic will bear in ratemaking was the central ratemaking principle about which 
economists used to argue—but which had become pretty generally accepted by 
the time of World War I. There continued to be plenty of contention over 
specific rates, of course. Shippers and carriers and their lawyers will always 
have disagreements to resolve in the adjustment of specific rates—however com- 
plete the agreement may be on the fundamental economic principles to be applied. 


HOW ONSET OF COMPETITION HAS WEAKENED THE APPLICABILITY OF THE 
“ABILITY TO PAY” PRINCIPLE 


The stabilization of rates under skilled regulation by the Interstate Com- 
merce Commission for practically all freight movement—except local drayage— 
throughout the United States, had many advantages. Every shipper knew, not 
only his own transportation charges, but those of his competitors. He knew 
that there would not likely be any sudden or sharp changes in these charges— 
and that, if changes were proposed, he would have an opportunity to present his 
point of view on these changes before an impartial tribunal. Moreover, all 
shippers were protected from arbitrary inequity of treatment; and the general 
approach to ratemaking of not charging more than the traffic would bear gave 
reassurance to the shipper of low-valued commodities, It also benefited the 
shipper of high-valued goods, because—while he had to pay a large share of the 
railroads’ indirect costs—his rates were probably lower than they would have 
been if railroad rates had been so high on low-valued freight as to prevent its 
movement in quantity. 

The objection to relying today, as in the past, on full-seale application of 
value-of-service practices in ratemaking does not lie in the idea itself, but in the 
fact that, with only half of the Nation’s freight traffic now moving by rail, 
these accepted practices no longer produce the generally beneficial results they 
used to produce. 

Application of these practices no longer produces its one-time beneficial results 
because there has been a rapid develpoment of barge and truck transportation, 
only a fraction of which is regulated. This unregulated transportation is not 
obliged to serve all comers—as the railroads are obliged to do—but can pick 
that traffic on which railroad rates (on the ability-to-pay doctrine) have been 
relatively high; and it can, and does, ignore the hauls and the traffic on which 
railroad rates are relatively low. 
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The effective ceiling on the railroad rate on any commodity used to be that 
commodity’s ability to pay. In other words, the railroad rate could safely 
go high enough to be just below the point where a further increase would cur- 
tail the producers’ ability to ship that commodity. That was the old ceiling, 
and with high-value commodities (such as silk, or tobacco products, or alcoholic 
beverages, or machinery) the ceiling was pretty high. But, now, the ceiling 
has fallen. The ceiling is now located at the point of the cost to the shipper 
of hauling his own products in his own trucks or his own barges. 

Before this alternative transportation came along a railroad might have 
been able to charge rates on valuable commodities as high as 10 cents per ton- 
mile, or even more—with no danger of losing so much as a pound of freight 
by making charges as high as this. But now, if the railroads try to charge 
10 cents a ton-mile on highly valuable freight, it isn’t just a few pounds of 
traffic in that commodity that they risk losing, but probably 100 percent of it. 


SUGGESTED PRINCIPLES AND PRACTICES IN RATEMAKING AND BATE REGULATION, 
APPLICABLE TO PRESENT-DAY CONDITIONS 


Since new conditions have arisen in transportation—which routine application 
of formerly accepted principles, alone, will not adequately solve—it will take a 
lot of time and a lot of thinking and discussion and experimenting before prin- 
ciples and practices fully applicable to current conditions will be evolved to 
the point where they will gain general acceptance. The Cabinet Committee 
report was an important contribution to the evolution of these revised principles 
and practices. The testimony before this committee of the Congress, and the 
discussion and study of this testimony by your committee, can be a further 
important contribution to the formulation of adequately revised principles and 
practices in this important area. 

(I should observe in passing that there is persuasive reason for believing 
that the recommendations in the Cabinet Committee report embody highly 
competent economic thinking on these questions—from the fact that, in the 
so-called working group which advised the Cabinet Committee in the prepara- 
tion of its report, were included two of the country’s ablest transportation econ- 
omists. I refer to Charles Dearing, of the Brookings Institution, and to Associate 
Prof. Ernest Williams, of Columbia University. It is not conceivable that men 
of their professional integrity and competence in transportation economics would 
have permitted their names to be associated with this Cabinet report unless 
they believed the findings were in harmony with sound economic policy.) 

Now as to principles and practices which, in my personal and fallible opinion, 
should prevail in ratemaking and rate regulation under present-day conditions, 
I make the following suggestions : 


I 


The principle of “charging no more than the traffic will bear” needs to be 
modified to recognize the fact that a lower ceiling is required than the shipper’s 
ability to pay. It is no longer the shipper’s ability to pay that establishes the 
ceiling on rates—instead the ceiling is now located at the cost to the shipper 
of providing his own or obtaining some other form of transportation. The 
value of the service is as valid a consideration in ratemaking today as it ever 
was—the only difference being that a different yardstick has to be used, viz, 
the price at which the shipper can get the service from some other agency than 
the railroad. The yardstick of value of service used to be ability to pay. Today, 
the yardstick has to be the cost of any alternative form of transportation. 
Assuming that it is sound public policy to allow common carriers to compete 
for traffic which they can handle economically, regulatory authority should 
put no impediment in the way if common carriers seek to reduce the ceilings 
on their rates to a lower level (as long as they do not incur an out-of-pocket 
loss in so doing). 

II 


A new problem confronts legislators and regulators who determine trans- 
portation policy. This new problem is that of avoiding the kind of regulation 
that will divert traffic into uneconomic methods of movement and make the 
Nation’s cost of transportation service higher than it need be. This danger did 
not arise to complicate the problem of regulation when there was only one type 
of transportation available. It is of highest importance now. To avoid this 
danger, the legislators and regulators should interfere little if at all with the 
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price competition of one type of transportation with another type. It is be- 
yond the power of the regulators to prevent the major part (i. e., the unregu, 
lated part) of truck transportation or barge transportation from competing 
with the railroads, or with the small fraction of barge and truck transportation 
which is regulated (65 percent of truck transportation and 90 percent of barge 
transportation are unregulated). Recognizing that railroads cannot be pro- 
tected against unregulated transportation, it follows that, if truck and barge 
transportation are given one-sided protection against railroads, the only re- 
sult can be that railroads are going to have a considerable disadvantage in 
competition. If one type of competitor is thus arbitrarily restrained on a one- 
sided basis, it inevitably follows that he will fail to get the full share of traffic 
which he could handle more economically than the other fellow. If regulation 
thus diverts transportation from more economic to less economic channels, it 
will increase the Nation’s total cost of transportation—contrary to the public 
interest. 

This is the new problem which has arisen to complicate the task of the 
regulators. The problem did not exist as long as there was only one form 
of transportation. Today, it is one of the most important of all transporta- 


tion problems. 
Ill 


While regulatory intervention in price competition between one type of 
transportation and another is dangerous, and likely to do much more harm 
than good (for reasons given above), there is no reason why regulation of 
rate competition as between regulated carriers of the same type should not 
continue, wherever continuing need for such regulation exists. 

(Since it is impossible for regulators to prevent unregulated barges and trucks 
from competing with regulated common carriers, the regulators should put 
no obstacles in the way of the common carriers in competing back. On the 
other hand, since regulatory authority embraces all of railroad transportation, 
the regulators have, for example, just as much ability today as they ever had 
to prevent one railroad from engaging in so-called cutthroat competition with 
another railroad. This is one aspect of regulation which has not been out- 
moded by the advent of unregulated types of transportation.) 


IV 


There is no useful public purpose served in forbidding a common carrier to 
adjust rates to meet competition (if its costs permit), on the grounds that 
meeting the competition would destroy some traditional pattern of common 
carrier rates. (For example, if rates on some basic commodity have traditionally 
been the same from points A and B, and unregulated competition invades the 
traffic at point A, but not a point B, then the common carrier ought to be allowed 
to meet the competition at A, without reference to the rates it charges at B. 
If we are going to have equitable competition between regulated and unregu- 
lated carriers, then regulated carriers must have the same right that the un- 
regulated once have—to meet competition where it exists, without having to 
make proportionate adjustments where it does not exist.) 


v 


As to volume or trainload rates—there can be no economic objection to a 
reduced rate for shipments in quantity, if the expense to the carrier is less for 
the quantity shipments than for those in smaller volume. There is no special 
incentive, however, for common carriers to establish volume rates, unless 
competition is already offering or threatening to offer such rates. Regulators 
are completely powerless to afford any protection to the little fellow who might 
be disadvantaged by volume rates, if such volume rates are going to be offered 
anyhow by unregulated carriers. The regulators can forbit the regulated carriers 
to meet this competition, but this action injures the regulated carrier while 
affording the little fellow no protection whatsoever. The common carriers 
(i. e., the carriers which will handle any traffic, anywhere) are the little fellow’s 
main reliance for transportation—and any public policy which weakens the 
the competitive strength of the true common carrier goes contrary to a policy 
of looking out for the welfare of the little fellow. It should be borne in mind 
that inland waterway transportation is inherently discriminatory. It is dis- 
criminatory by location—that is, only a relatively small part of the country is 
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served by navigable rivers. It is also discriminatory by volume, in that inland 
waterway transport goes out after shipments in bulk, and is not interested in 
the little fellow who has only a few tons to ship. 


VI 


There is little danger of destructive competition arising if different types of 
transportation are permitted to compete freely on the basis of their compara- 
tive costs. This freedom already exists in part e. g., for unregulated carriers 
to compete with the railroads. It is sometimes contended that, if the railroads 
are given a parallel right to compete back, they might make ruinously low rates 
until they drive their competitors out of business, after which they would 
greatly increase their rates. A little observation suggests the impossibility of 
any such development. With good highways everywhere and millions of trucks 
available, the very minute the railroads would try to raise their rates above 
costs of truck operation, the traffic would go right back onto the highway, almost 
overnight. The same situation would obtain regarding barge transportation. 
Because of the ease with which the unregulated competitor can quickly come 
back, if temporarily displaced by railroad competition of the cutthroat variety, 
there exists no incentive whatsoever for the railroads to engage in this form of 
competition. 

VII 


It is frequently alleged that the railroads want to make below-cost rates on 
competitive traffic, and make up the difference by higher rates on so-called 
captive traffic. The traffic on which the railroads are most likely to want to 
reduce their rates is that which has practically abandoned the rails entirely. If 
the railroads should make rates on such traffic, sufficiently high to meet all out- 
of-pocket costs plus some contribution to indirect or overhead costs—and if such 
rates should attract this traffic back to the rails—then the railroads would have 
gained some contribution to their overhead costs that they are not now getting. 
In other words, railroad rates which are above out-of-pocket costs and which 
will recover traffic not now moving by rail, will reduce the burden of overhead 
now borne by captive traffic—not increase the burden on the captive traffic, as 
erroneously alleged. 

VIII 


If carriers of different types are permitted and encouraged to compete freely 
with each other on a basis of their comparative costs, they will inevitably learn 
more about their own and their competitors’, costs than they know now. The 
result may well be not just that they will take traffic from each other, but also 
that they will yield traffic to each other, where study and experience gives them 
the knowledge that a competitor has a decided cost advantage. There is un- 
doubtedly some traffic still moving by rail that could be moved more economically 
by truck, just as trucks are hauling some traffic that could be more economically 
hauled by rail. Competition between types of transportation on a basis of com- 
parative costs would not mean, necessarily, that any one type would be hauling 
a greater or less proportion of the Nation’s total traffic than it now hauls. But 
there would be assurance that the traffic each type would haul would be that for 
which it is economically best adapted. Today there is no such assurance. 

I believe, if attention is given to the foregoing points—which are designated by 
roman numerals I through VIII, inclusive, that, in course of time, full discussion 
by regulators, shippers, commerce lawyers, traffic officers of the various agencies 
of transportation, and students of economics will bring about a reasonable theory 
of ratemaking which will take account of transportation conditions as they 
actually exist. 

But it should go almost without saying that a theory and practice of rate- 
making, which was frozen into law and regulatory precedents at a time when 
virtually all inland traffic moved by rail and was subject to 100 percent regula- 
tion, is no longer adequate in a period when the alternative of unregulated 
transportation of one or more types is available to practically all shippers and 
receivers of freight. The proposals of the Cabinet committee, embodied in 
H. R. 6141 and 6142, are not revolutionary. They would not abolish regulation. 
They would merely adapt regulation in some degree to the changes which have 
come about in conditions in the transportation industry. 

Respectfully submitted. 


JUNE 8, 1956. 


JAMES G. LYNE. 
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Mr. Harris. At this time we are very glad to have Mr. J. R. Staley, 
of Chicago, who is the vice president of the Quaker Oats Co., and here 
today representing the National Industrial Traffic League. 

Mr. Staley, if we have inconvenienced you by the delay, we can only 
say we are sorry. 


STATEMENT OF JOHN R. STALEY, VICE PRESIDENT, THE QUAKER 
OATS CO., REPRESENTING THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE 


Mr. Sratey. Mr. Chairman, I have two statements to make. They 
are in unrelated subjects. One has to do with H. R. 6208, the cir- 
cuity, long- and short-haul bill, and the other has to do with H. R. 
525, the section 22 amendment. I can not deal with both of them in 
the time which seems to be available. It seems that I will have to 
come back. This is my second trip here to Washington in an effort 
to tell you something about these things. I will be glad to come back 
later. I will be glad to talk about either of these bills, whichever one 
you want first, H. R, 525 or H. R. 6208. If you will express a pref- 
erence I will address my remarks to the one that you select. 

Mr. Harris. Both of these subjects are at the heart of this trans- 
portation policy report and are included not only in the bills referred 
to, but are sections in the over-all bills which relate to the same sub- 
ject. Therefore, you may proceed as you feel you would like to at 
this time. 

Mr. Sratry. I shall address my remarks to H. R. 6208. 

My name is John R. Staley. I reside in Chicago, where I am em- 
ployed as vice president of the Quaker Oats Co. I appear here on 
behalf of the National Industrial Traffic League as a member of the 
league’s committee on rate construction and tariffs. 

I also appear as a private citizen, a taxpayer, and an officer of the 
Quaker Oats Co. 

Briefly, the National Industrial Traffic League is an organization 
of more than 1,600 shippers, some large and some small, located in 
every State in the Union, and shipping every character of traffic that 
moves by rail and highway and water. Its members consist exclu- 
eye: shippers or shippers’ organizations, There are no carrier 
members in the league. 

I should like to emphasize that we shippers in the league are the 
people who pay the freight charges on these railroads and trunkline 
and waterways and other mediums of transportation, and we pay the 
taxes that go with it. 

The league wholeheartedly and emphatically supports the provi- 
sions of H. R. 6208 and urges that this bill be taken up and acted 
on at this session of Congress without regard to the more substan- 
tive changes of section 4, the long- and short-haul rule of the Inter- 
state Commerce Act, proposed in H. R. 6141. 

The league, by a great majority, is on record as favoring substan- 
tially the Sate of section 4. We realize, however, that project is 
not an easy one; many phases of it will require careful consideration 
by Congress. On the other hand, we believe the provisions of H. R. 
6208 are noncontroversial. The bill was introduced by request of the 
Interstate Commerce Commission; it is Sveewtaidtaaty supported by 
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the shippers of the country and by the railroads. Also, I have been 
adviend y a number of carrier associations such as the American 
Trucking Association, the Inland Waterway Association, and others 
that they have no objection to the provisions of H. R. 6208. It is hard 
for me to believe this bill if enacted could do any possible injury or 
harm to any form of transportation. We expect to show, on the con- 
trary, it will immensely benefit the shipping public, will save huge 
sums of money for the carriers, and greatly facilitate the transaction 
of business between carriers and shippers. 

I shall not attempt to describe in detail the conditions of railroad 
freight tariffs following World War II—these little monstrosities 
[indicating]. Suffice it to say, they had become an extraordinarily com- 
plicated collection of schedules from which it was almost impossible 
to determine rates with any degree of speed or accuracy. 

After a great deal of conversation, prolonged delays, and excuses 
by the carriers, at the insistent urgence of the National Industrial 
Traffic League, the railroads on September 1, 1951, established a tariff 
research group consisting of a prominent professional staff organized 
to analyze the tariff difficulties and to make and implement recom- 
mendations designed to remove unnecessary tariff complications. To 
oversee the work of the research group, the railroads created a re- 
volving administrative committee consisting of nine chief traffic offi- 
cers from lines in various operating districts. The league appointed 
a cmmepens committee of nine which likewise affords complete 
geographical representation. The two committees have worked closely 
together on a basis of absolute equality, and have consistently received 
wholehearted cooperation from the Interstate Commerce Commission, 
as well as the State commissions throughout the Nation. I am a mem- 
ber of that joint committee on the shippers’ side. 

Since it began its work, the joint committee has discussed and acted 
upon hundreds of propositions aimed at improving the efficiency and 
removing the complexities of freight tariffs. The results have been 
gratifying, producing enormous savings in time for all users of tariffs, 
whether they are railroads, or shipper patrons. 

While the tariff research group explored every area of potential sim- 
plification and came up with many answers, they reached a point late 
im 1953 where further substantial improvement of freight tariffs was 
blocked by the requirements and limitations imposed in connection 
with the granting of fourth section relief. 

This description of the tariff simplification program is given to 
make abundantly clear that the league’s support of H. R. 6208 is not 
for the purpose of increasing the degree of cireuity allowed in con- 


nection with operation of rates, nor is it for the purpose of creating 
more routes. Neither is it the on of this bill to repeal or nullify 


the provisions of section 4. In fairness it should be noted, however, the 
league has been on record for several years as favoring repeal by 
Congress of the long- and short-haul provision. 

The league, in supporting H. R. 6208, recommends no change in the 
substance of the Commission’s administration of section 4. It seeks 
only a change in the form of administration which will rid tariffs of 
unnecessary complexities and permit the fulfillment of a universal 
desire for simplified tariff publications. A change in the administra- 
tion of section 4, which will make possible the elimination of the 
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worst of the remaining tariff complexities, is hardly a controversial 
subject. It is in this spirit we approach and support H. R. 6208. 

In this entire discussion and in what I may oo to say hereafter, 
there is no thought of criticism of the Interstate Commerce Commis- 
sion or its staff, and we intend to cast no reflections on their qualifica- 
tions, experience, or performance of the difficult and complex task of 
detailed administration under the existing statute. 

The joint committee in their program to simplify freight tariffs 
have operated from two bases—uniformity and brevity. This [indi- 
cating] isn’t very brief. These make the major contributions to the 
end results of clarity and certainty. 

The circuity limitations and other restrictions currently imposed in 
connection with the granting of fourth-section relief are in many 
respects at war with these two basic elements of simplification and they 
strongly tend to defeat clarity and certainty in rate schedules. 
Freight tariffs are many times as voluminous as really necessary 
simply because orders prescribing fourth-section relief have made it 
compulsory to establish singly or in combination specific routes, 
various and sundry circuity tables, or formulas for determining 
authorized maximum distances, purely arbitrary and artificial limita- 
tions, and numerous other potpourri. 

The publication of specific routes from every origin to every desti- 
nation in a tariff contributes more to the volume problem than any 
other type of publication required by the fourth section. 

Frequently circuity limitations will be imposed in such a manner 
that it is practically impossible to reflect them in a tariff except by 
publishing the specific routes which are available under the terms of 
the order. What this does to the size of tariffs can be readily il- 
lustrated by an examination of a few commonly used agency issues, 
Here’s what we see after some of these tariffs are “treated” following 
the issuance of circuity limitation orders: 

The Southern Freight Tariff Bureau barytes tariff 839—-A, 16 pages 
of rates and 91 pages of routes; 73.9 percent of the tariff is devoted 
to routes. 

The Southern Freight Tariff Bureau superphosphate tariff gives 
12 pages of rates and 56 pages of routes. 

Slidenaee Lines alcohol tariff gives 76 pages of rates, 283 pages 
of routes, 74.6 percent devoted to routes. 

Central Territory Railroads grain tariff—I will refer to that again, 
535-C, 55 pages of rates, 477 pages of routes. 

The significance of the foregoing analysis is simply this: The 
first tariff requires 16 pages to publish the rates, but needs 91 pages 
to describe in detail the routes over which the rates apply. 

To get away from the volume problem which often reaches astro- 
nomical proportions—and I am not exaggerating—tariffmakers may 
resort to other complicated methods of complying with these cireuity 
limitations. One is a form of publication which shows a rate from 
a specific origin to a specific destination and opposite that rate the 
maximum mileage over which it may be applied; usually this is 
13314 percent of the short-line distance. Incidentally, short-line dis- 
tances are not operating distances, but on the average are about 10 
percent lower than the length of normal operating routes. Then there 
will be given reference to as many as 50 or 100 mileage tables of vari- 
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ous railroads which participate in the rates. "The tariff user is sup- 
pore to examine the mileage tables of the lines comprising the route 
1e wants to use and see if the mileage over the intended route is within 
the limitation imposed by the fourth-section order. This can easily 
take from 30 minutes to an hour’s time, aside from the fact no rail: 
road freight stations and shippers have all these mileage tables in their 
files. It 1s a synthetic answer. 

What causes the problem is simply this: The carriers go to the 
Interstate Commerce Commission about a new set of rates they pro- 
pose to publish—quite often, rates which the Comniission itself has 
prescribed. They say to the Commission, “Here is a system of rates 
we propose to establish. We have outlined certain origin and destina- 
tion groups; we have set up key rates in conformity with the principles 
you laid down in your order, but we find ourselves with conditions 
where there are long- and short-haul departures chiefly because of 
circuitous routes where a longer line wants to meet a shorter line’s 
rates.” 

Rates ordinarily reflect mileage, the rate from St. Louis to Mem- 
yhis, for example, is based on the short-line distance of 298 miles; 
but the Missouri Pacific route is 327 miles and a rate over that route, 
based strictly on mileage, would be higher. Naturally, the Missouri 
Pacific wants to meet the short-line rate to Memphis and participate 
in the Memphis traffic; it also wants to—and may be required to— 
maintain rates to other stations on its line based on the scale the Com- 
mission prescribed. The Commission has rarely, if ever, even hesi- 
tated to grant such relief. But because the “reasonably compensatory” 
clause in the present law is construed as applying to circuitous routes, 
as well as direct routes, the Commission has in nearly every case im- 
posed certain limitations. 

Sometimes it is a provision that routes must not be longer than 
13314 percent of the short-line route ; sometimes it is a stipulation that 
the rate must yield a specified minimum revenue per ton-mile or per 
car-mile over competing routes. The Commission staff employs nu- 
merous tricks and devices and there is no real uniformity in their 
approach. Anyhow, once the relief is granted with such restrictions, 
it immediately places on the railroad company the burden of determin- 
ing in some manner what routes can be used and what routes can’t. 
The railroads have resorted to some fantastic publications to achieve 
this purpose, and that’s what we’re complaining about. After the 
carrier finally devises a scheme or method of getting the routes stated 
in the tariff, every tariff user, including the shipper, the local freight 
agent, the auditor, and others, must try with a nutpick or something, 
to find out from the tariff if the route desired to be used is authorized. 
This is a continuing burden imposed on tariff users as long as the rates 
exist. 

Determining the applicable routes may seem like a simple chore, 
but most people have no realization of the magnitude and complex 
nature of the railroad system of the United States. Recently we had 
occasion to take a look at the available and authorized routes on class 
rates, between two stations: Dallas, Tex., and Detroit, Mich. Believe 
it or not, there are available 4,717,664 authorized routes between these 
2 towns. As there are several thousand other stations in Texas and 
Michigan, imagine how many routes would be involved between all 
stations in just these two states. 
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There have been afew cases before when, despite the present law, 
the Commission has felt compelled to pay heed to the unanimous in- 
sistence that relief be afforded without any circuity limitations. One 
of these was the Western Grain case involving most all of the freight 
rates on grain from western grain-producing points to everywhere. 
The grain shippers, the millers, the grain markets, the Department 
of Agriculture, and everyone else agreed the unlimited fourth-section 
relief which was granted on a temporary basis should be preserved and 
that they should not have saddled on them a system of routing which 
would enormously multiply the size of the tariffs. 

As illustrative of the concern of those involved, they pointed to an 
eastern grain tariff involving only 22 origins, on which relief had been 
granted subject to circuity limitations. This tariff consisted of 660 
pages and 477 of them, or 72.7 percent, were devoted to routing which 
had been published to satisfy a fourth-section circnity order. In the 
western grain tariffs, the rates from 30,855 origins required only 2,698 
tariff pages, of which only 527 are devoted to routing. Put it another 
way: In the eastern tariff, each origin required 21.6 pages of routing 
because of a fourth-section order; if the same proportions were ob- 
served in the west, it would require 66,638 pages just to show the 
routing. 

We attribute this superior showing to the fact the western grain 
tariffs have no fourth-section circuity limitations running against the 
application of the rates. 

Ges files are replete with instances of tremendous enlargements of 
simple tariffs because of these fourth-section orders. 

It is almost unheard of for a shipper to ask for the opening of 
numerous additional routes. 

Shippers are not looking for wide-open wasteful transportation 
routes. On the contrary, they want their freight handled over direct 
and efficient and fast-moving routes. Sometimes, however, the very 
shortest routes are not the best from the standpoint of service or eco- 
nomical operation. We want to get merchandise to our customers, not 
just give it a joyride. We would have been indifferent to these rout- 
ing restrictions except for the fact that in the last few years it has be- 
come almost an intolerable burden to use tariffs which are like 
Chinese puzzles as the result of these Rube Goldberg routing 
limitations. 

Time and time again, in trying to explain the purpose of this legis- 
lation, we have been asked : “Well, why do you need more routes than 
you have now? You have hundreds of them; you said yourself you 
had millions.” It isn’t that we want more routes; we want fewer 
pages in the tariffs. The imposition of restrictive routings is no hard- 
ship on us if we could have it without all of this complex tariff publi- 
cation ; but you cannot pick up a freight tariff as you can a telephone 
directory and get a number out of it and know that that’t the rate and 
have it automatically routed for you. Again I say, the shippers are 
not asking for more routes and are not asking for more eircuity im the 
operation of rates. What we want is the elimination of a provision in 
the present law which forces the railroads (under orders from the 
Interstate Commerce Commission) to print a lot of complicated, un- 
realistic, fantastic, gobbledygook. Our own rate clerks (and they are 
expensive people to employ) are terribly slowed down puzzling out 
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the intricacies of these massive doses of bunk.to figure out how they 
can move freight over the rails. 

The mathematical circuity limitations, when applied to a practical 
problem, do not achieve the purpose for which they ostensibly applied. 
Instead, they produce some weird results. Let’s see what a 50-percent 
limitation did to lumber routes from the Southwest to Chicago. The 
rates were made on a grouping basis. Relatively large groups were 
employed and all competitive origins in the same group were given 
identical rates. 

The Rock Island single route from Eldorado, Ark., to Chicago—— 

Mr. Hinsuaw. What is Eldorado? 

Mr. Srauey. It is a lumber town. There is some oil down there, 
too. 

Mr. Hinsuaw. Also a Congressman is from down there. 

Mr. Sratey. That could be. This is factual, Mr. Hinshaw. 

Mr. Hinsuaw. It seems to me that is the hometown of our distin- 
guished chairman. 

Mr. Srauey. It is a very nice town. 

Mr. Harris. Thank you. I certainly agree with you. 

Mr. Sratey. The Rock Island single-line route from Eldorado to 
Chicago is 153 percent of the short tariff route and was therefore 
barred from handling lumber at the normal rate of 3914 cents. From 
Eldorado the Rock Island had to charge 55 cents. But, this railroad’s 
route from Eunice, La., to Chicago, 203 miles longer—by way of 
Eldorado—does not exceed the magic formula and the Rock Island 
could handle lumber from Eunice right through Eldorado to Chicago 
at the same 39% cent blanket rate. 

Incidentally, that was the rate several years ago. It is somewhat 
higher now. From Eldorado to Chicago the Rock Island had to 
charge 55 cents, but this railroad’s route from Eunice, La., to Chicago, 
203 miles longer, and by way of and through Eldorado does not exceed 
the magic formula and the Rock Island could handle lumber from 
Eunice right through Eldorado to Chicago at the same 3914 cent 
blanket rate. 

Before the imposition of circuity limitation, the same rate applied 
from both competitive points, but when the mathematical circuity 
limit was imposed the Rock Island was denied relief from Eldorado 
and granted relief from Eunice—a point 203 miles more distant—a 
real, meaningful, harmful fourth section departure was created. It 
doesn’t make sense. 

Mr. Harris. What do you mean by 203 miles more distant? 

Mr. Sratry. Eunice is 203 miles south of Eldorado on the Rock 
Island. We had a 3914-cent rate from southwestern pine blanket, 
which is southern Arkansas south of Arkansas River, and Louisiana 
and east Texas, a blanket rate to Chicago. Because of a mathematical 
circuity limitation you were denied relief for the Rock Island Railroad 
to handle that business from Eldorado to Chicago but they could 
take it from Eunice, a point 203 miles farther, and carry it on into 
Chicago. It doesn’t make sense. 

This thing was brought to the attention of the Commission. Here 
again I don’t want. to be critical. They pontificated and said, “We 
have been given or we are gifted with great discretion in the admin- 
istration of t he act in the public welfare.” I want to say I have heard 
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of people being madevan officer and a gentleman by Act of Congress 
but I think that discretion is a gift of Almighty God and they didn’t 
show much discretion in a case of that kind. 

It is commonplace to find where the Commission has imposed a 
50-percent circuity limitation on a rate between 2 given points, we 
will say of 50 cents, while on another day in connection with another 
rate between the identical points on a commodity that may load even 
heavier per car with a rate of 75 cents per 100 pounds, they will impose 
a 3314 percent limitation. 

Mr. Fiynr. Do you mean that the limitation varies from day to 
day or week to week ? 

Mr. Sratey. Hour to hour. 

The idea of the mathematical circuity, a wholly theoretical ap- 
proach, limitation is to insure that the traffic will at least pay the 
cost of carriage, but when applied to realities all we get is a bucket of 
clabbered nonsense. 

To say this fourth section business delays the needed adjustment 
of rates is an understatement. I'd like to give you an example from 
my own experience, one of many; collectively the members of our 
league could recite hundreds of examples equally as bad or worse. 

Our company produces canned dog food. In 1954 a study revealed 
an urgent competitive necessity for a readjustment of freight rates 
to the Southeast from Joplin, Mo., where one of our plants is located, 
as well as from a few other western manufacturing points. Jointly, 
with the other manufacturers in the area, we determined what changes 
were needed, and put the proposition up to the carriers in mid-1954. 
After proper consideration the rates were approved early in December. 

Then began the task of preparing elaborate information needed to 
support a fourth section application, so that all of the normal routes, 
including some which are more or less circuitous, could participate 
in the rates. It took from the 1st of December to the ist of June to com- 
pile this information and our rates did not become effective until 
July 5, 1955. In other words, we took a beating for 7 months before 
the carriers could even ask the Interstate Commerce Commission for 
permission to establish the rates which all the producers and carriers 
had agreed were proper. 

All of the pociinions supported the application for fourth section 


relief, emphasizing the facts that the rates applied from all the pro- 
ducing points in the territory, that canned dog food is sold on a 
delivered basis and that the ae who pay the freight, who are 


the only ones interested in the freight charges, has no objection to 
the maintenance of higher rates to intermediate points on the longer 
routes. The rates became effective July 5 under temporary fourth 
section relief. 

Fourth section order 18066 finally came forth and gave the carriers 
permanent relief to operate the rates. The chief need for relief was 
to permit longer haul carriers to meet the rates of the shorter routes. 

The order says the maximum length of route over which the rates 
may be applied shall be the distance by which a rate equal to 13314 
percent of the first-class, column-100, rate prescribed in another pro- 
ceeding, from and to the same points can be applied. Please don’t 
ask me to explain it; I don’t understand it either. 

The order was to become effective October 5, 1955, but it involves 
such a complicated publication that the railroads sought and obtained 
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postponement until March 5, 1956. On February 10, 1956, they filed a 
petition for modification of the order; it was denied on procedural 
grounds and still another petition is pending, and certainly postpone- 
ment must be granted. 

The rates from Joplin, Mo., and the Texas and Oklahoma points 
are now published in a small individual tariff. I have lost it in that 
briefcase. The actual rates require only about one-third of a page. 
This einai as it stands now, is a model of simplicity. Even 
one of our junior rate clerks can check a rate in 45 seconds or less. 

When and if the order of the Commission granting permanent 
relief becomes effective, however, the tariff-publishing agent estimate 
that to comply literally he will have to publish 60 pages of routes 
and distances which will take one-half dozen clerks 6 months to com- 
pile, cost hundreds of dollars to print, and the time required to deter- 
mine a rate from this bulky publication will be perhaps 10 to 15 times 
as much as at present. 

The rates from the points farther north, such as Omaha, are pub- 
lished in a supplement to a general commodity tariff; they occupy 7 
pages with 1 additional page devoted to routing instructions. Any 
rate clerk can check a rate from this tariff in 10 seconds. The agent 
who publishes the the tariff estimates that to comply literally with 
the Commission order he would have to check out slightly more than 
4 million routes and that it would require many months’ preliminary 
work by an army of clerks and many hundreds of tariff pages to pub- 
lish them. 

This is no wildly exaggerated dream—or nightmare. Things just 
this bad have happened. Forexample: 

The railroads and shippers in the South and Southwest jointly 
worked out a system of rates on lumber and published them in two 
tariffs under temporary (unlimited) fourth section authority. Later 
when the Commission granted permanent relief, with a circuity limita- 
tion they had to republish the rates and check out thousands and 
thousands of routes and distances. It cost those railroads over $50,000 
tocomply with that permanent order. 

The central territory railroads published a little tariff of new rates 
on cement with temporary (unlimited) fourth section relief. When 
the Commission’s permanent order came forth prescribing these cir- 
cuity limitations ve have been talking about, it cost these railroads 
$18,560 just to compile and print the tariff. They didn’t keep records 
of the hundreds probably thousands, of man-hours required to work 
out the technical details of the order. 

Of course what is likely to happen in the case of the dog food is 
that the Commission will be asked to grant relief from its tariff pub- 
lishing rules and then some kind of weird formula will be put in the 
tariff referring to anywhere from 50 to 100 mileage tables. This will 
mean instead of checking the rate in 10 seconds it may well take 30 to 
40 minutes, and nobody—yes, nobody—will get any good whatsoever 
from this mess. 

We are the people who pay the charges on this freight, and we don’t 
want this kind of a publication, but it is required by the fourth section 
today. 

After these rates which we needed were approved, it took more than 
6 months to get them published, and it was more than 7 months before 
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they became effective, all because of the arduous task of getting to- 
gether the synthetic information required for filing a fourth section 
application. 

This isn’t criticism of the Commission. They sincerely feel that 
they must do these things to comply with the statute written on the 
books. 

Now, at long last, the Interstate Commerce Commission has come to 
you and, in effect, said, “Please, we don’t think this is a good rule. Our 
experience has shown the provisions of the present law are not in the 
public interest. It is no good imposing all these restrictions, and prac- 
tical experience has demonstrated the present provision of the laws 
as they are now being interpreted ood applied work a tremendous 
hardship on the railroads of the country, and also on the shippers 
without any resulting benefit to anyone. That is what the Commis- 
sion has said to you. 

When you consider the time and clerical effort required to compile 
hundreds of pages of additional tariff matter which nobody wants, 
which only serves to gum up the books, and when you add to that the 
cost of printing and publication, reprinting and republication every 
time these tariffs are reissued, the burden in terms of dollars becomes 
a very great one indeed. These manufacturing and printing costs are 
only part of the story; the additional time it takes rate clerks to ferret 
out the available routes and to see if the particular one we want to use 
is authorized constitutes a continuous burden on us, 

I am speaking for all of the shippers of the country. 

Responsible railroad people have said to me no single measure that 
can be passed by this Congress will give more refiet, valuable in 
terms of dollars and cents, than this law. We speak with practically 
the unanimous support of the shippers of this country. We want 
the railroads to be taken out of their straitjackets so that our freight 
tariffs won’t be messed up. We are very conscious of the fact we 
have to pay—through higher rates—the bills for this excessive com- 
pilation and printing costs, and then go to the expense of trying to 
decipher the product. ~ 

We believe this particular piece of legislation is just about as com- 
pletely noncontroversial as anything you are going to find in the 
various transportation bills that are before the Congress, Nothing 
could be so universally popular except a tax reduction, and that isn’t 
the province of this committee. 

We urge you to give us this relief. 

I thank you. 

Mr. Harris. Thank you, Mr. Staley. 

While we are on this subject, any questions the members might 
have would be appropriate. 

Mr. Hate. I was struck by the statement on page 6 that there are 
4,717,664 authorized routes between Dallas, Tex., and Detroit, Mich. 

How did you compute that? 

Mr. Sratry. Mr. Hale, that is a good question. I have here a map 
which shows the junction points of practically all railroads in the 
United States. We made that computation by counting the routes 
from Dallas to Memphis, say, Memphis to Louisville, Louisville to 
Detroit. We multiplied one against another. From Dallas to St. 
Louis, St. Louis to Chicago, Chicago to Detroit. We multiplied one 
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against the other. There is a tremendous number of operating routes 
ea each gateway. It literally came out at the number that I 
quoted. 

I don’t know all of the routes, but just take, for example, from 
Dallas to Kansas City and St. Louis. You have the route of the 
Frisco, the Katy, the Rock Island, the Santa Fe, you have the routes 
of the T. & P., C., O. & G., Missouri Pacific, the routes of the 
Cottonbelt, KSC—I could name 50 of them. 

Then from Kansas City to St. Louis you have the Missouri Pacific, 
Rock Island, Wabash, and the G., M. & O., and the C., B & Q., Katy, 
and the Frisco. Multiply one against the other, and you have a tre- 
mendous opportunity to make routes. 

Mr. Hinsuaw. For the benefit of our distinguished and erudite 
friend, I think you should say that it is the theory of permutations 
and combinations applied to route segments that results in that figure. 

Mr. Sratey. That is very clear. 

Mr. eee, You are not going to name all 4 million of those, 
are you 

Mr. Sratey. I would like to make this point, Mr. Hale. Those are 
authorized routes and there are many other junctions through which 
rates could be applied which are not authorized. For example—— 

Mr. Hate. I want to be quite serious. If the Ford Co. wants to 
ship an automobile from Detroit to Dallas, they must know pretty 
accurately from experience, if not otherwise, how much it is going 
to cost, don’t they ¢ 

Mr. Sratry. Yes, sir; and they have a very large movement of auto- 
mobile parts from Detroit to Dallas. They have an assembly plant 
at Dallas. They channelize that business and they use perhaps 5 or 
6 routes for the movement of those automobile parts, 

Mr. Hate. Do they use 5 or 6 routes at 5 or 6 different rates ¢ 

Mr. Srarxy. No, the rates are all the same. 

Mr. Hare. What difference does it make how many routes there 
are if the rates are all the same? 

Mr. Sratey. It doesn’t make any difference except that when you 
get one of these silly fourth section orders that you have to translate 
into a tariff publication and then you have to spell out one by one 
each of these individuals routes. Then instead of having your rates 
published on half a page it takes 60 or 80 or 100 pages to publish 
your rates and your routes. The fourth section order requires you to 
do this. The rates are all the same. 

I have a case here. From Houston, Tex. to Travelers Rest, S. C., 
we went to work and checked out 76,000 routes or combinations. So 
imany routes up to Memphis, so many to New Orleans, so many to 
Baton Rouge, so many beyond to other gateways. It is just astronom- 
ical. This is a big complex system of railroads. 

Mr. Hatz. I don’t boo whether the Ford Motor Co. ships any 
cars by rail to Dallas. 

Mr. Sratey. I can answer that. They do. 

Mr. Hare. I would suppose that the Ford factory would send a 
car down to the freight station of some railroad and the railroad 
would do the routing and send the Ford Motor Co. a bill. Isn’t that 
the way it would work ? 

Mr. Sratey. The Ford Motor Co. doesn’t send any carload of 
freight to a railroad company without saying what route they want 
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used. I will give you something that perhaps might be illustrative of 
something. The business of the Quaker Oats Co. in a year, if it were 
in a single freight train, would extend from Cedar Rapids, Iowa, 
through Rockford and Chicago, Ill., and Tecumseh, Mich., and Toledo 
and Akron and Pittsburgh, and Harrisburg and Philadelphia, New 
York City, up to Boston. That would be our business for 1 year. 

I coul take that business and if it were all between Detroit and 
Dallas, route every car over a different route and never repeat the 
routes, for 30 years. That is the complexity of your railroad system. 

Mr. Hate. Doesn’t this show the great development of our railroad 
system ? 

Mr. Sratey. Yes, but it is being impoverished by these orders of 
the Commission that they publish these terrific tomes of nonsense. 
This used to be a slight little book of 200 pages 15 years ago. Then 
we began to get these fourth section orders and they published rates 
and they published a third of a page of rates and 40 pages of routes. 
Then it got so big they took the alcohol rates out of it. That was 40 
pages. Now it is 400 pages. Then it got so big they took the paper 
rates out. Then it got so big they took the binding twine rates out. 
Then it got so big they took the pipe rates out. Then it got so big they 
took some brick rates out. But it still kept growing bigger and bigger. 
The thing that used to be 250 pages is now 1,194. They have had 
all these tariffs split out, and it is all because of the fourth section 
circuity limitations that the Commission has said to you that they 
don’t think is any good. 

Mr. Hate. I want to ask you some questions. 

Mr. Stratey. Yes, sir. 

Mr. Hate. If I want to ship something from Detroit to Dallas, 
whether it is a motorcar or a package of Quaker Oats, I probably 
would care acutely how much I would have to pay for getting the 
job done, but as long as the rate was the same over all the different 
routes why should I be so excited as to whether the commodity, what- 
ever it was, was going to move by Memphis or by some other route, 
any one of the 4,717,000 routes, 

Mr. Statey. Mr. Congressman, there are many reasoins why ship- 
pers route their freight. In the first place, they want to know where 
the freight is, so if they have to get out and trace it or reconsign it, 
they know on what route it is being moved. For example, a man in 
Dallas, Tex., if he is on the Rock Island Railroad may want to give 
the Rock Island the haul. That is a kind of long haul out of Dallas 
up to Chicago. If he is on the T. & P. he may want to give it to the 
T.& P. There are many reasons why shippers select different routes. 
Take a railroad like the Katy, which comes to St. Louis. They can’t 
discriminate in what lines beyond St. Louis they will have routes 
with. They have to give open routes to the New York Central, the 
Nickel Plate, the B. & O., the Pennsylvania, the C. & E. I. That is 
what creates this multiplicity of routes. 

Mr. Hare. Where is the Quaker Oats Co.’s principal factory ? 


Mr. Srarey. Our largest plant is at Cedar Rapids, Iowa. We also 
have a large one in Maine, at Lubec. 

Mr. Hate. Good for you. 

Mr. Starry. We have about 25 or more of them. 

Mr. Hate. If you want to ship a package of Quaker oats from 
Cedar Rapids, Iowa, to Eldorado, Ark., has not the Quaker Oats 
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Co. got some favorite way of doing it, or do they do it a different way 
each time? 

Mr, Statey. We can’t use the same route each time. We might like 
to do so. We might like to give it to the Rock Island Railroad all 
the way from Cedar Rapids to Eldorado, or we might move it over the 
Illinois Central and the Missouri Pacific. There are various routes 
for getting that freight down there. For example, at Cedar Rapids 
if we ship Quaker oats—we ship many other things besides rolled 
oats, and if you want me to give you a recitation of our products, 
I will be glad to put it on the record—we bring grain inbound from 
various origins on different lines, and the line that brings in the 
grain gets the product out. I might bring it in on the Illinois Cen- 
tral and I have to ship it out on the Illinois Central. If I bring it in 
on Milwaukee I ship it out on the Milwaukee. We don’t always have 
complete freedom in the selection of routes. 

Mr. Hare. I don’t want to prolong this discussion, but it does 
seem to me that a shipper has every reason to complain of compli- 
cated rate structures and big books and the difficulty of finding out 
whether the rate from Cedar Rapids to Eldorado is x, y, z, but I don’t 
see why you need to complain about the fact that there are a whole 
lot of routes because that is only because our traflic system is so highly 
developed. 

Mr..Sratey. Mr. Congressman, this little fourth of a page names 
all of the rates from Missouri and Oklahoma and Texas to every 
station in 10 Southern States. My rate clerk can check that rate 
and find the route in a minute. If the railroads have to comply lit- 
erally with this fourth section order that the Commission has out 


against these rates—and there are thousands of those horrible orders 
—we will end up with 50 or 60 or 70 pages and it will take a man a 
long time to ferret vow 1 them to find out whether he can ship. 


We are at Joplin, Mo., for example. You say why don’t I ship over 
the Frisco to Memphis or the Missouri Pacific? The Kansas City 
Southern comes in to me and they say, “We are hauling some stuff 
in here at pretty cheap rates. Give us some of this good canned dog 
food traffic outbound.” We say, “We will give you some of that 
business.” 

We will ship it K. C. S. to Oklahoma City, Rock Island to Memphis, 
maybe N. C. & St. L. to Chattanooga. Right away I don’t know 
whether I am within that 3314 percent limitation as to circuity. We 
have to get out three mileage tables and check the mileages of the 
K. C. S. and check the mileage of the Rock Island and check the mile- 
age of the N. C. & St. L. and then check the short line distance from 
Joplin to Chattanooga. That is stupid. I don’t want to be bothered 
with that stuff. I know what the rate is from Joplin to Chattanooga. 
Let me ship it any way that seems reasonable. } 

Mr. Hatz. Would repeal of section 4 make you happier or would 
your life be easier then ¢ 

Mr. Sratey. Mr. Congressman, we are not asking for the repeal 
of section 4 in 6208. We are only asking that you do what the Com- 
mission has recommended, and that is to modify section 4 so that 
relief for circuitous routes is an automatic thing, and that they won’t 
be required to issue these orders with all of these peculiar and insani- 
tary limitations. 
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Mr. Hare. That is 6208. 

Mr. Sratey. Yes, sir. We favor that. 

: It would make a very high majority of all the shippers of the country 
appy. 

Mr. Hatz. Quite seriously, it will reduce the number of people that 
7 mae to employ to figure out shipping routes, and rates is that 
right ¢ 

Mr. Sratey. I think it will very greatly expedite our ability to do 
business with the carriers and, Mr. Congressman, where it took me 
7 months to get my rates in effect after they were approved, I should 
be able to get them into effect in 45 days. That doesn’t apply only 
to one thing. That is just typical of hundreds and hundreds and 
hundreds of other rates adjustments that are before the carriers. 

Another thing: I call up the railroad company and I say, “We 
want to talk with you about the rate on”—any commodity, say horse 
meat, from Lubec, Maine, or some place, Bellows Falls, Vt., to Marion. 
They say to me, “We would like to check that out,” but it may bea 
month or 2 months before I get an answer, because their rate clerks 
are tied up on these fourth section orders. They are short of man- 
power in their traffic departments because they are spending an inor- 
dinate amount of time complying with these fantastic and unrealistic 
orders of the Interstate Commerce Commission. 

We would get some results if we got rid of this circuity thing. 

Mr. Hate. Let me say that I am very pleased to know that you have 
a plant in Lubec. I didn’t realize you did. It isn’t in my district, 
but Lubee 

Mr. Statery. We ship Puss ’N’ Boots from Lubec which is the favor- 
ite cat food of many cats. 

Mr. Hinsnaw. Will you say that again ? 

Mr. Statey. We ship Puss ’N’ Boots from Lubec, and it is the favor- 
ite cat food of many cats. 

Mr. Hinsuaw. We also have a sizable operation at Bloomington, 
Calif., where we make this cat food. We are getting ready to make 
dog food there. We have some other operations in California. 

Mr. Hate. In the sardine capital of waitie, do you mix Quaker Oats 
with sardines? 

Mr. Sratey. We make cat food with sardines. Cat food has a sar- 
dine base, sardines and Quaker Qats. That is why it is so good. 

Mr. Hatz. I am in favor of it. 

Mr. Stratey. I want to emphasize again that we are not asking you 
to repeal the fourth section or to make it possible for a railroad to 
make a rate between two points and disregard the fourth section. All 
that we want you to do is to fix it so that when a railroad has a rate 
in, any other circuitous route can meet that rate without further ado. 

Mr. Dorxiver. I understand from your last statement that you ap- 
prove of the principle which is supposed to be embodied in long- and 
short-haul costs, that a higher rate should not be charged for a shorter 
haul than for a longer haul, is that right? : 

Mr. Stratey. I would like to answer that in this way: I don’t approve 
of any such thing, but I am here speaking for the league and speaking 
for the Quaker Oats Co. and as a citizen. I am supporting 6208. If it 
were in my hands—incidentally, the league is behind this, too—we 
would go for outright repeal of fourth section, but we are not advocat- 
ing that now. You have substantially that in 6141. We are taking 
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no position on that. We are going for 6208, which simply gets away 
from this circuity limitation deal. If you ask me as Dick Staley what 
[ think about the fourth section 

Mr. Dotitver. Yes; [ ask you. 

Mr. Sratxy. I think it is an evil thing, but many people don’t agree 
with me, but the majority of the league members agree that the whole 
fourth section should be repealed. But that isn’t the purpose of this 
discussion. I am not advocating that here. 

I hope the day will come when I can advocate it but I don’t do it 
today. 

Mr. Dotutver. I am glad to hear that Quaker Oats has a good many 
installations and I know many of them in my congressional district. 

Mr. Sratey. Thank you, sir. 

Mr. Doxutver. In fact, in my home town you have quite an office 
force there, supervising the elevators. 

Mr. Sratey. You must be in Fort Dodge. 

Mr. Dorriver. Yes; in Fort Dodge. 

Seriously now, you made a very comprehensive and interesting 
statement and brought out a segment of this discussion which had not 
heretofore come to my attention. The thing you are complaining 
about essentially, as I understand it, is all this paperwork you have 
to go through in order to comply with section 4; is that it? 

Mr. Sratry. Precisely, sir. I can’t put this in the record, of course, 
but when they got my ns food fourth section proposal ready, it con- 


sisted of about 11 or 12 pages of narrative description, and then there 
is 1 page with a map, 2 more, a dozen or 15 pages—the most compli- 


mess of ee that you ever heard of which is required by the 


cate 
terms of the Commission’s rules of practice relating to that. We 
want to get rid of it and fix it so I can find the rate and not spend half 
a day finding out how I can rock the ship. 

Mr. Dotuiver. Your complaint at this time is not against section 4 
but its administration in which the Commission has said that in order 
to apply that rule they have to specify all the circuitous routes over 
which the rate is applicable. 

Mr. Sratry. That is substantially right, yes, sir. 

Mr. Dotitver, If the Commission itself would change its ruling 
in that respect or get some “nudge” from this committee or the Con- 
gress to do it, that would satisfy your complaint, would it not, without 
ey with the principle embodied in the long-and-short-haul 
clause? 

Mr. Sratey. Mr. Congressman, I am glad you asked that question. 
The National Industrial Traffic League and this railroad tariff research 
group believed the Commission could, by taking a fresh look at the law; 
interpret it in a manner which would permit them to give relief without 
imposing these onerous limitations and synthetic limitations on the 
routing of rates. So the railroads filed a petition with the Commis- 
sion for blanket relief ‘of that kind. We spent many thousands of 
dollars, literally, in the league in the preparation of testimony. We 
filed a brief, my name happens to be on it, pointing out these terrible 
things which happen to us. The Commission finally said “We don’t 
believe that we ave that aunthority under the law.” They would 
not agree with us. But they said “We agree with you that these things 
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which are happening as a result of our orders are no good, and we 
will ask the Congress to pass a law that will get rid of this thing.” 

The Commission is in full agreement with this thing. This 620s 
was issued at their instance. They could not go along with us and 
could not interpret the law that they have that authority today. I 
think they have it, but I am not a lawyer. I couldn’t persuade them. 

Mr. Doxtver. Isn’t it a fact that this 13314 percent limitation on 
the length of the circuitous route is a wholly artificial and administra- 
tive limitation ¢ 

Mr. Sratey. Indeed it is. 

Mr. Dotutver. That isn’t the law at all, is it? 

Mr. Sratey. It is artificial but they said to us, “we believe that we 
must do that under the law as it reads today,” and this is the reason 
why: Because the law has certain little words in it. It says they shall 
not give relief in respect to any rates which are not reasonably 
compensatory. So in order to salve their consciences they said, “We 
can’t let you take the rate which pays 40 cents a car-mile and apply it 
over a route which gives you 10-cents a car-mile. We don’t think that 
would be compensatory.” 

So they hung this limitation on there to salve their consciences, be- 
cause that was in the act. But they said that in reality and in practi- 
cality nobody should use these screwball routes except the United 
States Government for the routing of its freight. I could tell you 
about that sometime. 

Mr. Dotutver. That is another issue in this hearing, section 22. 

Mr. Srauey. Yes, the wasteful and circuitous routes used by the 
Government. The Commission said we have to put that limitation on 
it. We don’t believe in that. We don’t think it does any good. We 
agree that it messes up these tariffs. We will ask Congress to change it. 

Mr. Dotutver. Let me ask you this question: As a practical matter 
would a railroad which has a circuitous route between two given 
points in excess of 13314 percent of the short route be likely to offer 
an identical rate with the short route if they have that many more 
miles to carry the stuff ? 

Mr. Starry. Quite often they can and they do and they likely would 
and they would make money out of it. For example, we happen to be 
on the Rock Island Railroad at St. Joseph, Mo. They have a lon 
route to Memphis. We have a delivery that is on the Rock Islan 
Railroad at Memphis. If we turned it over to another railroad they 
would have to absorb the Rock Island switching charges at St. Jo, the 
switching charges at Memphis. The Rock Island might just as well 
put it down there and put it in itself through its coordinated train 
service and we would get it down there quicker. We would actuall 
get our freight quicker because it would not be interchanged wit 
2 or 3 other railroads. Surely there would be instances where more 
circuitous routes would be used. On the other hand, we think it should 
be left to managerial discretion to determine whether they want. to 
participate in a rate from St. Jo, Mo., or from Cedar Rapids, Iowa, 
to Memphis, Tenn., over their circuitous route. If they think they 
can handle it and make money, that is their business. 

Mr. Dotarvae. What does that do, however, to the intermediate 
points ¢ 

Mr, Sratey. It doesn’t do anything if this bill is passed. It will 
remain in status quo. It won’t involve the intermediate points. You 
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will let the Rock Island Railroad meet the short line routes. For 
example, the Illinois Central has a single line railroad from Cedar 
tapids to Memphis. So has the Rock Island. The Rock Island is 
the longer route. If the Illinois Central has the rate, why should not 
the Rock Island meet that rate if they want to without bothering 
about rates at intermediate points. That is what the Commission rec- 
ommends that you Congressmen let them do. 

Mr. Dorxiver. I think you have made your point very clear. 

Mr. Sratey. Thank you, sir. 

Mr. Harrrs. Mr. Staley, I do not want to prolong this discussion. 

We had Mr. Markham with us this morning from Spokane. You 
were here I believe and heard his testimony. You heard him relate 
the discriminations that existed prior to 1910 and out of the dis- 
crimination that he described came the fourth section of the act. Do 
you agree with that? 

Mr. Starry. I have quite a bit of knowledge of that subject. I was 
chairman of the southwestern fourth section committee some years 
ago. I think I know what the man was troubled about. He was 
troubled’about the provisions of 6141. 

Mr. Harris. He was speaking directly in opposition to the provi- 
sion in 6141 which would repeal outright the fourth section of the act. 

Mr. Sratry. Yes, sir. Speaking for the league and speaking here 
today for the Quaker Oats Co., I am taking no position on 6141 and 
neither is the league. 

Mr. Tiarris. You said that before, but I wanted to ask you if you 
agreed with what he said as to the existence of discrimination at 
inland points, as he explained, which brought about the enactment of 
the fourth section. 

Mr. Sratey. I think there were some grave abuses, yes, sir. You 
had them in the South and the Southwest. I can remember when the 
rate on pipe from Pittsburgh to Eldorado was a lot higher than the 
rate on pipe to Houston and Galveston, and that didn’t make good 
sense. Somebody may have thought it was good, but that was a dis- 
crimination which I think was unjustified. I am quite familiar with 
these cases that the man from Spokane talked about. 1 would not 
want to see those conditions recur. As I said in my direct testimony, 
we believe that the suggestions in 6141 relating to the long and short 
haul rule will require a long, hard look from Congress. We don’t 
advocate that now. I don’t think that the conditions that the man 
comvlained of were sound. 

Mr. Harris. You are an experienced man in this field ? 

Mr. Statey. About 30 years. 

Mr. Harris. I have been quite impressed with your testimony and 
presentation here today. Would you say categorically that such a 
condition would not exist with the enactment of 6208 ? 

Mr. Stratey. Such as the man from Spokane feared ? 

Mr. Harris. Yes. 

Mr. Sratey. I would unhesitatingly say that the enactment of 6208 
would not in the slightest degree restore any of the conditions about 
which he was complaining. 

Mr. Harris. Would a coastal point or would a point that has water 
transportation, called the outlet area, have any advantage over the 
inland points? 
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Mr. Sratey. Notas a result of 6208. 

Mr. Harris. That is what I wanted to be certain about. Thank you 
very much. 

Mr. Sratey. I assure you that. I am very earnest and sincere that 
6208 will not create any conditions of that character. 

Mr. Harris. Mr. Staley, you may proceed with your second 
statement. 

Mr. Sratey. Mr. Chairman, because of my testimony which follows, 
I wish to qualify myself. 

I have had 38 years of experience in traflic and transportation with 
several carriers associations; 20 years in various official capacities in 
the traffic department of the Missouri Pacific System lines. 

I held at one time or another virtually every official title in the 
traffic department of a large railroad. I can say that of vice 
president. 

I was charged with the responsibility for adjusting and negotiating 
freight rates, including making of section 22 quotations. 

I was also responsible for the solicitation of freight with particular 
reference to Government freight. 

For nearly 10 years I have been the vice president of this company. 

In 1954 and 1955, I spent the greater portion of my time as a 
member of the so-called Hoover Commission task force. I was the 
acting director of the Task Force on Transportation and we had 
occasion to go deeply into the subject of section 22 quotations for the 
Government here in Washington and in many other cities and places, 
and putting it bluntly, what we found stumped us. 

I appear here in several capacities; primarily as chairman of a 
special committee on Government rates under section 22 of the Na- 
tional Industrial Traffic League. This is an organization with a mem- 
bership of nearly 1,700 shippers and associations of shippers in every 
State in the Union. The league’s members are buyers and users of all 
kinds of transportation; they are large and small operators; and 
include shippers of agricultural products, livestock products, forest 
products, and products of mines, as well as manufactured articles. 

Additionally, I appear as a private citizen, as an officer of the 
Quaker Oats Co., and not least—but of primary importance in my 
mind—as a taxpayer. 


POSITION OF THE LEAGUE 


The National Industrial Traffic League’s special committee, of which 
I am chairman, does not endorse the changes in section 22 of the Inter- 
state Commerce Act, reflected in H. R. 6141; in lieu we support the 
suggestions of H. R. 525, subject to some minor modifications which 
we will explain, and we urge that H. R. 525 be separately considered 
and acted upon, and we hope it will be acted upon at this session of 
Congress. 

It is our belief the many issues embraced in H. R. 6141 are so far 
reaching in their consequences that the whole subject necessarily will 
require prolonged consideration. Whereas the phase in which we 
are interested, namely, our troubles under section 22, can and should 
properly be considered by this term of Congress and legislation along 
the lines of H. R. 525 enacted. 
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My specific instructions from the league are reflected in the record 
made at the 1953 annual meeting of the National Industrial Traffic 
League, subsequently twice reconfirmed, which I have reproduced in 
appendix A to this prepared statement. 

here are many in the league who would favor the adoption of 
H. R. 525 as it stands. This, as I read it, is a complete repeal of those 
rovisions of section 22 which permit free or reduced rates to Federal, 
tate, and ee government, on both freight and passengers. 
There are others who have the opinion, seemingly shared by the Inter- 
state Commerce Commission, that military considerations require some 
provision for establishment of reduced rates or special rates for 
military purposes during times of emergency. 


OBJECTIONS OF THE LEAGUE TO PRESENT LAW 


The objections of the National Industrial Traffic League to the 
existing provisions of section 22 rest on many and varied grounds. 
I do not believe is necessary to recount in detail the history of section 
22, for I believe you must be familiar with most of it. Essentially 
the provisions of section 22 are as they appeared in the original act 
to regulate commerce, with minor modifications. It was intended to 
permit so-called non-land-grant railroads to meet the reduced rates 
which were available to the United States Government as result of 
land grant agreements. Prior to the repeal of the land grant pro- 
visions of the Interstate Commerce Act, substantially the only use 
made of section 22 was to permit the equalization of competing routes. 
This section of the act was not an to by the Government for any 
cantante movement of freight or passengers except for these 
equalizing purposes. 
he act nie the land-grant provisions became effective October 
1, 1946, and stated the Government should pay “the full applicable 
commercial rates. * * *” 


THE BIRTH OF ABUSE 


But after the repeal of the land-grant provisions, certain people in 
the Government, not only in the military department, but elsewhere, 
realized that the wide-open provisions of section 22 permitted them 
to bargain with the carriers under peculiar circumstances and to secure 
for the Government special privileges and reduced rates thereby 
nullifying the obvious intent of the land-grant repeal. These special 
rates are not subject to any of the normal standards of reasonableness 
or prohibitions of discrimination or preference, such as must be ob- 
served in connection with rates used by the ordinary shippers of the 
country. It has been repeatedly averred in public hearings (and I 
have had personal attention called to many of these situations), some 
people in the service of the Government have deliberately invited 
one form of transportation to bid against another form of transporta- 
tion for a specific allotment of Government tonnage; or they would 
ask for a special rate frequently with one of the normal standards of 
justification being advanced ; in effect, simply saying “here is a piece 
of tonnage we are going to move and what kind of a rate will you 
give me for it?” 
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The ordinary standards or principles under which the carriers 
are approached in seeking readjustments in rates were abandoned in 
favor of the auction block. 

The insidious thing about this business of cutthroat ratemaking is 
that it is not necessary to publish these rates; no one need know any- 
thing about them. In fact, one of the agencies, and a rather impor- 
tant one, makes a practice of keeping the secret quotations secret until 
after the routing of the traffic has been set up. 


CARRIERS NOT BLAMELESS 


All of the blame or criticism for this practice should not be placed 
on the shoulders of the Government’s representatives. Many carriers 
learn of anticipated movements and approach representatives of Gov- 
ernment agencies—not only the Department of Defense, but of 
civilian agencies—and privately, secretly, in the dark of the moon, 
offer a secret reduced rate in order to secure a certain piece of tonnage. 
Sometimes there is no moon. 

In hearings before the Interstate Commerce Commission and in the 
files of the so-called Hoover Commission—I happen to have been a 
member of its Task Force on Transportation—there is evidence of 
this type of chiseling on the part of one carrier against another, as 
well as on the part of certain Governiieh? agencies holding out special 
inducements in the form of additional traffic if one carrier will get 
out and cut the other carrier’s throat. 

To the credit of the Department of Defense, and I think this may 
well be true of other agencies, efforts have been made to curb this 
unscrupulous bidding for traffic by one carrier against another with- 
out consideration for the normal standards of ratemaking. 

But, Mr. Chairman, if I understand the evidence given your com- 
mittee by Mr. Earl Smith, of the Department of Defense, they are 
not very successful, because he said that last year they had over 18,000 
rate reductions offered them under section 22. Now, those things just 
did not happen, because somebody wanted to be nice to somebody on 
his birthday. It was a case of these carriers finding out about a piece 
of freight that was to be moved and running in and offering a tedlinbed 
freight to get that business; if you have 18,000 of those in one départ- 
ment in a year there is not very much control of that abuse. 


CIVILIAN AGENCIES NOT ENTITLED TO PREFERENCE 


It can well be recognized by almost anyone that a time of war 
or a national emergency there may be reasons why the military services 
need to get special rates in a hurry for the movement of troops or 
military traffic, but it is hard for ordinary shippers to understand 
why the United States Government, which is supposed to set an 
example of fair play and honesty and live up to the ideal and prin- 
ciples which have motivated the regulation of transportation, should 
get a special or secret rate for a civilian agency. 

For example, in the movement—to take one out of many—of 
aluminum ingots from points in Texas to Davenport, Iowa, why should 
the government have a lower rate than private companies shippin 
between the same points? Yet the facts are the railroads, barges an 
truck lines have special section 22 rates for the Government. On 
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October 18, 1954, in I and S, Docket No. 6204 the Interstate Commerce 
Commission said the minimum reasonable rate by rail should be 
$13.67 per ton. This must be paid by Reynolds Metals and Aluminum 
Company of America for the movement of their pig aluminum from 
Texas to Davenport, 

On the other hand, General Services Administration has a rate of 
$10.50 or $3.17 a ton less than the commercial rate. In the same train 
from the same origins in Texas to the same destination in Iowa, from 
the same smelter to the same delivery plant for stockpiling purposes, 
carloads of aluminum will move at different rates, the government 
getting a special rate. This special rate is not published or filed with 
the Interstate Commerce Commission; it is a secret rate. But the 
carriers do not deny its existence. Obviously, if the Government rate 
is a fair and reasonable one, it is a fair and reasonable one for the 
aluminum companies. If it is a fact, as said by the Interstate Com- 
merce Commission, that the minimum rate should be $13.67 then how 
can a rate of $10.50 be just or lawful ¢ 

I would like to make a comment before I get into this next para- 
graph. There are many pious people working for the Government 
who say, “We do not know of any rates that are too low.” We have 
invited the carriers to come in and say, “if we have some rates that 
are too low where are they ¢” 

They are disingenuous, to put it mildly. Here is a rate that ob- 
viously is too low, because it is below the rate the Interstate Commerce 
Commission said should be the minimum lawful rate. 

There are just scores of these things. For example, the General 
Services Administration go out and get voluntary reductions—volun- 
tary in the sense that if you do not give them to them, you will not 
get the business. 

They jewed the rate down on cobalt from Niagara Falls to the 
eastern part of the State of New York so that they got a rate on a 
commodity that is worth over $5,000 a ton, they got the rates down 
below the prevailing rate established by the Interstate Commerce 
Commission on common iron bars. They know that rate is too low. 


POSITION OF THE CARRIERS 


The various carrier organizations either have or will make known 
to the committee their positions. 

As far as rail transportation is concerned the railroads know the 
present section 22 situation is a foul mess which must be cleaned up. 
They know it is wrong but nevertheless they are dragging their feet 
because they also want other changes made in the law, so they won’t 
be left out on an imaginary limb. 

For one thing, they now use the secret rate method to avoid long 
delays incident to obtaining fourth-section relief. Truck companies 
are not subject to section 4 and the railroads feel if they have to move 
Government traflic on commercial rates they will be at a disadvantage 
in competing with the trucks. This is the same disadvantage they 
have now as to all traffic except Government traffic. 

These section 22 maneuvers are in our minds scandalous and we 
think it ridiculous and a narrow approach to urge these conditions 
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be continued in order that the railroad companies may meet flea-bite 
competition on a tiny fraction of their total tonnage. 

Two wrongs don’t make a right; here we have thousands of things 
that are wrong and all of them collectively don’t add 7 to a right. 

In contrast to the position of the railroads, practically all other 
forms of transportation are united with the aa of the country 
in the belief that there should be imposed upon the Government itself 
the same morals it imposes on everyone else and support the view that 
section 22 is so widely and grossly abused that there is crying necessity 
for the relief which H. R. 525 will afford. 


GOVERNMENT OBJECTIONS TO REVISED SECTION 22 


During the many heated discussions about modification or re- 
peal of the free or reduced rates provisions of section 22, some of the 
Government agencies have expressed devious and fantastically con- 
ceived objections. Without speaking disrespectfully of any of these 
objections—because I am sure that in many instances they represent 
the considered views of men who I know to be honest and sincere— 
we believe they are replete with representations which are inaccu- 
rate, which are only half truthful and in some cases completely un- 
true. They disregard what we conceive to be a basic sound trans- 
portation policy, namely that all shippers should have equal treatment 
from common carriers. 


GOVERNMENT EXAGGERATES ITS IMPORTANCE 


One objection is that Government operations are not comparabie 
with those of commercial concerns because of their farflung interésts 
and large volume of traffic. This is a grossly exaggerated circum- 
stance. It is true the Government is an important shipper of freight, 
but it is far from being as important as some people would make 
it out to be. For example, during fiscal 1954 the Army shipped 
328,000 carloads of frei ht and this was during a period of great 
activity owing to the Korean situation. During the same period, 
General Motors Corp. shipped 615,000. carloads of freight and an 
equal amount of tonnage over the highway. By comparison, the 
business of the Department of Defense doesn’t look so big after all. 

One of the excuses frequently advanced is the large number of 
items which the Government ships. Reference is made to 2.5 mil- 
lion items. This sounds impressive until one begins to examine what 
is meant by an item. For example, in the huge catalog of 2.5 million 
items shipped by one of the departments, we find such things as 
20,259 different sizes of nuts and bolts. Each of them is an item, 
but they are still just nuts and bolts. They have 13,055 items of 
screws, 940 gaskets. and 14,950 types of stencil paper. Gaskets are 
gaskets, and stencil paper is still “paper, oil board” in the classi- 
fication; so this claim of immense variety and conglomeration of 
Government traffic is just a lot of drivel and should not be taken 
seriously. 

ORDERLY PROCEDURE FOR ALL 


Another objection is that carriers’ associations are sometimes slow 
in handling rate adjustments. This is true and it is a good thing 
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rate proposals, which may have far-reaching effects upon other peo- 
ple, are given wide publicity and careful consideration by the numer- 
ous groups of carriers involved. Shippers have a right under laws 
recently enacted by this Congress to know of proposed changes in 
rates which another shipper, including the United States Government 
as a shipper, desire to have. The Government’s traffic business should 
be organized in a businesslike way. Our company frequently has 
to go to the carriers to ask for adjustments in rates, and it takes us 
some time to get them. We stand it more or less patiently, and I don’t 
know of any reason why the Government, many departments of which 
are not nearly as large shippers as we, should be given special con- 
sideration. They should stand in line and take their turn and be 
treated like citizens. 


WILL H. R. 525 RAISE GOVERNMENT FREIGHT BILL? 


Still another objection is that repeal of section 22 will increase 
cost of Government. Also, it is said elsewhere that traffic moving 
under special Government section 22 rates on the average pays higher 
rates than traffic moving on commercial rates. These statements are 
mutually exclusive. If it is going to cost the Government more 
money to pay commercial rates and yet they claim they pay higher 
rates under section 22 than commercial shippers pay, there is some- 
thing wrong with those two statements. They both can’t be right. 

If Government rate proposals are publicized as are commercial 
shippers’ proposals, they may often get better rates because experi- 
enced commercial shippers will assist in seeing that proper rates 
are approved. 


STOP THIS PREFERENCE 


All of this discussion boils down to one thing. It is a fundamental 
principle of transportation regulation that all shippers should be 
treated alike, that rates should be fair and reasonable, they should be 
nondiscriminatory and they should be nonpreferential. ‘These prin- 
ciples should apply to any shipper, whether it be a department of 
the Government or an individual State, or a community or the Quaker 
Oats Co. or any of the numerous hundreds and hundreds of shippers 
who are members of the National Industrial Traffic League. 

There are other sections of the Interstate Commerce Act which we 
don’t like and want changed but as long as they are the law we must 
live and do business under them. If the commercial concerns of this 
country, many of which are larger trafficwise than civilian agencies 
of the Government, can live under these principles of fair and equal 
treatment, there is no sound reason in our opinion why preference 
should be given to any part of the United States Government except 
perhaps in time of war. 

Gentlemen, it is the sincere hope of the league that the provisions 
of H. R. 525, perhaps modified to provide for special treatment in 
time of emergency or war for the Department of Defense, be brought 
up and separately acted upon at this session of Congress. Nothing 
will be gained by delay except the continuation of an evil. 
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The Government of the United States, like Caesar’s. wife, should be 
above reproach, and yet we see it conducting its transportation activi- 
ties in a manner which, if I as an individual citizen were to do the 
same thing, would land me in jail. Please make the Government 
behave itself and let’s stop this midnight, secret, “dark of the moon,” 
in a corner, chiseling—either by the Government or by some of the 
weak-kneed sisters in the transportation industry. The rest of us 
shippers who must live by the book should not be penalized by having 
to pick up the check to pay for deficits in transportation costs because 
of unfairly low rates that accrue exclusively to the Government. 

ne I do thank you, Mr. Chairman and gentlemen. 

- Harris. We thank you, Mr. Staley. 

1 bene the impression that all of us here understand very well what 
your position is with reference to section 2 

Mr. Sratey. Thank you, Mr. C oe 

Mr. Harris. Mr. Williams? 

Mr. WittrAms. I have no questions. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hinsuaw. I would gather from your statement, Mr. Staley, 
that the reason why the railroads have not joined the rest of the 
transportation industry in being in favor of repeal of section 22 is 
because they are either afraid of reprisals on the part of the trans- 
portation people in the Government, or because the rails have a guilty 
conscience. Now, which is it 4 

Mr. Srarey. Well, they do have a guilty conscience—that is in- 
escapable—but their excuse is that they can meet spotty competition 
of trucks, or barges, without having to worry about the fourth sec- 
tion. That seems to bother them a lot. 

Another excuse they have is that the Commission, carrying out what 
they believe to be the intent of Congress, has said that rail rates when 
published to meet water competition should be somewhat lower than 
the actual water costs, and there have been many orders of the Com- 
mission accepting that principle. 

Under section 22 the rail carriers could meet the water competition 
rates on the button and not have a differential higher than the water 
rate. 

They are also apprehensive of the fact that contract carriers are not 
required to file their present precise rates with the Commission and 
they can meet that type of competition freely, using section 22. 

I have not heard any of them wince at the suggestion that some- 
body will spank them, by taking some Government business away from 
them, if they go for section 22 repeal. 

Mr. Hinsnaw. Mr, Staley, in view of the fact that the gentleman 
who testified on behalf of the Government opposed section 22’s repeal ; 
also claimed great experience in the position that you hold—I believe 
he was with the Quaker Oats Co. 

Mr. Sratvy. Mr. Smith was associated with the General Mills and 
he said, as I remember his testimony, that he had had something more 
than 32 years of experience as industrial traffic manager. 

I purposely stated my qualifications to show that I have not only 
had industrial experience, but a rather wide experience in rail traffic 
management, and also talked to you about my experience with the 
Hoover Commission to show you I am not just talking from imagina- 
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tion or indignation, but based on firsthand knowledge and experience 
with the subject. 

I have great respect for Mr. Smith, but I think our activities have 
been along different channels. 

Mr. Hinsuaw. Another thing that occurs to me, as a Member of the 
Congress, is the fact that the industrial shippers, commercial shippers 
I should say, are having to carry at least a portion of the load of the 
losses that are being sustained by the rail carriers in the transportation 
of passengers. 

Mr. Srarey. Indeed we are, sir. 

Mr. Hinsnaw. And the transportation business generally of the 
rails. 

Mr. Sratry. Yes, sir. 

Mr. Iinsuaw. Now, the loss from passenger transportation comes 
from a number of causes, and a good many more than I would know; 
but one of these causes is the agreement that they had to make origi- 
nally with cities and towns which require that trains going through 
those cities and towns, or counties, or whatever the political subdivision 
may be, had to make stops in connection with such services; and also 
a large part of the expense appears in the form of taxes. 

Is any effort being made by the National Industrial Traffic League 
to help the rails correct those situations ? 

Mr. Sra.ry. I cannot speak too learnedly on that subject, because I 
have not the information. I just do not know precisely. I will back 
up. Mr. Ott, who will represent the league in reference to H. R. 6141, 
will speak to that point. 

Mr. Hrnsuaw. I am glad, because I think that is a very important 
thing. We cannot see the railroads losing $600 million a year on pas- 
senger transportation, which has to be made up by the services that 
they are offering to the shippers of goods—— 

Mr. Sratey. Mr. Hinshaw, you have not said half of it. With these 
tremendous passenger deficits, these railroad companies are making 
tremendous rate cuts in quoting Government rates for passenger 
transportation. 

Now here they are with a business that is causing them a big loss 
of money and they are further cutting the rates for the Government. 
It does not make any sense. 

Mr. Harris. Will the gentleman yield ? 

Mr. Hinsuaw. Yes. 

Mr. Harrts. Do they do that on their own in order to obtain the 
business, or do they do it at the instance of the Government? 

Mr. Sratey. I do not want, to qualify as a passenger expert, but this 
Hoover Commission report covered that in some detail. They have 
a standard standing reduction for Government employees. I think it 
is 10 percent. 

Now, the Department of Defense, as I understand the story, and as 
it is related in this transportation task force report of the Hoover Com- 
mission—that part was handled by another man—the Government has 
movements coming up, and they will ask an airline, or a busline, or a 
rail line, who will give them the best rates. They are auctioning off 
that passenger business. 

Mr. Harris. Now, who determines that standing 10-percent redue- 
tion? How is that brought about ? 
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Mr. Srarey. I do not know the history of that, sir; but it has been 
there for some time. 

Mr. Harris. Do you have any way of obtaining that information ? 

Mr. Sratey. Yes; I am sure [ can develop that and I will be glad 
to do so and, if I may, I will send you a letter to be put into the record. 

Mr. Harris. What I want to know is whether or not the Govern- 
ment is requiring the railroads to adopt this as a policy, and whether 
the railroads are not in agreement with it, or is it a general under- 


standing? How it is done. 
Mr. Sratey. You are talking now about the 10 percent ? 
Mr. Harris. Yes, sir; the standing reduction that you referred to. 
Mr. Starry. I think that can be developed, but I do not have the 


information. 
Mr. Harrts. If you are able to obtain that and supply it, we will be 


glad to have it. 
Mr. Sratey. I can do that, and you can be sure that it will be done. 


(The information requested follows :) 


THe Quaker Oats Co., 
Chicago, IU., June 18, 1956. 
Hon. OreEN Harris, 
Chairman, Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 

Dear Mr. Harris: When I appeared before your subcommittee on May 2 in 
support of H. R. 525 you asked me some questions about the 10-percent reduction 
under section 22 on military passenger business, which I was then unable to 
answer. I promised to develop some information on this subject, and I think the 
memorandum, first attached, tells the story. 

I have also prepared and attached a memorandum showing in what respects 
the recommendations of the so-called Hoover Commission relating to section 22 
differed from the recommendations of the Commission’s Transportation Sub- 
committee. 

Thirty copies of these memorandums are enclosed for use of the committee 
and its staff. I trust they can be included in the record in connection with my 


testimony. 


Yours very truly, 
J. R. STatey, Vice President. 


SUPPLEMENTARY MEMORANDUM 


Subject: Section 22 of the Interstate Commerce Act—Reduced railroad fares for 
account of Department of Defense. 

The railroads in the United States have extended, as a section 22 quotation, 
at flat 10-percent reduction on all passenger fares for the Department of Defense. 
The quotation actually takes the form of an agreement or negotiated contract 
signed by the chairmen of the various carriers’ passenger associations and by 
officials of the several divisions of the Department of Defense. The reduced 
fares apply only to tickets purchased on Government transportation requests. 

For more than 50 years the organizations which now comprise the Depart- 
ment of Defense had the advantage of special rates from some carriers under 
land-grant deductions. As early as 1914 there was a general section 22 quotation 
made to the various military services, granting them generally a flat 3-percent 
reduction in fares plus whatever land-grant deduction was applicable, or a 
flat 5-percent reduction in fares when no land-grant mileage was involved. 
When the Land Grant Act was repealed effective in October 1946, the rail carriers 
worked out an agreement and contract with the military services which allowed 
them a flat 10-percent reduction for all military passenger traffic moving on 
transportation requests. This agreement was considered an exclusive or prefer- 
ential contract under which the military services virtually agreed to give all 
of their passenger business to the rail carriers. Among other considerations, 
the military services agreed to let the rail carriers select the routing for all 
group movements of 15 or more people. These arrangements eliminated any 
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expense to the carriers for soliciting the business. The agreement is quite 
comprehensive with detailed specifications for all types of passenger movements, 
including the movement of impedimenta, kitchen cars, soldiers’ remains, meals, 
hospital cars, etc. The carriers were well satisfied with the preferential contract 
for it assured them a substantial military movement, and they felt the 10-percent 
reduction was offset by the advantages which accrued to them. It has been said 
this reduction is equivalent to the commission the rail carriers pay to travel 
agencies on all-expense tours. 

The agreement was on a year-to-year basis and about 1950 or 1951 the ex- 
clusive or preferential provisions were removed. In 1952 the Department of 
Defense, which had been criticized by other forms of transportation for its 
deal with the railroads, began asking for bids from various competing forms of 
transportation on group movements of 15 or more people. The nonscheduled 
airlines avidly sought this traffic and the rail carriers’ share fell to a little under 
35 percent of the total. After losing such a large portion of their military 
passenger business the railroads authorized their passenger associations to study 
these bid requests in relation to railroad costs, to calculate costs of competing 
forms of transportation and to go after the business. They have been doing 
this and are now handling about 65 percent of the military passenger trafliic. 
I am told there are several thousand requests for bids per year. The only re- 
strictions placed on the passenger organizations who make the bids is that the 
revenue must exceed their calculated out-of-pocket costs. 

Thus it is that military passenger traffic is put on the auction block. 

No such reductions have been extended to other Government agencies, be- 
cause it is explained none of them control any group movements of passengers. 


JouHN R. STALEY. 
Onrcaco, IL., June 15, 1956. 


SUPPLEMENTARY MEMORANDUM 


Subject: Section 22 of the Interstate Commerce Act—Recommendations of Com- 
mittee on Organization of the Executive Branch of the Government 
versus recommendations of its Transportation Subcommittee. 


The Transportation Subcommittee recommended section 22 of the Interstate 
Commerce Act be amended by eliminating the provisions which authorized 
movement of Government traffic at free or reduced rates. 

In recognition of certain claimed difficulties and to prevent alleged inequities, 
the subcommittee also recommended : 

(a) Amendment of section 6 to authorize the ICC to permit retroactive appli- 
cation of rates on Government traffic. 

(b) Requiring contract motor carriers to file actual rates on Government 
traffic. 

(c) Subjecting all air carriers handling Government traffic, for hire, to CAB 
rate regulation. 

(d). Establishment of necessary rules pertaining to publication of rates on 
classified military property. 

The Hoover Commission, however, declined to concur in the basic recommenda- 
tion, i.e., elimination of the free or reduced rates provisions from section 22. 
Instead, the Hoover Commission recommended : 

(a) .Amendment of the national transportation policy to make it more definite 
and detailed and that the Government should, as a user of transportation, con- 
form to that policy. 

(b) Rates on Government traffic be made public as soon as they are negotiated, 
except where national security is involved. 

(c) Promulation of rules and regulations pertaining to movement of classi- 
fied military property. 

The latter two recommendations make no sense, because if section 22 is con- 
tinued, there is no need for special rules covering movement of classified property ; 
and to recommendation (c), there is no advantage in making public a Government 
rate after it has already been negotiated. As a matter of fact, that is what the 
Government agencies are doing today. 

JOHN R. STALEY. 

OCnrrcaGo, ILL., June 15, 1956. 
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Mr. Hinsuaw. Mr. Staley, my purpose in mentioning that subject 
was to find out, if possible, how to make it possible for our industry 
and commerce generally to receive the lowest reasonable rate for their 
transportation, because, after all, those rates are reflected in the prices 
that the people must pay for the things that they purchase. 

Now, one of the arguments made by the General Services Adminis- 
tration in favor of section 22 rates was that they had to have rates on 
very short notice and on 1 or 2 days’ notice, at least. 

Do you think that the General Services Administration could get a 
special order from the Commission under section 6, of the Interstate 
Commerce Act to establish such rates on 1 or 2 days’ notice ¢ 

Mr. Srarey. I am so glad you asked me that question. Right in the 
GSA there is a lack of organization as between procurement and trans- 
portation that created that condition at times. It is not a constantly 
recurring thing, but that instance referred to a case where they had a 
shipload of ore, or some other commodity, coming in and the 
traffic department of the GSA did not learn about it until a day or two 
before the ship was to dock; but other men in the GSA knew about it 
months before that time, because they had made contracts, and they did 
not notify their traffic department. 

I think in cases like that they do not deserve any consideration. 

Mr. Hinsnaw. I am trying to bring out the fact, as I did when 
it was under direct discussion, that somebody in GSA should have 
known about the shipment at the time it was actually shipped out 
of the port abroad. 

Mr. Sratey. You have put your finger on it, Mr. Hinshaw. Of 
course, people knew when that stuff was going to be moved and should 


have lined up their traffic departments so that they could get the 


business and get these rates. 

It is very difficult to negotiate rates on 1 or 2 days’ notice. You 
do not think that the American Smelting & Refining Co., or anybody 
else, would be caught like that? Of course not. It is sloppy organ- 
ization in the GSA. 

Now, Mr. Hinshaw, in our report of the task force, we pointed out 
things like that, and we recommended that the General Services Ad- 
ministration set up a separate Traffic Department on an equal basis 
with its Purchasing Department, and that liaison be eatafishied be- 
tween them, so as to avoid the precise thing you are talking about. 
And, the organization is now working to that end. And, when they 
get these organizations on a business-like basis, they will not have con- 
ditions of the kind I have related. 

Mr. Hinsuaw. It seems to me unbelievable that a shipload of any- 
thing could arrive in a port, consigned to the United States Govern- 
ment, and somebody in the United States would not know about it. 

I will not ask you to comment on that. But, obviously, there needs 
to be a little liaison between the Purchasing Department and the 
Transportation Department of the GSA. 

Mr. Sratey. Mr. Hinshaw, we hammered on that all through our 
report and, it is not only true in the GSA, but in the Department of 
Defense. We found some conditions there where there was lack of 
coordination between the Transportation Department and the Pro- 
curement Department in the Department of Defense, and we pointed 
out that that is one of the most essential phases of commercial traffic 
management. There must be a tieup between purchasing and traffic. 
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Mr. Hinsuaw. Mr. Chairman, have the views of the Hoover Com- 
mission on this section 22 been presented at a time when I was not 
here, perhaps? I do not remember having heard it before. 

Mr. Harris. No, nobody presented the Commission’s views. It has 
been referred to by this witness. 

Mr. Sratry. Mr. Hinshaw, the task force report has some very 
strong views about section 22; but the Hoover Commission itself did 
not follow all the recommendations expressed by the task force in 
relation to section 22. I was told that they thought it was too con- 
troversial. 

T do not want to express what I really think about it. 

Mr. Hinsuaw. Well, Mr. Chairman, I really believe that, for the 
information of the committee and the Members of Congress, this 
matter should be put in the record so that we will have it when it 
is brought before the House. I believe that the views of the task 
force should be spread before us on the record, in connection with 
this subject, so that we will have them for the Members for their 
consideration, in the event other views are presented, may I ask that 
the task force views be spread upon the record at this point, or some 
other appropriate point ? 

Mr. Harris. That is the task force that you have there now? 

Mr. Starry. This is a task force report on transportation. This is 
the Hoover report. This is the Hoover Commission Report on Trans- 
portation which summarizes much of this; and they do not go nearly 
as far as the task force did. That has disturbed a great many people. 

Mr. Harris. Could you prepare a brief memorandum as to what 
the task force position was, and outline what is in the little booklet 
that you have there, regarding section 22? 

Mr. Sratey. Yes, sir. 

Mr. Chairman, I think if we were to reproduce all that the task 
force said about section 22, it might make as much as 8 or 10 double 
spaced pages. 

Mr. Harris. I did not ask you to reproduce all that they said about 
it. I just asked you to prepare a brief memorandum as to what the 
task force’s position was. 

Mr. Srarry. I will be glad to do that, and I can have it in your 
hands some time next week. 

Mr. Harris. Will you also prepare for us a brief memorandum on 
what the Hoover Commission’s report was? 

Mr. Sratey. I shall be glad to do so. 

Mr. Harrts. Is that satisfactory? 

Mr. Hinsnaw. Yes, that will be very fine, Mr. Chairman. 

I believe that it may be necessary, in connection with this matter, 
to be aware of that subject, and have it ready to quote. 

Mr. Harris. You may prepare those two memorandums for the 
record and we will let it be included with your statement of this 
morning. 

Mr. Sratey. Thank you. 

(The information requested was supplied by Mr. Staley and appears 
on p. 445.) 

Mr. Hrnsuaw. One more question, Mr. Staley. Mr. Smith brought 
out in his discussion, I believe, before the Commission, that it was 
necessary—I do not know that he stated it that way—that the Govern- 
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ment makes shipments all over the country and hence was entitled 
to secret rates on account of roundabout shipments, and shipments 
to odd points, and places. 

Would you discuss that subject a little bit ? 

Mr. Srarey. Well, if that is not non sequitur, I do not know what 
is. Just because they make shipments to odd places, odd corners of 
the country, should not entitle them to seek special rates. If anything, 
they ought to pay higher rates for asking for unusual movements. 

Mr. Hinsuaw. That is the way it seemed to me, because if they are 
asking for one-way movement, they ought to have to pay higher rates 
than where traffic can be found to move in both directions; and that 
is one of the reasons why their rates are somewhat higher than the 
commercial rates. 

Mr. Sratey. Mr. Hinshaw, I am so glad that you brought that up. 
I have personally examined lots, thousands of Government bills of 
lading and reports of shipments, and this condition you speak of is 
greatly exaggerated. I mean to say that they make a mountain out 
of it, and literally that would be but a small percentage of their total 
business that would move to these obscure places. It happens, but 
they still ship a lot of freight from Philadelphia to Chicago, and 
Dallas to New Orleans. 

Mr. Hinsuaw. That is all. Thank you. 

Mr. Harris. Mr. Mack? 

Mr. Mack. I have no questions, but I would like to commend Mr. 
Staley for his forthright statement here today. As we would say in 
Illinois, he has laid it on the line, and I am sure that the committee 
members understand your position, Mr. Staley. 

Mr. Statey. That was my objective, sir. Thank you. 

Mr. Harris. Are there any other comments from the members of 
the committee ? 

Mr. Hale, do you have any questions? 

Mr. Hats. I do not have any questions. 

Mr. Harris. As I understand from your statement, Mr. Staley, you 
say that the Government shipped 348,000 carloads in 1954? 

Mr. Starry. Well, it should be 328,000. I corrected that. 

Mr. Harris. Would you say that that was the total shipment of 
freight for the entire Government during 1954? 

r. Stacey. Mr. Chairman, that was just the Army. Now, that 
information, as well as the information about other freight shipments 
by the Government, is included in this task force report. 

_ We got that information from the Army and it is public informa- 
tion in this task force report. mt 

I would like to make another comment, if I may. 

The amount of business that is now moving for the Government 
is very substantially less than that and that is reflected in the exhibit 
that was presented by the witness, Smith, on April 24, in which he 
showed that in fiscal 1954, the Department of Defense total freight 
bill was $816 million, and fiscal 1955 it had dropped to $537 million, 
because the Korean situation was cooling down. 

So the Government ships a lot less freight now than it did 2 or 3 
years ago. 

Mr. Harris. $537 million ? 

Mr. Srauey. Yes, sir. 
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— Harris. Now, you say that those rates are secret. They are not 
public. 

; Mr. Strategy. They are not filed with the Interstate Commerce Com- 
mission, and they are not public. Information about them is not 
generally available to any other commercial shippers, but it is a 
rather interesting thing. The Department of Defense maintains a 
public file of those quotations and after so long a time they put that 
out and there are people in Washington and elsewhere who make 
a living out of going over to the Department of Defense office and 
copying off information about these rates, so that somebody else can 
get them. For $15 a month you can get a report of all section 22 quota- 
tions given the Department of Defense. 

Mr. Harris. Here is a practical problem. We are going to be 
asked about this, and I want to know if you have the answer. If we 
repeal section 22, there will be no special rates for Government ship- 
ments. Now, how much additional burden would the freight cost 
be to the taxpayers ? 

Mr. Sratey. That is a good question. In my judgment if the 
Government traffic organizations would approach their rate problem 
in the same manner that the commercial shippers do, they could get 
rate adjustments. They cannot get them overnight. But, they can 
he worked out. I get rate adjustments. I have to wait in line some- 
times, but if I have a rate I can justify, I get it; and if the Government 
has a rate which it can justify, it will get it from the carriers, and they 
should not have any rates which they cannot justify. 

I do not know that there should, in the long run, be any real in- 
crease in the Government’s freight bill. 

Mr, Harris. Well, that leaves me a little bit puzzled. I have the 
impression from your statement and the statements of other witnesses, 
that the Government ought to pay a fair rate. Your example of the 
pig aluminum a moment ago is a question in point. 

Mr. Sratey. You are right about that, but I said, Mr. Chairman, 
that the Government should not have any rates which cannot be jus- 
tified; and it is true that they now have such rates. They will be 
taken away from them and it will cost them some more money. 

Mr. Harris. How much? 

Mr. Statey. Above what they are now paying. 

Mr. Harris. What will the total figure be? We are going to have 
to answer that question when we go before the House with this. That 
is the reason I am trying to get the information. We are either going 
to have to answer it or we are going to have to say that we do not 
know. 

Mr. Sratey. I do not know that anybody knows. Of course, as 
commercial shippers, we have no access to the files of the Government. 
We could not supply that information. 

Mr. Harris. Phat is what I want to find out, if that information is 
available. In other words, we are going to have to give an answer 
to the question. 

Mr. Statey. Yes, sir. 

Mr. Harris. Well, we thank you very much again. 

Mr. Hinsnaw. One question, Mr. Chairman. 

Mr. Harris. Mr. Hinshaw. 
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Mr. Hrnsuaw. Do you think, Mr. Staley, that the government will 
find that through their use of section 22 instead of their referring 
to the tariffs, that they will actually get some reductions in rates if 
section 22 were abolished ? 

Mr. Srarey. I have had this experience, and it is not an unusual 
one at all: Now, under the mechanism of making freight rates today, 
if a shipper asks a railroad association to establish a reduced rate, 
that is made public here, and every shipper in the country knows 
what is proposed, and quite often somebody else, some other shipper, 
or other industry will say, “That rate should not be 95 cents. It 
should be only 75 cents,” and the fellow comes up with a lower rate 
than he asked for. 

Now, the people who have been dealing with the Government tell 
me quite often, if these rate matters were really studied by some of 
these Government traffic agencies, they could justify the rates that 
they have. So I would say there would be instances where they 
would get better rates through having experienced traffic people 
having a chance to take a shot at them. 

Mr. Harris. Thank you very much, Mr. Staley. We will be glad 
to have your statement. 

Mr. Starry. I want to thank all of you for the kindness of letting 
me come on at this time. 

Mr. Harris. We thank you very much. We are very glad to have 
you, and we appreciate your very fine, forcible statement. 

Mr. Stratey. Thank you. 

Mr. Harris. The committee will adjourn until 10 o’clock tomorrow 
morning. 

(Whereupon, at 4: 55 p. m. the committee was recessed, to recorivene 
at 10 a.m. Thursday, May 3, 1956.) 
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THURSDAY, MAY 3, 1956 


Houses or REPRESENTATIVES, 
SUBOOMMITTEE ON TRANSPORTATION AND COMMUNICATION, 
OF THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Wi1aMs (presiding). The committee will please be in order. 

At this time, I would like to recognize Mr. George H. Shafer, general 
traffic manager of the Weyerhaeuser Sales Co. and the Weyerhaeuser 
Timber Co., with headquarters at St. Paul, Minn., who has a statement 
that he would like to submit. 

Request has been made by former Congressman Lyle Boren that 
we accord this privilege to Mr. Shafer. 


STATEMENT OF GEORGE H. SHAFER, GENERAL TRAFFIC MANAGER, 
WEYERHAEUSER SALES CO. AND WEYERHAEUSR TIMBER CO., 
ST. PAUL, MINN. 


Mr. Suarer. Thank you very much, Mr. Congressman. My name 
is George H. Shafer, general traffic manager of the Weyerhheuser Sales 
Co. and the Weyerhaeuser Timber Co., with headquarters at St. Paul, 
Minn. Our companies produce and distribute various kinds of forest 
products on a national scale. In this distribution, we employ the 
services of the railroads, trucking lines, and water carriers. Over 80 
percent of the outbound products shipped directly from our mills and 
plants in Oregon, Idaho, and Washington, moves by rail. We are 
vitally interested in having, at all times, strong railroads, privately 
owned and operated, and believe that such is required in the public 
interest. 

The report of the Cabinet Committee, which inspired the legisla- 
tion now before us (H. R. 6141), has been carefully studied and I 
wish to say, without hesitation, that the overall objectives have my 
complete approval, particularly the attempt to minimize regulation 
and thus permit more managerial freedom. 

Because of the time limit and in view of detailed testimony by others, 
particularly that of a representative of the National Industrial Traffic 
League, which has my general approval, I shall comment upon but a 
few of the statutory changes proposed in the act. 


DECLARATION OF NATIONAL TRANSPORTATION POLICY 


Prior to 1940 no declaration of ares policy preceded the 


act, although some brief expressions of Congress intended as guides to 
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the Commission were contained in particular provisions. Thus, for 
over 50 years, the Interstate Commerce Commission successfully ad- 
ministered the act without a declaration of policy, and so far as | 
know, did not feel any great need for such a pronouncement. I do 
not know of any real i for such a declaration today and prefer that 
the powers and duties of the Commission be spelled out in the act 
itself. 

When the 1940 legislation was under consideration, the Interstate 
Commerce Commission, before a congressional committee, took the 
position that a declaration of policy was “an inept and maybe an 
ineffective way of making law.” They also pointed to the dangers of 
lack of clarity in such statements. The fears of the Commission have 
been fully justified with the passing of time, in my opinion. On or 
about December 22, 1955, the Commission submitted its comments to 
your committee on the various provisions of H. R. 6141. These com- 
ments refer, among other things, to the difficulty in interpreting a 
declaration of policy and conclude with the following words: 

For the foregoing reasons we urge that if a statement of national transporta- 
tion policy is considered desirable the present statement be modified only after 
careful consideration. [Emphasis mine. ] 

It seems clear to me that the foregoing indicates doubt on the part 
of the Commission as to the desirability of a declaration of geliby. 
My own doubts are increased by the fact that in the so-called Bricker 
report (S. Rept. 1039, 82d Cong., 1st sess.), a statement was made 
that— 

A statement of transportation policy should be treated as an integral part of 
the substantive law. 

The Supreme Court in at least one case—namely, American Truck- 
ing. Associations v. U. 8S. (344 U. S. 298), the truck-leasing case— 
seems to have relied somewhat upon the declaration of policy in 
sustaining the Commission’s decision; and, moreover, there is strong 
evidence that the Commission itself accepts the policy declaration as 
the equivalent of substantive law, particularly in rejecting rates pro- 
posed by one form of transportation because of their possible adverse 
effect upon a competing form. The declaration of policy should, in 
my opinion, be treated as a preamble and convey no authority to ex- 
pand or limit the substantive provisions of the act. It appears that 
the best way to prevent it from being so used by the courts and the 
Commission is to have no such declaration. 

It is realized that there are those who believe that there should be a 
suitable declaration of policy preceding the act, and it is further 
argued by some that the Congress will never consent to its complete 
deletion. If such a policy declaration is to be retained, my sugges- 
tions are contained in the attached document, which would eliminate 
what I consider to be some objectionable and unnecessary phraseology 
contained in the Cabinet Committee’s recommendation and also adds 
a caveat which would restrict its use and prevent it from being re- 
garded as substantive law. The deletions and additions would seem 
to require no comment. A broken line is drawn through the words 
that would be eliminated and new language is underscored. 
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THE FOURTH SECTION 


It is proposed to amend section 4 of the act so as to remove the 
requirement that rail or water carriers must obtain prior approval for 
charging greater than the aggregate of intermediate rates, and for 
charging less for longer than for shorter distances over the same line 
or route 1n the same direction, under certain conditions, when necessary 
to meet actual competiiton. 

Under this proposal, other long-and-short departures would per se 
continue to be unlawful; but under the pending bill, as I understand 
it, the provisions under which the Commission may grant relief would 
be deleted from the act. 

It has been my thought for some time that the fourth section could 
now be safely repealed, in view of the requirements contained in other 
sections of the act. Substantial opposition to repeal, or any real 
change in this section, has always appeared whenever such proposals 
were made. In the circumstances, I believe the proposal of the Com- 
mission as contained in H. R. 6208, which would eliminate the neces- 
sity of carriers securing prior approval for the publication of rates 
over circuitous routes to meet the rate or rates in effect over direct 
routes between competitive points, would be an excellent start. at solv- 
ing this problem. 


SUSPENSION PROVISIONS (SEC. 7 (C)),H. R. 6141 


In the interest of expediting suspension cases, I favor the shorten- 
ing of the suspension period even to 90 days, with a provision for 


resuspension if necessary. I do not, however, favor shifting the bur- 

den of proof to the protestant, even if the protestant be a carrier. 

The party proposing rate changes is best able to justify them. No 
a 


doubt under present law suspensions are secured, particularly by com- 
petitive carriers, primarily for purpeses of delay, but it seems to me 
the Commission, in administering the act, can detect and correct most 
of the abuses which result from improper suspension requests, as 
the exercise of the suspension powers contained in the act is discre- 
tionary. Moreover, it is my belief that the three conditions (pp. 11 
and 12, H. R. 6141) which the Commission must determine under the 
proposed legislation before it can exercise its powers of suspension 
are unduly burdensome, impractical, and highly objectionable. 


AMENDMENT OF SECTION 15A (2) OF THE ACT 


There has been much discussion about the proposed changes in the 
Commission’s ratemaking powers. 

I do not understand that anyone has proposed to change existing 
provisions of the act which declare undue discrimination and pref- 
erence to be unlawful. The proposals deal primarily with the Géen- 
mission’s maximum and minimum rate powers, and whether or not 
the Commission should continue to have the authority to fix the exact 
rate when the occasion requires. 

The addition of what has become known as the “three shall-nots” 
(see proposed sec. 15a (1) in sec. 8 of H. R. 6141) to the present sec- 
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tion 15a (2) of the act has been suggested and would seem to accom- 
plish much of what the Cabinet Committee had in mind when it:sug- 
gested more “reliance on competitive forces in ratemaking.” I favor 
this proposal. Such a suggestion does not contemplate any change 
in the act that would prohibit the Commission from prescribing pre- 
cise rates, 

Similar changes should be made in section 216 (i), 307 (f), and 
406 (d) of parts II, III, and IV of the Interstate Commerce Act. 

(The proposed changes above referred to are as follows (matter to 
be deleted is in black brackets; new matter is in italics) :) 


ProposeD NATIONAL TRANSPORTATION POLICY 


It is hereby declared to be the national transportation policy of the Congress— 

(1) to provide for and develop, under the free enterprise system [of dynamic 
competition], a strong, efficient, and financially sound national transportation 
industry by water, highway, and rail, as well as other means, which [is and] 
will at all times remain fully adequate for national defense, the postal service, 
and commerce ; 

(2) to encourage [and promote full] competition between modes of transpor- 
tation as well as among carriers of each mode at charges not less than reasonable 
minimum charges, nor more than reasonable maximum charges, so as to encourage 
technical innovations, the development of new rate and service techniques, and the 
increase of operating and managerial efficiency, [full use of facilities and equip- 
ment,] and the highest standards of service, safety, economy, efficiency, [and 
benefit to the transportation user and the ultimate consumer,] but without unjust 
discrimination, undue preference or advantage, or undue prejudice, and without 
excessive or unreasonable charges on [noncompetitive] any traffic ; 

(3) to cooperate with the several States and the duly authorized officials 
thereof ; [and to encourage fair wages and equitable working conditions ;] 

(4) to reduce economic regulation of the transportation industry to the mini- 
mum consistent with the public interest and ty the end that the inherent economic 
advantages, including cost and service advantages, of each mode of transportation 
may be fully realized in such a manner as to reflect its full competitive economic 
capabilities ; and 

(5) to require that such minimum economic regulation be fair and impartial, 
without special restrictions, conditions, or limitations on individual modes of 
transport. 

[All the provisions of this act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy.] 

The foregoing declaration of national transportation policy does not confer any 
authority or impose any restriction on the Commission which is not provided in 
the substantive provisions of the act and is to be used solely as a statement of 
congressional intention for guidance in the interpretation, administration, and 
enforcement of the act. 


Mr. Suarer. I merely should like to say that we are in almost com- 
plete accord with the objectives of the report of the Cabinet Com- 
mittee and my statement only touches 1, 2, or 3 of the features con- 
tained in that report. 

I am in general agreement with the testimony on that part which 
has been submitted by the National Industrial Traffic League and the 
testimony that will later be submitted by them. Thank you, Mr. 
Chairman. 

Mr. Wirx1ams. Thank you, Mr. Shafer. 

I believe we are to hear from Mr. Chester C. Thompson this morning. 

Mr. Thompson, you are president of the American Waterways 
Operators # 
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STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERI- 
CAN WATERWAYS OPERATORS, INC., WASHINGTON, D. C. 


Mr. THompson. That is correct, Mr. Chairman. 

Mr. Witu1ams. You may proceed. 

Mr. Tompson. Mr. Chairman, as you have indicated, my name is 
Chester C. Thompson. I am president of the American Waterways 
Operators, Inc., a national association of domestic water carriers and 
operators serving the inland rivers, intracoastal canals, and water- 
ways, the bays, sounds, and harbors of the United States. Members 
of the association, which maintains its principal office at 1319 F Street 
NW., Washington, D. C., constitute a substantial and important factor 
in the national transportation system and, as such, are an important 
element in the national defense program. 

Mr. Chairman, I would like to state at this point for the record that 
this inland water carrier industry is unanimous in its opposition to this 
pending legislation, H. R. 6141 and H. R. 6142, and had originally 
scheduled numerous witnesses to so testify, but in the interest of 
saving the committee’s time, and the possibility of avoiding repetition, 
its list of witnesses was very substantially reduced; but I would like 
the record to show that we could have gotten in many witnesses who 
would similarly testify. 

Mr. Wiu1aMs. In view of that, Mr. Thompson, it might be well for 
you to state for the record in a little more detail just how many people, 
how many organizations, how many businesses, and so forth, your 
organization represents. 

Mr. Tuompson. The membership of the American Waterways Oper- 
ators consists of about, approximately 200. They are all types of 
carriers, regulated common carriers, contract carriers, and unregu- 
lated carriers, private carriers, and builders and repairers of commer- 
cial floating equipment used on the inland waterways and the harbors 
of the Nation. 

It is the American Waterways Operators, the largest of the organ- 
ized waterways groups in the country, numerically. 

I have no right, of course, nor do I attempt to speak for other organ- 
izations; but it is my understanding that all organizations of water 
carriers and all water carriers in the United States are opposed to this 
legislation. g 

Mr. Chairman, perhaps it would be appropriate for me to qualify 
myself, at least in a measure, as a witness on this important legislation. 
From 1939 to 1944 I served as Chairman of the Advisory Board and 
President of Inland Waterways Corporation, which operated the Fed- 
eral barge lines and a short-line railroad in Alabama known as the 
Warrior River Terminal Company. During those years Federal 
barge lines was the largest operator of barge and towing vessels in the 
Nation, its services being confined to the Mississippi River and its trib- 
utaries—other than the Ohio—and the Warrior Tombigbee system be- 
tween Mobile and Port Birmingham (Ala.) with a connecting service 
between Mobile and New Orleans (La.). 

Inland Waterways Corporation at that time was wholly owned by 
the United States Government and under the supervision and “house- 
keeping” of the Department of Commerce. My tenure of office with 
that agency was before the enactment by the Congress of the Govern- 
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ment Corporations Control] Act; thus, it was not necessary to seek 
appropriations from Congress for its operations and it was permitted 
to use its own revenue to discharge operating and other expenses. 
As this committee knows, Inland Waterways Corporation was sold to 
orivate enterprise in 1954 and it is now functioning successfully as 

ederal Barge Lines, Inc., which, incidentally, is a valued member of 
the organization I now represent. 

In 1944 I becxme president of the American Waterways Operators, 
Inc., and am still serving in that capacity. This has preeaiee me with 
an opportunity to observe the operation generally of barge and towir 
vessels in all sections of the United States and to become familiar wit 
the continued and unprecedented expansion thereof, which is particu- 
larly true since the end of World War II. 

The association, as I have said, represents all types of water carriers 
which, under the constitution and bylaws, elect directors to represent 
them in the management and determination of policies—legislative 
and otherwise. These include regulated common and contract. car- 
riers, unregulated carriers, private carriers, terminal operators, and 
builders and repairers of equipment, operating on all segments of the 
29,000 miles of the inland waterways system of the Nation. 

The nature of the traffic on the inland waterways is primarily of a 
bulk nature such as coal, coke, stone, sand and gravel, cement grain, 
ores, petroleum and petroleum products, dry aia liquid sulfur, chem- 
icals and several other commodities of the same general nature. There 
is also a substantial growth in the transportation of automobiles, 
motortrucks, canned goods, iron and steel articles, canned foods, cot- 
ton products, lumber, machinery, sugar, rice, paper and paper prod- 
ucts, soap, beverages, and others too numerous to mention. 

While the industry I represent definitely is small business, its por- 
tion of the total freight available for transportation has nearly 
doubled between the years 1939 and 1954—the last year for which 
official figures are available. In the year 1939, 3.7 percent of the total 
Nation’s traffic was transported on the inland waterways. It amounted 
to 20 billion ton-miles. By 1954 the percentage of the total freight 
increased to 7.3 percent which amounted to approximately 82 billion 
ton-miles of freight service. 

To do this “job of hauling” obviously it was necessary to increase 
the capacity of the inland fleet, both in dry cargo and tank equipment. 
All of this was done without any specific aid in the form of Govern- 
ment financing, and it is continuing at a very satisfactory and rapid 
rate. The inland water carrier industry has been a leader in the use 
of technological developments, making for more efficient handling of 
water-borne commerce and resulting in much better service to its cus- 
tomers. The expansion of traffic a been generally uniform. with 
respect to the commodities transported. In fact, more shippers are 
becoming aware of the economy and efficiency of inland water trans- 
portation and are, thus, availing themselves of it. 

Plant expansion and relocation of industries and distributors— 
particularly in the past decade—has been most noticeable. Billions 
upon billions of Selle have been utilized in the building of busi- 
ness and industrial facilities on the inland waterways, including vir- 
tually all types of industry and distribution known to the economy of 
the Nation. This trend is increasing so that seldom does a week, go 
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by that a major corporation of the country does not announce a new 
plant or facility on some inland waterway. There is no doubt that this 
commercial expansion on the navigable waterways of the Nation will 
continue, inasmuch as management no longer puts all of its “trans- 
portation eggs” in one basket. 

Under the constitution and bylaws of American Waterways’ organi- 
zation, matters of policy, particularly those affecting legislation, are 
determined by its board of directors, which consists of 31 members. 
These directors represent all classes, types, and sizes of inland water 
carriers and operators serving the navigable waterways and harbors 
of the Nation. At its quarterly meeting on May 11, 1955, the board 
unanimously voted to oppose the Presidential Advisory Committee 
report and recommendations, as well as any legislation that might be 
introduced to implement them. Therefore, I am here at the specific 
direction of our board to testify in connection with the consideration 
by this subcommittee of H. R. 6141 and 6142. 

Basic to our reasons for being here—for there being an Advisory 
Committee report, legislation to implement the recommendations of 
that report, or for this hearing—are certain facts that do not appear 
on the face of the proposed legislation but, nevertheless, which have 
an important bearing on the legislation. It is pertinent, therefore, to 
review very briefly our reasons for being here. 

The facts, as I have been reliably informed, are that the administra- 
tion, at the highest level, was approached late in 1953 or early in 1954 
by representatives of the rail carriers and urged to do something, and 
to do it quickly with respect to the railroad problem. A substantial 
number of papers, all documented, were furnished in support of this 
plea, all having to do with the inroads that competitors were making 
on railroad traffic, subsidization of these competitors by the Federal 
Government, and the need for more managerial discretion on the 
part of the railroads. 

It is not our purpose to deny that there exists a railroad problem. 
It is our purpose, however, to assert as vigorously as possible that if 
a railroad problem exists the barge and towing vessel industry did not 
contribute to it except perhaps through legitimate and lawful com- 
petition, exercised within the framework of the national transporta- 
tion policy; further, that the railroads have no right to attempt to 
meet and solve their problems through legislation designed to allow 
them to destroy barge and towing vessel competition on a selective 
basis. 

After careful study of the pending legislation, it is our opinion 
that the railroads seek the right to destroy barge competition by de- 
stroying the present national transportation policy safeguards, which 
directly preserve the inherent advantages of the various modes of 
transportation by prohibiting unfair and destructive competitive 
practices. The legislation under consideration might conceivably 
help solve the railroad problem, but it is not in the interest of the 
barge and towing vessel industry to solve it by destroying parts of 
that industry. Furthermore, we do not believe it to be in the public 
interest. 

In order to defend our industry against the direct and outrageous 
assault being made upon it by the roalroads in this pending legisla- 
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tion and in a high-powered, well-financed advertising and public-rela- 
tions campaign designed to obtain enactment of the legislation, I 
think it is pertinent to briefly examine the railroad problem as well as 
the seriousness with which the railroads are trying to solve it by 
action within their own industry. 

Undoubtedly a part of the railroad problem is the annual deficit 
incurred on passenger-train operations, which reached the staggering 
sum of $705 million in 1953. Barges and towboats carry no passen- 
gers; therefore, our industry makes absolutely no contribution toward 
creating that annual loss in railroad operations. It would appear 
that the railroads have made no serious overall attempt to solve that 
facet of their problem, inasmuch as the Interstate Commerce Commis- 
sion has recently found it necessary to exercise its own initiative to 
study this problem. 

The recent proposal by Mr. Robert R. Young, president of the 
New York Central Railroad, that the railroad industry spend.$100 
million annually in the advertising and public-relations program 
to sell their industry to the public, suggests an interesting analogy 
of what we in the barge and towing-vessel industry are faced with 
in defending ourselves against the integrated railroad giants of the 
transportation industry. There are not 5 operators of barges and 
towboats in the United States whose combined capital assets are equal 
to what Mr. Young proposes be spent for advertising and public 
relations in 1 year. The barge and towing-vessel industry is unin- 
tegrated; it is made up of small business—most of them individually 
owned. 

The sudden emergence of a railroad problem that demands imme- 
diate solution is probably as much psychological as anything. If 
it were seriously concerned, an industry losing over $700 million in 
, operating department would hardly propose that it spend another 
$100 million for advertising and public relations before it sought a 
solution to its financial loss. 

The situation suggests that the loss of position by the railroad in- 
dustry may be the real basis for this problem. The railroads lost 
position in the transportation field in 1954 when, for the first time 
in their history, they failed to carry over 50 percent of the total 
commerce transported within the continental limits of the United 
States. Undoubtedly this was a tremendous blow to their pride 
of position but, again I say, they have no right to be allowed to 
recoup their position at the expense of other modes of transport and 
of the national and public welfare. 

The present national transportation policy, as written by the Con- 
gress, proceeds from an initial premise that the transportation in- 
dusiry is public in nature and monopolistic in character; therefore, 
competition within itself is not a satisfactory regulator to safeguard 
either the various modes of transportation, given segments of the 
industry, or the public interest. Accordingly, the Congress decided, 
in 1887, that segments of the transportation industry required eco- 
nomic regulations, basically to protect the interests of the public. 
Other segments, some defined by law and some simply defined by 
omission from the regulatory laws, are left free of regulation in the 
public interest. 
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The areas and the limits for regulation were precisely defined 
on the basis of standards that the Congress had to go by in makin 
the major amendments to the Interstate Commerce Act in 1940. These 
amendments generally were designed to make more definite the regu- 
latory standards under which economically regulated carriers would 
operate. Congress in 1940 felt that experience indicated a continu- 
ing need for regulation and more definitely defined regulation for 
the segments of the transportation industry subject to regulation. 
This cannot be classified as a static policy. The policy and frame- 
work of economic regulation have been examined over and over, and 
determined assaults have been made upon it time and time again; 
however, it stood up under both reexamination and assault. 

Paramount in the thinking of the Congress in establishing the 
present law and the present national transportation policy was the 
expressed need— 
to recognize and preserve the inherent advantages of each (mode of transporta- 


tion) * * * to promote * * * and foster sound economic conditions in trans- 
portation and among the several carriers— 


[am further quoting from the policy— 


to encourage the establishment and maintenance of reasonable charges for 
transportation services; * * * without unjust discriminations, undue prefer- 
ences or advantages, or unfair or destructive competitive practices * * * 
This was a redefinition and strengthening of the policy instituted 
by the original Interstate Commerce Act of 1887. 

Before discarding 69 years of transportation experience and destroy- 
ing the policy under which it was built, certain tests should be applied 
to determine whether there has been accomplished in transportation 


in the United States what our predecessors set out to do in 1887. If 
that broad goal—or oe of it—have been accomplished, is it for the 


good of the country? Is it as good as reasonably could be expected ? 

Have the inherent advantages of each mode of transportation been 
preserved, and have the various modes of transport been allowed to 
exploit such advantages as fully as is good for both them and the 
public welfare? On the basis of the records established in commerce 
handled and the public service rendered, it is not possible to arrive 
at a negative answer to this basic question. 

Under existing policy each of the various modes of transportation 
have prospered. The ease with which the railroads have acquired 
the necessary financing to effect the transition from steam to diesel 
locomotives, from manual to mechanized roadbed maintenance, from 
60- to 110-pound rails, from manual to pushbutton yard operations, 
and from standardized to multipurpose freight cars, all indicate pros- 
perity and general overall healthiness of the industry. 

With negligible additions of trackage, if any at all, since 1942 the 
railroads have carried more commerce annually than was carried by all 
forms of transportation combined in any previous year in the United 
States. It is quite true that the railroads’ share of the total transporta- 
tion has shown a steady percentage decline since it reached a peak in 
excess of 70 percent in 1943. This was to be expected. Percentage- 
wise it might be expected to drop further as the inland waterways 
and the motor truck fleets grow, as pipeline operations increase, and as 
offshore shipping and airlines perfect their fleets and operating 
techniques. 

78456—56—pt. 130 
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Part of the original purpose of our national transportation policy 
was to stimulate the growth of service and service techniques by all 
modes of transportation to achieve a balanced transport system. 
Naturally the carrier hauling the biggest load had to level off if the 
policy worked, and it did. However, the transport system that form- 
erly hauled the biggest load of commerce still carries the biggest load, 
and it is far from a sick industry with regard to its freight handling 
operations. 

The barge and towing vessel industry has also prospered, as evi- 
denced by the steady growth in commerce handled since 1945. Its 
percentage of the total transportation is still a small 7.3 percent, on 
the basis of 1954 figures, but that was a full 1 percent increase over the 
previous year. When we compare the 1954 total of 7.3 percent with 
the average of 4.4 percent for the last 16 years, we find evidence of 
healthy growth. 

The industry’s ability to attract financing for capital expenditures 
continues to be good. It has enabled the industry to effect an almost 
complete transition from slow, small-powered steamboats to faster, 
high-powered diesel boats, capable of efficient and economical opera- 
tions. Barge building has undergone a steady increase in unit capacity, 
and brilliant innovations have been achieved to develop barge and 
terminal facilities for adapting barge service to meet specialized 
needs of many, industries. Adaptation of barges for multipurpose 
usage has added to the efficiency of the services offered. A tremendous 
building program is under way to add additional barges and tow- 
boats to the inland fleet, probably the biggest building program in the 
history of the industry. Even though it is seriously hampered by a 
severe steel shortage, financing is readily available for it. 

These waterways over which commerce moves, and adjacent to which 
is located a major portion of the industrial production facilities of the 
United States, as well as our heaviest concentrations of urban popu- 
lation, belong to the people of the United States. The benefits from 
the development and use of their inherent natural resources must, by 
the terms of historical edict, accrue to the people of the United States 
in general. 

These navigable inland waterways of the United States comprise 
29,000 miles of usable channels, which represent only about half of 
the channels that could be used if they were developed for commerce. 
Plying the navigable inland waterways of this country today are 
approximately 4,300 towing vessels, averaging 2,000 to 5,000 horse- 
power, the smallest of which are from 200 to 500 horsepower; 12,000 
dry-cargo barges and scows, with a total carrying capacity of 8,311,215 
tons; and 2,175 tank barges for the carriage of bulk liquid cargoes, 
with an aggregate of approximately 3,072,920 tons, 

The total combined capacity of the inland waterways barge fleet is 
11,384,135 tons of cargo, the handling of which would require 210,817 
railroad cars loaded to an average maximum capacity. 

To indicate the growth of the inland fleet in the past decade, let me 
call attention to the fact that in 1945 it consisted of approximately 
3,500 towing vessels, from 350 to a maximum of 3,600 horsepower; 
10,000 dry-cargo barges and scows, with a carrying capacity of about 
6,500,000 tons; and tank barges with total carrying capacities of 
2,500,000 tons. 
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These figures clearly demonstrate the ability of the waterways fleet 
io carry maximum cargoes with a minimum of equipment; to provide 
the great bulk-material-handling capacity required by this Nation in 
mass production, whether it be for peaceful economical living or for 
the emergencies of war. Demonstrative of the capabilities of the 
barge and towing-vessel industry is the fact that tows regularly move 
over the rivers, canals, and intracoastal waterways that are physically 
longer than the Queen Mary and carrying cargoes in excess of that 
which could be moved by two World War IT Liberty ships. 

We have said that the barge and towing-vessel industry is an impor- 
tant element in the national-defense program. In that connection, I 
think it is pertinent to quickly examine some phases of the services 
rendered by the industry in World War II. From December 1941 
through August 1945 the industry moved over the protected inland- 
waterway channels of the United States 1,731,030,480 barrels of vitally 
needed petroleum products. By comparison, this aggregate barge 
loads of petroleum products was equal to 7,273,239 tank-car loads 
based on 10,000 gallons per car, or 72,733 trains of 100 cars each. 

Admittedly, the whole transportation system of the United States 
was taxed to supply the wartime efforts; but if that load of petroleum 
products alone had to be moved by other modes of transportation, it is 
seriously doubted that they could have carried it. This is only one 
example of the great volume of commerce the waterways industry 
handled in that war period. It also moved great volumes of sulfur, 
bauxite, scrap iron and steel products, chemicals, alcohol, acids, 
grains, and sand and gravel products. 

The inland waterways performed another vital service during 
World War ITI that we are prone to overlook or forget. From Janu- 
ary 1942, through December 1945, inland shipyards built over 4,000 
vessels for use by the Armed Forces, principally for assault opera- 
tions. ‘These vessels moved from the inland shipyards over the inland 
waterways system to the seaports for further transit to the points 
where they were needed. The capability for building vessels for war 
use in the protected inland areas of the United States was possible only 
because there was a network of navigable channels and a nucleus of 
inland shipyard facilities that had been built to serve the domestic 
inland waterways transportation industry. 

These shipyards, located on our inland waterways system, have 
greatly increased their capabilities since the end of World War ITI. 
This is true because we have continued to build a fleet of inland water- 
way carriers for a growing industry. Not only is the fleet of tremen- 
dous value in our continuing defense effort, but also the capabilities of 
our inland shipyards, which are nurtured, maintained, and increased 
in proportion to the progress and well-being of the fleet it serves. 
There is no question of the ability of any potential enemy to strike our 
seacoasts. This threat makes it even more necessary that there be as 
much inland shipyard capacity as possible. If shrinkage of the barge 
and towing vessel industry is accomplished, as it undoubtedly would 
be if the proposed legislation under consideration is enacted, our in- 
land shipyard capacity would also shrink. 

The investment in new industrial plants of almost every type and the 
expansion of existing plant facilities on water-connected sites, plus 
the constant search by industry for more waterway sites, are all in- 
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dicative of the success of our present national transportation policy 
in preserving the advantages and fostering sound growth of transport 
by inland waterway carriers. 

The location of many industries, vital to the present peacetime 
economy and equally so to the national-defense effort, along the im- 
proved inland waterways is of interest from another point. As a 
part of our continuing defense program the Government, with the 
cooperation of industry itself, has sought to disperse essential in- 
dustries and services throughout the Nation. The success of that pro- 
gram has been aided materially by the existence of navigable inland 
channels and by the availability of an operating fleet thereon of tow- 
boats and barges. In the Ohio Valley alone in the last 5 or 6 years, 
new and added industrial plant facilities have approximated an in- 
vestment of about $5.3 billion covering 135 installations and involving 
the production and distribution of 35 different commodities. The 
Government alone has 9 installations in the Ohio Valley, involving an 
investment of $3 billion. 

Incidentally, I want to take strong exception to a finding in the 
report of the Presidential Advisory Committee on Transport Policy 
and Organization, inasmuch as that report is responsible for the pro- 
posed legislation now being considered. By direct charge and impli- 
cation, the Committee reported that only the common-carrier industry 
could be relied upon to furnish fhe necessary transportation if this 
Nation were again called to mobilize and prosecute a war. The barge 
and towing vessel industry, consists of regulated common and con- 
tract carriers, unregulated carriers, and private carriers, with the 
latter three predominating numerically. No industry could be more 
quickly mobilized and meshed into a major war effort than the barge 
and towing vessel industry, as a whole, because the services it per- 
forms and the commodities it carriers in peacetime would be essential 
in wartime as well. It is that basic and fundamental to the indus- 
trial and commercial structure of the United States. 

Has the present national transportation policy, and its adminis- 
tration, encouraged the establishment and maintenance of reasonable 
charges for transportation services? The answer exists in a compari- 
son of the overall national economic well-being and the relationship 
of the economic well-being of the transport industry as a whole. In 
other words, are all levels of our economic structure progressing on a 
sound basis? If so, is the transport industry, as a whole, keeping pace 
economically on a general level with other phases of business? If the 
general situation is good, business must be able to pay the transporta- 
tion charges that result from rate structures; and, if the transport in- 
dustry is economically sound, various modes of transportation must be 
getting reasonable returns. 

If unjust discriminations, undue preferences or advantages, or un- 
fair or destructive competitive practices exist that warrant kicking 
out our time-tested national transportation policy and substituting 
a whole new transportation policy concept, then most certainly they 
should be brought to light. Since only the railroads are insisting that 
the present policy hurts them, let us examine the relationship of barge 
and rail transport. 

The barge and towing vessel industry has only approximately 29,000 
miles of channels over which to operate, while the railroads, by com- 
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parison, have 221,000 miles of main-line tracks. Generally our indus- 
try attracts only commerce that can move in lots of 500 tons or more 
and which can move from point of origin to point of destination, while 
the railroads can handle 5 pounds or 500 tons. We move no people as 
passengers, no poultry, livestock, nor perishable goods, as the rail- 
roads do. They can move everything a barge can, plus many com- 
modities barges cannot move. ; 

Basically, can the barge and towing vessel industry practice dis- 
crimination and destructive competition against the railroads? They 
cannot. They never have and never will. The railroads, however, 
once did employ destructive competitive practices to sweep the rivers 
clean of commerce. It is our considered opinion that they now seek 
authority to do it again and that such authority is embodied in the 
proposed legislation now under consideration. 

The basic precept of regulation, together with the specific exemp- 
tions from regulations, is for the purpose of safeguarding the public 
interest in maintaining a carrier system and for safeguarding the car- 
riers themselves. It is neither a totally free industry, nor is it totally 
regulated. 

For that part of the transportation industry coming under the pur- 
view of existing law for purposes of economic regulation, ultimate 
boundaries are provided beyond which individual carriers cannot go 
m such matters as ratemaking. Until the carrier ‘approaches or 
reaches those boundaries, it is free to exercise managerial discretion. 

For instance, only a very small percentage of the rates now in effect 
have been made effective by direct application of the law. The vast 
majority of rates were set by the carriers and allowed to become effec- 
tive without action by the Interstate Commerce Commission. In other 
words, these rates did not go beyond the known and acknowledged 
limits. In the first 9 months of 1955, rail carriers sought to go beyond 
those limits in 1,700 fourth section appeals, and in 1,400 cases they 
were allowed to do so without formal hearing. 

The extreme limits of regulatory control are defined in existing 
law to keep transportation operations within normal bounds, to pre- 
serve all modes of transportation, and to protect the public interest. 
Only one mode of transportation—the railroad industry—seeks to 
remove those limits; especially the precise limits now set for rate- 
making purposes. 

The railroads plead that managerial discretion is stifled. They ask 
that pervasive, dynamic competition be allowed to become the domi- 
nant.controlling factor in ratemaking. Competent witnesses appear- 
ing before the h nterstate Commerce Commission in opposition to sev- 
eral of the so-called general increase cases have given testimony on 
this point. In many cases they have deulemnivates that rail lines are 
continuously weakening their financial position by improper exercise 
of managerial judgment, by failure to effectuate diiees possible 
economies (particularly in terminal operations), and by failure to re- 
adjust their capital structures. 

These witnesses have also pointed out that rail lines are constantly 
throwing away revenue by making extensive, unwarranted point-to- 
point or areawide so-called competitive reductions, far below those 
necessary to meet alleged competition, with the result that on an 
overall basis their needed revenues are reduced rather than increased. 
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This is due to their present policy of making competitive rates on an 
out-of-pocket basis, the same basis on which they seek to establish a 
criteria for the establishment of a minimum-maximum rate structure 
in the proposed legislation now under consideration by this subcom- 
mittee. 

There have been public pronouncements by several railroad presi- 
dents, in which they severely criticize their own industry for failure 
to apply needed reforms to effect a better financial and service posi- 
tion for the rail carriers. Managerial discretion within the trans- 
portation industry is possible to effect many needed reforms, but the 
railroads have not pursued that avenue. Apparently they want legal 
authority to apply such discretion to only that area of their opera- 
tions where there is competition with other modes of transportation, 
and particularly the inland waterway industry. 

If the characteristics of the various modes of transportation were 
equal or nearly equal, if they had the inherent abilities to perform 
equally at all levels of service, and were equally competitive as to 
equipment and geographical distribution of services, if these things 
were true, there might be a valid basis for removal of the economic 
regulatory restraints now imposed. But they are not equal. 

It was decided in 1887 that equality of service was not sufficient to 
allow the various modes of transportation to operate in open, unre- 
strained competition with each other. Their inherent characteristics 
have not changed and will not change to make them equal for com- 
petitive purposes. The railroads are still tied to their rail systems. 
They must interchange service and equipment, by which interchange 
they pervade the entire 48 States. They also must operate multiple- 
unit carriers. Trucks are single-unit operations. Trucklines seldom 
interchange equipment and services, and they have definite load limits. 
Barges and towboats are tied to the rivers, canals, and intercoastal 
waterways. They are slow and their minimum unit load is equal to 
the average load of 20 freight cars. They seldom exchange equip- 
ment and services. 

Freedom to exercise unrestrained competition between these various 
modes of transportation gives a license to the railroads, as the domi- 
nant, all-pervasive mode of transportation, to destroy their competi- 
tion as they see fit todo so. They plead that such is not their inten- 
tion, but why do they seek a legal right to do so? 

The expressed intent of Congress, in enacting the 1940 Declaration 
of National Transportation Policy, was to have the Interstate Com- 
merce Commission umpire competitive practices as a part of the over- 
all regulation in regard to those carriers subject to other forms of regu- 
lation by the Commission. The policy declaration proposed in H. R. 
6141 and H. R. 6142 not only removes the safeguard against destruc- 
tive competition but actually seeks “to encourage and promote full 
competition between modes of transportation,” while retaining the 
general framework of regulation. This is done under the concept, 
as stated in the first sentence of the declaration, that the transporta- 
tion industry should develop under the “free enterprise system.” 

Economic regulation by law, as we have it with regard to certain 
segments of the transportation industry, and the “free enterprise sys- 
tem” are incompatible to the extent that an industry cannot be both 
free and regulated. Congress recognized that in enacting the first 
Interstate Commerce Act and reemphasized it in the policy declaration 
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ofthe 1940 act. There can be an area of freedom within regulation 
limits, but that free area must be definitely defined. It is defined in 
the present law. 

The general position of the barge and towing vessel industry is that 
if there is to be economic regulation of the transportation industry, 
as apparently there is, then with some minor changes the present regu- 
latory law, properly administered, is sufficient to meet the needs of 
the industry and the public. However, water carriers are suffering 
because of various interpretations of the law by the Interstate Com- 
merce Commission as to its duties under the national transportation 
policy (sec. 4 of the Interstate Commerce Act) and the ratemaking 
sec. (15a) ). 

The Commission, in the exercise of discretionary authority in the 
interpretation and application of these two sections in particular, is 
imposing unnecessary hardship upon the water carrier industry. 
While generally satisfied with the present law, there is widespread dis- 
satisfaction within the industry over its administration; it does not 
desire to have application of the law or of regulatory authority ex- 
tended, but rather to have the present law strengthened by more defini- 
tive legislation to guide the Commission in its interpretation and 
application. 

As an example of the inequalities that result from present applica- 
tion of the law by the Commission, railroad interests have appeared 
approximately 12 times in the last 10 years seeking general horizontal 
increases to offset increased operating costs, and they have obtained 
from the Commission substantially what they sought. Simultane- 
ously they also sought and received authority to place maximum hold- 
downs, thus limiting the increase on certain specified commodities in- 
variably best suited to and which move largely by carriers on the 
inland waterways, such as sulfur, coal, iron, and steel products. This 
was done in face of the fact that the increased operating costs sought 
to offset general rate increases were in no way peculiar to the railroad 
industry but also = to the barge and towing-vessel industry. 
The railroads have followed a theory in such cases of seeking rate in- 
creases on noncompetitive commerce, while seeking holddowns on 
competitive commerce. As a result, our industry has suffered unnec- 
essarily. 

During the period the railroads sought and received these 12 general 
rate increases, representatives of the same rail interests were seeking 
authority from the Interstate Commerce Commission to cut specific 
rates, in an effort to eliminate water-carrier competition, and authorit 
was obtained to cut many such rates. Undoubtedly some, if not all, 
of these competitive rate cuts were on a deficit basis, but they were 
offset by revenue from general increases or rates applied to noncom- 
petitive traffic. 

The rail lines have been eminently successful in this dual role of 
working with one hand to raise rates in general and apply hold- 
downs, while working with the other hand to obtain specific rate 
reductions where their traffic competed—or allegedly competed—with 
water carriers. Their success is demonstrated in the records that show 
a decrease on some of their competitive rates of as much as 60 percent, 
while at the same time they obtained increases on commodities in 
general of as much as 10 to 20 percent. Many of the reduced rates, 
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specifically authorized by the Commission, are below the actual costs 
of water carriers. 

According to Interstate Commerce Commissioner Clarke, most of 
the railroads’ fourth section applications filed between January 1955, 
and October 1956, were granted without any formal proc eedings, thus 
allowing railroad rate decreases on competitive traflic to become effec. 
tive. It is not believed that it was the intent of the Congress, in 
providing fourth section relief, to have such relief become effective 
without formal review by the agency charged with the administration 
of the Interstate Commerce Act. 

It would be impossible, timewise, to point out the particular ob- 
jections the barge and towing-vessel industry has to all points in this 
proposed legislation. Therefore, this statement will be confined to 
its most objectionable features. It should be clearly understood, how- 
ever, that in no way does this infer approval or support of any portion 
of the bills to which specific objection is not raised. 

If one were to single out the most objectionable part of the bill, 
there would be no choice other than to select the new proposed national 
transportation policy, which “grows” directly from the Cabinet Com- 
mittee report. This report discussed the railroad monopoly that 
existed when the original Interstate Commerce Act became law in 
1887 and admitted a continuing rail monopoly as late as 1920. How- 
ever, it immediately fell into error by reaching the conclusion that 
such monopoly no longer exists but that competition is the highlight 
of today’s transportation problem. If monopoly does not exist, it 
is because of the Interstate Commerce Act; but that does not mean 
that the railroads have not retained within themselves all elements 
of monopoly that existed in 1887 and 1920. 

The railroads claim that the present Government policy of regu- 
lation severely limits the realization of the most economic use of our 
transportation system. Insofar as the railroads are concerned, they 
have been given a very wide area by the Interstate Commerce ‘Com- 
mission within which to exercise their managerial discretion. As 
pointed out, they have been permitted to obtain substantial general 
increases and at the same time to reduce rates on a selective basis. 
Thus, in one area at least, they seem to be in a position to have most 
of the advantages of free enterprise under a regulated system. 

The policy proposed is necessarily the focal point of attack on 
these bills because the concept of dynamic competition, from which 
it proceeds, runs through all of the ‘subsequent sections having to do 
with economic regulation. Furthermore, the proposed new policy is 
poorly conceived. Since it is the controlling philosophy of this bill 
it cannot, as a policy, be given the necessary weight due it because 
it is nota substantive part of the proposed act. 

There is one basic and fundamental change controlling all others 
occurring in the new policy, which distinguishes it clearly from the 
present law. Briefly, it can be said that the purpose of the present 
Jaw is to require the Interstate Commerce Commission to act in a 
manner so as to bring about a well-rounded and coordinated system 
of transportation of all forms. In short, it is directed to so control 
competition that water carriers, motor carriers, and the rail carriers, 
are permitted to fluorish extensively and build themselves up in an 
orthodox legal manner to perform the best possible service for the 
general public. 
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The great change from the present policy comes about through the 
keynote sounded in the new policy by the words “dynamic competi- 
tion.” These words appear in the first paragraph and, reading that 
paragraph as a whole, one is compelled to see that when taken to- 
gether with the four succeeding paragraphs of the new policy, it 
contains no curb whatever on destructive or unfair competitive prac- 
tices between the several forms of transportation. 

Actually this new policy is an invitation to the economically 
strongest form of transportation to take off on a program of “rate 
slashing” and, as the Interstate Commerce Commission itself has said, 
thus return to the “law of the jungle,” the “survival of the fittest,” 
so that eventually the water carrier industry would be entirely elim- 
inated. Under such policy, the Interstate Commerce Commission is 
virtually powerless to prevent warfare between the various modes 
of transportation, even where it is obvious that the protagonist is 
bleeding itself to death though perhaps more slowly than its opponent. 

Thus far I have outlined in general terms the objections of inland 
water carriers to the drastically changed national transportation 
policy, contemplated by H. R. 6141 and H. R. 6142. As I am not an 
attorney, such discussion has been strictly from a layman’s point of 
view. Many see toro legal questions and complications are involved 
in the proposed new national transportation policy, and they will 


be discussed by eminent attorneys who are familiar with the prob- 
lems—legal and otherwise—of the inland water transportation 
industry. 

Not only are inland water carriers opposed to this change of na- 
tional transportation policy, but to other recommendations of the 


Presidential Advisory Committee embodied in the legislation now 
pending before this subcommittee. These are as follows: 

(1) The limiting of authority of the Interstate Commerce Com- 
mission to the establishment of only minimum and maximum freight 
rates; 

(2) The proposed amendments to section 4 of the Interstate Com- 
merce Act; 

(3) The limiting of the rate suspension powers of the Interstate 
Commerce Commission ; 

(4) The granting of authority to rail carriers to publish and charge 
volume freight rates; and 

(5) The proposed redefinition of contract water carriers. 

These legislative proposals, being of a legal nature, and other pro- 
visions of the legislation that are considered objectionable to our in- 
dustry, will be discussed, as I have said, by the attorneys representing 
inland water transportation. 

Section 14 of H. R. 6141 and H. R. 6142 provides for the repeal 
of section 303 (b) of the Interstate Commerce Act, as amended, or 
the so-called dry bulk exemption. This removes from the jurisdic- 
tion of the Interstate Commerce Commission the economic regulation 
of waterborne transportation of dry bulk cargo when not more than 
three bulk commodities are moved in a single vessel or tow. 

Admittedly, this proposal is highly controversial among the water 
carriers. Numerically a substantial majority oppose the repeal of 
section 303 (b) of the Interstate Commerce Act; however, many com- 
mon carriers by water with the largest fleets of barges and towing ves- 
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sels favor such repeal. As the subcommittee undoubtedly knows, sepa- 
rate legislation is pending in the Senate to accomplish this repeal but 
at this time no hearings have been scheduled. 

The American Waterways Operators, Inc., which I represent, by 
virtue of a poll of its members conducted under an association policy, 
early in 1955 voted better than 5 to 1 to oppose any repeal of this 
exemption. Thus, my organization is firmly opposed to section 14 of 
the pending bills. The Congress, in including this exemption in the 
Transportation Act of 1940, considered all arguments and facts con- 
cerning the wisdom of it, and they would appear to be just as valid in 
1956 as they were in 1939 and 1940, 

This issue involves competition in transportation of bulk commodi- 
ties by water between “for hire” contract carriers and private or cap- 
tive carriers by water. There appears to be legal doubt that Congress 
can economically regulate bona fide private transportation by water 
or authorize the Interstate Commerce Commission to do so. There are 
other factors involved in this issue, including, of course, the relation- 
ship between common and exempt carriers as to “grandfather rights” 
and, to some extent, foreign competition. 

Earlier in this statement attention of the committee was called to 
the steady growth of inland water transportation during the period 
1939 through 1954. There can be no doubt that the major expansion 
of this waterborne commerce resulted from increased movements of 
bulk commodities—both dry and liquid. Because of a change in the 
method of computation of inland water tonnages by the Corps of Engi- 
neers, it is not possible to state comparable tonnage figures for the 
years before 1947. 

In the case of bituminous coal, barge transportation on the inland 
waterways of the Nation increased from approximately 65 million 
net tons in 1947 to nearly 111 million tons in 1954. The inland water 
movement of grain and grain products in bulk increased nearly two- 
fold between 1947 and 1954, or from 2.3 million tons to 4.5 million 
tons. Barge transportation of chemicals increased from 1.9 million 
tons in 1947 to 4.1 million tons in 1954. Bulk cement also increased 
from less than 400,000 tons in 1947 to 114 million tons in 1954. Petro- 
leum—both crude and its products—increased from 85 million tons 
in 1947 to nearly 111 million tons 7 years later. 

While no official tonnage figures are available for 1955, the traffic 
in bulk commodities continued to increase over the previous year, and 
that trend was still evident in the first quarter of 1956. 

Obviously it was necessary to expand not only the inland fleet but 
the shore loading and unloading facilities as well, to move this greatly 
accelerated tonnage. Hundreds of new coal docks, grain elevators, 
and facilities for the handling of other bulk commodities have been 
built or are now under construction on all segments of the inland 
waterways of the Nation. This has likewise been true of petroleum 
terminals. 

Much technological development has occurred on the inland water- 
ways since the end of World War IT, especially with respect to the 
handling of bulk commodities. As stated, towing vessels are more 

owerful and, almost without exception, are powered by diesel engines. 
mprovements in hull design of both towing vessels and barges have 
been accomplished, resulting in less water resistance and thus more 
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efficient operations, all of which are reflected in freight rates for 
waterborne traffic. 

Towing vessels are equipped with radar, permitting continued 
operations through fog and other adverse weather conditions. Com- 
munications services have been improved by the extensive use of radio- 
telephone. Surely inland water transportation has been most pro- 
gressive in meeting the demands made upon it for more and better 
transport services. 

The expansion of inland waterway commerce has been phenomenal ; 
it has resulted in lower costs and better services to shippers and re- 
ceivers of freight using this form of transport. This expansion should 
be permitted to continue under the present national transportation 
policy, and without any far-reaching, drastic or destructive amend- 
ments to the Interstate Commerce Act, as presently constituted. 

Mr. Chairman, for the reasons outlined in this statement, and many 
others, the American Waterways Operators, Inc., strongly urges 
that this subcommittee reject H. R. 6141 and/or H. R. 6142 as un- 
realistic, unsound in principle, and definitely not in the interest of 
the public nor of an efficient transportation system for this great 
Nation. 

Thank you, sir. 

Mr. Harris. Thank you very much, Mr. Thompson. 

Mr. Wolverton, do you have any questions ? 

Mr. Wotverton. I only have one question, Mr. Chairman, and that 
relates to those figures that you gave in the closing portion of your 
statement, indicating a growth of waterborne traffic. 

From whence did those figures come ? 

Mr. Tuomeson. They were compiled from the report of the Corps 
of Engineers. 

Mr. Worverron. That is all. 

Mr. Harris. Mr. Hale. 

Mr. Hatz. Mr. Thompson, did you get an opportunity to appear 
before the Cabinet Committee at the time the report was in prepara- 
tion ¢ 

Mr. THompson. No, sir, we did not, Mr. Hale. We had no oppor- 
tunity toappear. We were given an opportunity, however, to submit 
in writing our ideas about the subjects presumed to be considered by 
the Cabinet Committee. We were given no knowledge as to just how 
far or in what direction that study of the working group of the Cabinet 
Committee was to be pursued. 

I did present, through Secretary of Commerce Weeks, Chairman 
of the Cabinet Committee, a statement which did not involve any of 
the matters included in the legislation now pending. 

Mr. Hare. And the actual report of the Cabinet Committee was 
— so far as you know, without your objection in any way in 
mind ¢ 

Mr. Tuompson. That is correct. The subject that I addressed 
myself to in writing was not included finally as one of the recommen- 
dations of the Presidential Advisory Committee. We had no knowl- 
edge—at least no one in the inland waterways industry, Mr. Hale, 
had any knowledge as to how far the Cabinet Committee was going to 
go. We did not know it was to confine itself in its final recommenda- 
tions to drastic amendments to the Interstate Commerce Act. We had 
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reason to believe that it might go further afield in matters of competi- 
tive regulation within transportation, and it was to one of those ele- 
ments that I addressed myself. 

Mr. Hate. I think that is all, Mr. Chairman, 

Mr. Harris. Mr. Dolliver. 

Mr. Do.uiver. Mr. Thompson, it is quite clear that you represent 
only the inland and not the coastal waterways. 

Mr. THomrson. That is true. 

Mr. Dotutver. Likewise, the concern you have about the Cabinet 
Committee report is that if this proposed legislation is enacted into 
law, it will open the door for destructive competition by the railroads 
as against the inland waterways. Is that correct? 

Mr. Tuompson. Yes, sir; on a selective basis. 

Mr. Douutver. You feel very apprehensive that this legislation, if it 
is enacted, will put a lot of your people out of business ? 

Mr. Tuompson. Yes, sir; and I might add, Mr. Dolliver, that we 
have, in the inland waterways, felt the lash. 

Felt the lash of rate cutting which has been even practiced under 
existing law where waterborne commerce has been dried up by or as a 
result of rate cutting, by rail carriers, and we think this legislation 
will give the rail carriers a legal license to go out and cut rates to the 
extent that water transportation in many sections of the country will 
be destroyed. 

Mr. Doxutver. Well, of course, you are in direct competition with 
the railroads, yourself. 

Mr. THompson. Yes, sir. 

Mr. Dotuiver. So far as bulk cargo is concerned. 

Mr. Tuompson. That is correct; all kinds of cargo; that is, of an 
unperishable nature. 

Mr. Dotuiver. You do not undertake to handle any passenger 
traffic ? 

Mr. Tuompson. No, sir; none whatever. 

Mr. Dotutver. Nor any traffic, as you suggested, which is perishable? 

Mr. THompson. That is correct. The transportation of perishable 
commodities on the rivers is nil. 

Mr. Dotutver. Suppose, for example, a rail carrier undertakes to 
reduce or bring the freight rates down to compete with your rates, 
parallel to the Ohio River. Do you have any recourse with respect to 
that at the present time ? 

Mr. Tuomrson. Well, if it involves a departure from the fourth sec- 
tion or if a water carrier, or a group of carriers think the rate is too 
low ; that it is disruptive or discriminatory, that carrier or carriers can 
petition the Interstate Commerce Commission for a suspension of the 
rate and the Commission will, in its own discretion, either suspend 
it, suspend the rate, or hold it in abeyance pending an investigation 
and hearings, or will let the rate become effective. In most cases they 
become effective. 

Mr. Dotitver. Is that suspension applicable in case the water car- 
riers reduce their rates ? 

Mr. Tuompson. Yes, sir. That is on that traffic that is subject to 
regulation by the Commission. 

Mr. Dotuiver. The greater bulk of the traffic carried by the water 
carriers is not subject to regulation at all. 
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Mr. Tuomrson. A figure has been made that tonnagewise and reve- 
nuewise, about 90 percent is exempt. 

Mr. Dotiiver. Ninety percent of the inland waterways traffic ¢ 

Mr.'THompeson. Waterborne commerce; tonnagewise. 

Mr. Dotuiver. Exempt from regulation ¢ ‘ 

Mr. Tuompson. From the Commission’s regulation; yes, sir; regula- 
tion by the Commission. 

Mr. Harris. Will the gentleman yield? 

Mr. Dotuiver. Yes; I will yield. 

Mr. Harris. Do you agree with that statement of figures? 

Mr. THompeson. I think it is substantially correct, Mr. Chairman. 

Mr. Harris. Thank you. 

Mr. Dotuiver So the thing you are talking about here, undertaking 
to protect from constructive competitive, represents about 10 percent 
of the traffic on the inland waterways Does not that follow from 
what you have just said ? 

Mr. THompson. Why, no, sir. I think that the rail competition 
could be, and is, just as effective against the unregulated water carriers 
as it is against the regulated carriers. 

Mr. Dottiver. Please develop that point. I do not understand your 
comments. 

Mr. THompson. Well, let us take coal. For instance, if coal moves 
in substantial volume only on inland rivers, and in various sections of 
the country. If coal is transported in a solid tow, it is not subject 
to regulation by the Interstate Commerce Commission under the pro- 
visions of legislation enacted by the Congress; but if the rail carriers 
decide to cut the rate on coal between the two points, the mine and the 
consuming industry, or community, why, it has the effect of reducing 
the rate for the unregulated water carriers the same as though that 
coal or that particular commodity were handled by a regulated water 
carrier, and that exmple could be applied to petroleum, and its prod- 
ucts; it could be applied to—sulfur is a good example. 

Mr. Do.urver. Of course, the fact is that if such a situation should 
arise, the water carriers, inland water carriers, could at once meet 
that competition without any interference from the Interstate Com- 
merce Commission. Is that not true? 

Mr. Txuompson. That is correct. 

Mr. Dotirver. So, actually, the industry you represent is in a posi- 
tion to protect itself, ratewise ; competitive ratewise, at once, without 
any intervening of any public body? 

Mr. THompson. That is true; but there is another all-controlling 
factor involved. As I pointed out, the extent of water transportation 
is limited by the availability of channels. 

A water carrier, if he is obliged to reduce his rate to hold his busi- 
ness, to protect his traffic against inroads by the rail carrier, he has to 
reduce his rates, and he is through. He has no other areas where he 
can recoup his loss in noncompetitive sections of the country. 

That is really why we are opposed to this bill, gentlemen of the com- 
mittee. That is, we just cannot recoup anyplace. We do not have 
any off-line points where we can get back money. We have competi- 
tion everyplace. 

Now, that is not true of the dominant form of transportation. There 
are many areas in the country, affecting many commodities, where the 
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railroads have a monopoly. They are the only form of transporta- 
tion that can provide the service and they can reduce at points where 
rail transportation is available. They can reduce their rates down 
to bare bones, and then they go back into the noncompetitive areas and 
recoup those losses. The water carriers do not have that opportunity. 
There are no points like that on their routes. 

Mr. Dottiver. In your statement you have referred to situations 
where the railroads were asking for an increase in rates of 3 to 5 or 
7 percent, whatever, at the very time they were reducing rates competi- 
he to you. Would you be willing to specify some examples of that 
kind ? 

Mr. Tuompson. I can’t do it. Some of the attorneys that I have re- 
ferred to will be prepared to do that. I know it isa fact. I don’t say 
it facetiously, but it strikes us in the waterway industry that the rail- 
roads have two departments. They have the rate-increasing depart- 
ment and next door they have another department which is the rate 
reducing. They both function at the same time in competitive areas. 
That is what we object to. 

Mr. Do.uiver. You are in competition, for instance, on the Missis- 
sippi River with some of the north and south lines in the transporta- 
tion of petroleum products, and you are in competition with pipelines 
with respect to the transport of petroleum products, are you not? 

Mr. Tuompson. That is true. 

Mr. Dottiver. Is there a substantial movement by inland waterways 
of petroleum ? 

Mr. THompson. Yes, sir; there is. 

Mr. Dottiver. It is one of the major commodities you transport. 

Mr. THompson. I think on the Mississippi River system it is the sec- 
ond heaviest moving commodity, bituminous coal being No. 1. 

Mr. Dotuiver. Bituminous coal from what area? 

Mr. Tuompson. The heavy traffic in coal is concentrated in the Pitts- 
burgh area, on the upper Ohio and Monongahela Rivers, but there is a 
substantial amount on the upper Mississippi and Illinois. 

Mr. Dottiver. Do you have a substantial movement of grain on the 
Mississippi and Missouri Rivers? 

Mr. Tuompson. Yes, sir; a very substantial movement of grain com- 
ing out of the Missouri River up as far as Omaha. It is hoped that 
that service can be extended to Sioux City at a very early day. There 
is much grain movement up the upper SR River all the way 
up to Minneapolis and St. Paul from the small gathering elevators 
down in Iowa, Illinois, and Missouri. There is a very heavy move- 
ment of bulk grain on the Illinois River, moving both into Chicago 
and southbound to St. Louis and to export at New Orleans. 

Mr. Dotutver. That is all, thank you. 

Mr. Harris. Mr. Thompson, on page 31 of your statement before me, 
you mention that some minor changes in regulatory law would be suf- 
ficient in your opinion. What changes did you have in mind? 

Mr. Tuompson. I may point out, Mr. Chairman, I am not an attor- 
ney, but it is our general conception that there ought to be a strength- 
ening particularly of the fourth section of the Interstate Commerce Act 
which would set up more rigid standards from which no departures 
from the provisions of that law could be made. If I remember the fig- 
ures correctly, in 6 months in 1955 about 1,500 or 1,600 applications for 
fourth section departures were filed, and 1,400 or so of them became 
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effective without any hearing. We think that perhaps there ought to 
be a strengthening of that. That is one thing we had in mind par- 
ticularly. 

Mr. Harris. Are you familiar with H. R. 6208 ? 

Mr. THompson. Yes, sir, that is proposed amendment to the fourth 
section advocated by the Interstate Commerce Commission and relates 
to circuity. 

Mr. Harris. Are you for that? 

Mr. Tuompson. No, sir. 

Mr. Harris. You may have some other suggestions for changes. 
However, time has slipped up on us. The bells have rung for the call 
of the calendar. I would like to ask you this question : 

Are the water carriers, that is, the organization which you represent 
here, opposed to all sections which are included in H. R. 6141 or only 
to certain specific sections? . 

Mr. Tuomeson. The entire bill, sir, all sections. 

Mr. Harris. Isn’t it a fact that certain provisions of the bill would 
not affect the water carriers at all? 

Mr. Tuomeson. That is true. 

Mr. Harris. You oppose them just the same? 

Mr. Tuompson. We are opposed to these bills that you have enumer- 
ated as so-called package deals. We don’t have any relationship, for 
instance, with the proposed amendments concerning abandonments of 
passenger services. We don’t concern ourselves with that, but as a 
package deal we are opposed to the legislation. 

Mr. Harris. It has been brought out during the course of the hear- 
ings that the national transportation policy of 1940 has been construed 
that even though one carrier might furnish transportation to the pub- 
lic at a reduced cost and that rate would be compensatory to that car- 
rier, it might have some adverse economic effect on the competitive 
carrier and therefore before this carrier could reduce that rate, it 
would have to show the Interstate Commerce Commission that such 
reduction would not adversely affect another mode of carriage. Are 
you familiar with that? 

Mr. Tuompson. Generally, yes. 

Mr. Harris. Do you think that is a good policy? 

Mr. Tuompson. I think that the present policy, which provides for 
the preservation and healthy growth of all forms of transportation to 
create an overall national transportation system, is sound. I don’t 
think one form of charge should be permitted to follow a practice and 
a concept of selective rate cutting. The rate cutting should be across 
the board, just the same as anything else should be. 

Mr. Harris. But for one carrier from the economic standpoint, or 
what is referred to as compensatory, be able to serve the public at a 
certain rate, do you think it is good policy for that carrier to have to 
assume the burden of showing that such rate would not economically 
affect another mode of carriage? 

Mr. Tuoompson. I think so, yes. 

Mr. Harris. Thank you very much. 

We will have to adjourn the committee until tomorrow at 10 o’clock. 

Mr. Tuomprson. Thank you, Mr. Chairman. 

(Whereupon, at 11:15 a. m. the committee was recessed, to recon- 
vene at 10 a. m., Friday, May 4, 1956.) 
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House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334 New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The Chair is advised that Mr. Harry C. Burnett, traffic manager, 
Inland Navigation Co., Vancouver, Wash., and the River Terminals 
Co., The Dalles, Oreg.. ., 1s here and desires to submit his statement. 

Is Mr. Burnett here! 


STATEMENT OF HARRY C. BURNETT, TRAFFIC MANAGER, INLAND 
NAVIGATION CO., VANCOUVER, WASH., AND RIVER TERMINALS 
CO., THE DALLES, OREG. 


Mr. Burnett. Yes, sir. Please, sir, 1 am unprepared to submit 
my statement now, but I ask your permission, if you please, sir, to be 
permitted as soon ‘as I return to Vancouver to have a statement pre- 
pared, and forward it to the committee with your kind permission. 

Mr. Harris. We will be very glad to have you do that, Mr. Burnett, 
and you have that permission. 

Mr. Dottiver. May I inquire what particular section of the pro- 
posed bill you wish to comment on? 

Mr. Burnetr. Yes, sir. Mr. Chester Thompson yesterday was 
asked by members of the committee whether he had specific reference 
and specific instances as to what managerial discretion would do to 
the river lines. He said that he did not have those; but I wish to 
po out to the committee what the bill would do to us in the Pacific 
Northwest along the Columbia River, giving details of what has hap- 
pened over the past 5 years; what we can expect, if the railroads are 
permitted to make specific rate cuts wherever they see fit and base 
those rate cuts on system average costs, and I think it would be of 
interest to the committee. 

Mr. Harris. Thank you very much, Mr. Burnett. We will be glad 
to receive your statement. 

Mr. Burnett. Thank you, sir. 

(Mr. Burnett later submitted the following statement :) 
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STATEMENT OF Harry C. BURNETT, TRAFFIC MANAGER, INLAND NAVIGATION Co. 


Gentlemen, I had the pleasure of being present on Thursday, May 3, and 
Friday, May 4, at the hearings before your committee, with reference to H. R. 
6141 and 6142. 

On Thursday, May 3, following the testimony of Mr. Chester C. Thompson, 
who appeared on behalf of the American Waterway Operators, Inc., Mr. Thomp- 
son was asked by members of your committee for specific instances where the 
railroads had by “spot” rate reductions attempted to publish rates so low that the 
operators of competing barge lines could not exist under the unreasonably low 
level of such reduced rates. Following the hearing that day I requested per- 
mission to file with your committee a short statement citing an instance of such 
“unfair or destructive competitive practices,” as they affect water transportation 
on the Columbia River and in the Pacific Northwest. At the opening of the 
hearing on Friday, May 4, Chairman Harris, on the record, very kindly granted 
my request and this letter is respectfully submitted in compliance therewith. 

Inland water transportation on the Columbia and Snake Rivers in the 
Pacific Northwest is not comparable to water transportation on the Mississippi 
River system. 

The history of settlement and development of the Pacific Northwest will show 
that, prior to the coming of the iron horse, the sternwheel steamer afforded 
practically the only means of transportation in the area of the Columbia River. 
With the building of the two railroads, on the north and south banks of the 
Columbia, by means of rate reductions the railroads forced the sternwheelers 
off the river. With no water competition the railroads immediately increased 
their charges far above the old water-line rates. This process of elimination 
of water transportation has been in constant operation from that day to this. 
By the use of modern diesel-powered towboats ranging up to over 4,000 horse- 
power and the use of modern steel barges, the water carriers have been able 
in the last 15 years to reestablish navigation and have forced rail rate reduc- 
tions so that the economic development of what is known as the Inland Empire 
has prospered and the wheat producer alone has been saved approximately $6 
million in that period by the presence of competitive water transportation. 

Do not be deceived, however, into thinking that the competitive rail carriers 
are not still doing everything within their power to drive navigation off the 
Columbia River. 

After a series of Interstate Commerce Commission investigation and sus- 
pension proceedings extending over a 10- year period, the railroads of this area 
in January 1953 filed with the Commission further rate reductions on bulk 
petroleum, reducing the rates and estimated weights by amounts ranging from 
25 to 40 percent. The 1953 proposed rates of the rail carriers were below the 
level of rates in effect in 1935. Upon complaint of both the competing motor 
carriers and barge lines the proposed rates were suspended (I. & 8S. 6062). 
After lengthly hearings the Commission finally rendered its decision permitting 
the reduced rates to become effective. This decision of the Commission was 
based upon a purported showing by the rail carriers that the proposed rates 
were not below an out-of-pocket cost. You will note, that the use of the out-of- 
pocket-cost theory was permitted to prevail in this case rather than the proper 
theory of fully distributed costs. Following this decision of the Commission the 
competing motor and water carriers obtained from the Federal court an injunc- 
tion and restraining order on the strength of the erroneous out-of-pocket cost 
and also on the fact that the Interstate Commerce Commission had not given 
due consideration to the “unfair or destructive competitive practices” present 
in this proceeding contrary to the national transportation policy. Factually, 
this case has now been remanded to the Interstate Commerce Commission for 
rehearing. 

By reciting the above facts it is evident that even under the present Trans- 
portation Act and the present national transportation policy it is possible for 
competing railroads to so reduce specific rates as to drive river transportation 
out of business. 

Your committee is well aware of the fact that since 1942 under ex parte pro- 
ceedings Nos. 148, 162, 166, 168, 175, the railroads of the Nation have increased 
their general level of freight rates by 79 percent. The decisions of the Commis- 
sion granting the carriers these general freight-rate increases were not worded 
so that the railroads “shall” increase the rates by a certain percentage but the 
orders were permissive in that the Commission told the railroads you “may” 
increase your rates by certain percentages. Therefore, under these general 
freight-rate increases the railroads of the Pacific Northwest have not applied any 
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Of these increases since 1942 to their rates on petroleum and petroleum products 
in competition with the barge lines on the Columbia River. It is evident from 
the foregoing that while the railroads on the north and south banks of the 
Columbia River have been able to increase their general commodity rates 79 
percent, they are handling petroleum in competition with the barge lines on the 
basis of the rail petroleum rates in effect in 1942. 

While I do not have the proper technical citation authority (i. e., page number 
of the transcript of the oral argument) it is a matter of record that in the oral 
argument before the entire Commission when the Interstate Commerce Com- 
mission was considering the 15-percent general freight-rate increase in Ex parte 
175, Commissioner Aitchison and Commissioner Knudson asked the attorneys 
for the western railroads and the Association of American Railroads whether, 
if the Commission were to grant any or all of the requested increase would they 
apply such increases to their petroleum rates in the Pacific Northwest. In 
answer to these direct questions the railroad attorneys answered in the affirma- 
tive. However, under the permissive language of the Commission’s order that 
the railroads “may” increase their rates, the Pacific Northwest railroads took 
advantage of the managerial discretion provided by the technical language of 
the decision and did not apply the increase to their rates on petroleum products 
in this area due to the competition of the barge lines on the Columbia River. 

I was not present at the hearing when Mr. Jervis Langdon, Jr., presented his 
testimony to your committee on behalf of the Association of American Railroads, 
but I do have a copy of his testimony. 

I am sure that the general impression among transportation men throughout 
the country is that the railroads of the Nation were solidly behind the provisions 
of the legislative proposals contained in the so-called Cabinet Committee report. 
However, Mr. Langdon in his presentation to this committee denies on behalf 
of the railroads any intent to change the national transportation policy, and 
denies any complicity on behalf of the railroads in the Weeks report. They do, 
however, according to Mr. Langdon’s testimony want only three changes in the 
Transportation Act, as follows: 

“That the Interstate Commerce Commission, when considering competitive 
rates of one form of transportation against the other shall not consider (1) the 
effect of such rates on the traftic of any other mode of transportation; (2) the 
relation of such rates to the rates of any other mode of transportation; and (3) 
whether such rates are lower than necessary to meet the competition.” 

It is obvious with these changes none of the other changes in H. R. 6141 and 
H. R. 6142 would be necessary to enable the railroads to put water carriers out of 
business on the Columbia River. 

In connection with H. R. 6208 it should be stated that it appears innocuous, as 
merely permitting circuitous lines to get automatic fourth section relief when 
direct lines have a lower rate. However, the direct line rate is not confined in 
the bill to railroads, but may be a water carrier direct line rate. If this interpre- 
tation is followed, rail lines can immediately come down to meet the water line 
direct rate on the nose and the Commission would have no suspension power 
under the fourth section and section 15 (7). 

Any transportation man, be he railroad, truck, or water carrier, knows full 
well that with the above three changes in the Transportation Act and with 
H. R. 6208, it would not make any difference what the transportation policy of 
the Nation might be. In other words, if the railroads cannot kill barge and 
water transportation one way, they will find many other methods to bring about 
its demise. 

I have tried to make this recitation of facts as short and concise as the sub- 
ject will permit. Permit me at this time to extend to the members of your com- 
mittee our deep appreciation for the privilege granted in this instance to bring 
to your committee’s attention how, even under the present Transportation Act 
and the national transportation policy, the railroads of the Pacific Northwest 
have continued their rate wars against water transportation in this area. 


Mr. Harris. Yesterday, Mr. Chester C. Thompson, president of the 
American Waterways Operators, Inc., concluded his statement, and 
we were to have with us this morning Mr. Harry C. Ames, also of 
the American Waterways Operators. 

Mr. Ames, we will be very glad to have you present your statement 
at this time. 
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STATEMENT OF HARRY C. AMES, ATTORNEY, WASHINGTON, D. C., 
REPRESENTING WATERWAYS FREIGHT BUREAU 


Mr. Ames. May it please the committee, my name is Harry C. Ames. 
I am an attorney with offices in the Transportation Building, this 
city. Before entering the private practice of law, I served for 10 
years as an attorney-examiner for the Interstate Commerce Commis- 
sion. I have represented the Mississippi Valley Barge Line Co. as 
its commerce counsel since it began operations. For 10 years or more 
I served as chairman of the legislative committee of the Association 
of Practitioners before the Interstate Commerce Commission. I am 
appearing today for the common carriers by water which operate on 
the Mississippi-Ohio Rivers, and tributaries, including the Gulf- 
Intracoastal Canal, which are members of the Waterways Freight 
Bureau, a voluntary nonprofit association of common carriers by 
water, organized pursuant to section 5 (a) of the Interstate Com- 
merce Act. 

As common carriers by water regulated under Transportation Act, 
1940, we are opposed to the changes in the bills under consideration in 
respect of — 

(a) the transportation policy ; 

(5) the fourth section ; 

(c) the suspension processes, and 

(d) the ratemaking rules, particularly as they bear upon ques- 
tions of carrier competition. 

As a preclude to my testimony I should like to refer briefly to some 
legislative and adminstrative history. 

In the late thirties President Roosevelt appointed a Committee of 
Six to make recommendations, among other things, for bringing domes- 
tic water carriage in the United States under regulation by the Inter- 
state Commerce Commission, hereinafter called the Commission, simi- 
lar to that imposed upon the railroad industry. 

As a result of the deliberations of that Committee there was sub- 
mitted to the Congress, early in 1939, draft of a bill identified as 
S. 2099, which was referred to as follows by Chairman Wheeler of the 
Senate Committee on Interstate and Foreign Commerce, on April 3, 
1939, when public hearings opened : 

I might say that the President appointed a committee consisting of 3 railroad 
executives and 3 representatives of the brotherhoods, and they presented their 
report to the President. Thereafter a bill was drafted. That bill was used as a 
basis for the preparation of the present bill which we are not considering, 
through S. 2009 differs in a number of important ways with the bill prepared 
by the Committee of Six. 

That bill was bitterly opposed by the water carrier industry gen- 
erally, chiefly on the ground that it was railroad inspired and had as 
its objective a leveling off of water rates, thus eliminating water compe- 
tition and depriving the public of the benefit of low-cost water trans- 
portation. 

At the public hearings the only privately owned water carrier on 
the Mississippi-Ohio River system which favored regulation was the 
Mississippi Valley Barge Line Co., and my testimony was referred to 
by Chairman Wheeler during the debates on the bill, as follows at 
page 8277, Congressional Record, May 22,1939. Iam quoting Senator 
Wheeler : 
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So, when it is stated that merely the railroads are asking for the regulation 
proposed, I think it is plainly apparent that that is erroneous. I will quote the 
testimony of Mr. Ames, of the Mississippi Valley Barge Line— 

And on behalf of that company I desire to go on record as saying that we are 
not opposed to regulation; in fact, we favor regulation which will bear equally 
and protect equally all forms of transpotration. We do not favor the regula- 
tion of water carries for the benefit of rail carriers, or vice versa, but we do 
favor reasonable regulation. 

I would like also to point out.to the committee that the lack of regulation of 
a water line has not the benefit that some people advocate for it, but in many 
respects it is a disinct handicap. Let us assume that the rail carriers reduce a 
rute which is competitive with the water carrier; the water carrier appears 
before the regulatory body, protesting that reduction and the water carrier itself 
is not regulated. There is a tendency on the part of the regulatory body, and I 
think it is a pardonable and justifiable tendency, to say, ‘‘Why should we prevent 
the rail carrier from reducing its rate when we cannot prevent you?’ 


The Mississippi Valley Co. felt then, as all of us feel now, that when 
the Commission is called upon to act as arbiter in a rate dispute between 
competitive forms of transportation it should have regulatory power 
over the rates of both types. But we also felt then, as we do now, that 
the act should be so written and administered as to give equal protec- 
tion to both types of transportation. If the bills before you, or any of 
them, should be enacted into law our hopes for regulation would be 
shattered, and the fears of those who opposed regulation in 1940 
would be fully realized. 

I know that your committee is told from time to time the effect of 
bills might be the defeat of certain things, and I know perhaps you get 
tired of hearing that. But, so far as the inland water transportation 
is concerned the rail carriers completely dried up the rivers prior to 
World War I, and it took intercession and jade 3 on the part of the 


Federal Government to revive it. To establish my point I need go no 
further than to quote to you from a concurring expression by Com- 
missioner Eastman written by him in 1933, in a case involving rail and 
water competition—Petroleum From New Orleans (194 I. C. C. 31) — 
wherein he said: 


This promises to be the begininng of a return to a policy of railroad rate- 
making which existed for many years and reached its fullest development in the 
southeastern portion of the country. That section forms a peninsula surrounded 
by the navigable waters of the Atlantic Ocean, the Gulf of Mexico, the Mississippi 
River, and the Ohio River and penetrated by many other navigable streams. The 
railroads in their early years encountered stiff competition from many steam- 
boat lines plying upon these waters, and they proceeded to meet this competition 
ruthlessly. Eventually they swept the waters clean of the competing craft, except 
on the ocean and the gulf, and even there the competition was greatly weakened. 

This was done by cutting rates where the competitors existed, to whatever ex- 
tent was necessary to paralyze it, at the same time maintaining rates at a very 
high level elsewhere. The steamboats did not have this reservoir of noncom- 
petitive traffic to help them out, and hence perished in the unequal struggle. 
Some large interior cities which did not have water competition were able to 
utilize the competition of the railroads with each other to break down their 
rates in somewhat the same manner, but interior points which had little or no 
competition of any character were out of luck. Their rates were on what the 
railroads called a “normal level,” which was preposterously high. All this made, 
of course, for a very uneven development of the country and it was one of the 
main factors which precipitated the creation of this Commission in 1887. 

The theory on which the railroads drove out water competition by these 
low rates was a simple, but, as I see it, dangerous theory. They argued that 
their trains would run anyway, that the added expense of taking on more 
traffic would be comparatively little, and that if they could get water-cof- 
petitive traffic at some margin over this “added” or “out of pocket” expense, it 





480 TRANSPORTATION POLICY 


would help them just that much. The danger in this theory is twofold. In the 
first place, the railroads have always had very imperfect knowledge of this 
“added” expense, and in the old days it was more of theory than anything 
else. They went out frankly to cut the throats of their water competitors and 
made the rates whatever was necessary for this purpose. In the second place, 
the theory places the chief burden of sustaining the profits and credit of the 
railroads upon the noncompetitive traffic, and this burden is likely to increase 
progressively. Commerce and industry tend to center at the favored competitive 
points, and their traffic tends to increase while that at the “normal rate” points 
tends to decrease. Gradually the traffic moving on the low rates ceases to be 
mere added traffic and the out-of-pocket expense swells in volume. So does 
the burden upon the noncompetitive traffic. 

The danger of following this theory under present conditions is obviously 
much greater than it was in the old days, for the trucks, pipelines, and electric 
transmission lines have greatly curtailed the amount of strictly noncompetitive 


traffic. 

After the railroads swept the inland waterways practically clean of com- 
peting traffic two influences set in. One was a public demand upon Congress 
for appropriations for the improvement of waterways, so that they could handle 
traffic more cheaply and efficiently. The other was a gradual revision of the 
railroad rate structure to a so-called “dry-land” basis, owing to the absence 
of water competition which could be used to justify fourth section relief. These 
two influences have brought a return to the water competition, which had dis- 
appeared, and it is progressively increasing. 

This return of competition has so alarmed the railroads that they are clearly 
about ready to go back to the old policy of rate cutting, and have already made 
several moves in this direction, of which that which is here under consideration 
is one. If they continue with this policy unchecked, I have little doubt that 
they will eventually cripple their water competitors as they were crippled in 
days gone by. 

Out of an experience of more than 25 years in the litigation of cases 
of this character I say to you that if the ratemaking rules which are in 
these bills are enacted, history will repeat itself as surely as night 
follows day. Right at this moment the rail carriers in at least four 
cases are proposing rail rates which equal cent for cent the overall 
costs incident to transportation in bargeloads in quantities of 500 tons, 
between the same points. No shipper in his right mind would go to 
the expense of getting together a shipping unit of 500 tons and utilize 
the slow and inferior barge service, if he could secure rail service, in 
carloads, at the same cost. 

Now, if I could refer to what has happened before, I think I can 
tell you. We were regulated in 1940. The war came on in 1941 and 
kept everybody busy until late 1945, and the railroads had all of the 
traffic they could handle. After the war there were "ban adjust- 
ments, but the time has come now when they have really gone to work 
and there are at least half a dozen major cases now pending before 
the Commission in which they seek to do exactly the things that 
Commissioner Eastman said they did. 

Generally speaking, we believe that the present act, properly admin- 
istered, has proved to be a workable act in most respects and has 
provided fair treatment to all types of carriers, including the railroads, 
insofar as the interplay of competition is concerned. We are in com- 
plete accord with the statements at page 7 of the letter of Commission 
accompanying its report on S. 1920 addressed to Senator Magnuson, 
under date of December 22, 1955, which read: 


It seems appropriate to emphasize what we have already suggested, that in 
the main the indicated objectives of the Advisory Committee may be effectuated 
within the fr..mework of the present statutes. The dominant effect Of the pro- 
posed legislation would be to permit all rates to gravitate to the bare compensa- 
tory level. In administering the present act this Commission has encouraged 
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healthy competition bétween different transportation agencies and between com- 
peting carriers in the same agency. | Emphasis mine. | 

In the following discussion I shall consider the changes proposed in 
the transportation policy; the fourth section; the suspension process, 
and in ratemaking provisions of the bill. 


THE NATIONAL TRANSPORTATION POLICY 


Apart from the plain purpose of the restated transportation policy 

to— 
(a) give carriers more freedom than they now have to cut com- 
petitive rates, and 
(6) reduce materially the power of the Commission to deal 
with such reductions, 
there is not a single objective in the restatement of the revised policy 
running directly to the broad interests of the public and the national 
defense which could not be achieved under the present policy. 

One very significant deletion made in the proposed new policy is 
the elimination of the inhibition against “unfair or destructive com- 
petitive practices.” Asasubstitute for that salutary prohibition we are 
deluged with such high-sounding expressions as “dynamic competi- 
tion,” “new rate and service techniques,” “technical innovations,” all 
to the alleged end of reflecting “full competitive economic capabilities.” 

The water carrier industry is neither deceived nor comforted by this 
grandoise language. As I have pointed out, as fast as they can get 
around to it, the rail carriers are endeavoring to put their carload rates 
on an exact parity with our bargeload rates. There is no doubt in our 
minds that the expression “full competitive economic capabilities” in 
the eyes of our railroad friends will be translated into rates which 
will divert all of the traftic now handled by the barge lines to their serv- 
ice. 
At pages 3 and 4 of its above cited report in S. 1920 the Commission 
has noted the procedural and administrative difficulties entailed when 
expressions of this character are embodied in a statute and has urged 
extreme cautiton in any amendment of the policy. 

In other words, the Commission is asking the very fair question, 
what is “dynamic competition ?” 


THE FOURTH SECTION—-LONG AND SHORT HAUL CLAUSE 


I come to the fourth section, the long and short haul clause. 

Since the original passage of the Act To Regulate Commerce in 1887, 
Congress has made it unlawful for a carrier to charge a higher rate 
to a nearer than to a farther distant point over the same route in the 
same direction. Without more, the prohibititon would be absolute. 
However, the statute has always contained a proviso under which 
the Commission may in special cases, after investigation, grant author- 
ity to depart from the otherwise rigid terms of the statute. 

Section 4, as it is now carried in the act, has always acted as a deter- 
rent against destructive competitive practices at terminal points and 
as a protection against the imposition of higher rates at intermediate 
points not directly affected by water competition. 
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All previous efforts to repeal this section of the statute—and I may 
say they have all come from the railroads—or to render it innocuous 
have been rejected by Congress. Indeed, in 1920 Congress amended 
the section in several respects, the most important of which was the 
provision that the— 


Commission shall not permit the establishment of any charge to or from the 
more distant point that is not reasonably compensatory for the service performed. 


This amendment to the fourth section was made concurrently with 
others, including the power to prescribe minimum rates, at the time 
the railroads were returned to private control, all of which amend- 
ments were designed to tighten up the act and give the Commission 
added power over practices theretofore beyond its control. The 
changes made by the 1920 act were summed up by Mr. Chief Justice 
Taft in Dayton-Goose Creek R. Co. v. United States (263 U. S. 456, 
at 478), as follows: 


The new act seeks affirmatively to build up a system of railways prepared to 
handle promptly all the interstate traffic of the country. It aims to give the 
owners of the railways an opportunity to earn enough to maintain their prop- 
erties and equipment in such a state of efliciency that they can carry well this 
burden. To achieve this purpose, it puts the railroad system of the country 
more completely than ever under the fostering guardianship and control of the 
Commission, which is to supervise their issue of securities, their car supply 
and distribution, their joint use of terminals, their construction of new lines, 
their abandonment of old lines, and by a proper division of joint rates, and by 
fixing adequate rates for interstate commerce, and, in case of discrimination, 
for intrastate commerce, to secure a fair return upon the properties of the 
carriers engaged. 

I ask Your Honors to square, if you can, that fostering guardian- 
ship and control which you bestowed upon the Commission in 1920, 
with the emasculation of the powers of the Commission proposed in 
these bills. ; 

The Commission was very quickly called upon to interpret and 
apply the “reasonably compensatory” rule in a major proceeding in- 
volving a request for fourth-section relief, entitled “Z'’ranscontinental 
Cases of 1922” (741. C. C. 48). After setting forth that in its judg- 
ment the 1920 amendment was Congress’ way of stating that the Com- 
mission should be less liberal than it had been in granting relief 
under the section, it went on to set forth what in the future it would 
consider to be a “reasonably compensatory” rate, and I ask you care- 
fully to note this: 


Such a rate— 
said the Commission— 


must (1) cover and more than cover the extra or additional expenses incurred 
in handling the traffic to which it applies; (2) be no lower than necessary to 
meet existing competition; (3) not be so low as to threaten the extinction of 
legitimate competition by water carriers; and (4) not impose an undue burden 
on other traffic or jeopardize the appropriate return on the value of carrier 
property generally, as contemplated in section 15a of the act. It may be 
added that rates of this character ought, wherever possible, to bear some 
relation to the value of the commodity carried and the value of the service 
rendered in connection therewith. We also find that where carriers apply for 
relief from the long- and short-haul clause of the fourth section and propose 
the application of rates which they designate as “reasonably compensatory,” 
they should affirmatively show that the rates proposed conform to the criteria 
indicated above. It goes without saying that carriers should not propose rates 
or rate structures for approval in a fourth-section application which create 
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infractions of other provisions of the Interstate Commerce Act, and particularly 
of section 3. 

It is those elements of a “reasonably compensatory” rate which relate 
to water competition which are so galling to the railroads. As I have 
stated, they are now embarked upon a definite policy of reducing 
their carload rates to the level of overall charges of bargeload traffic. 
Since a barge line cannot hope to participate in competitive traffic 
unless its charges are substantially below those of rail carriers, it 
follows that rail rates on a parity with ours are not only lower than 
necessary to meet our competition, but are also so low as to threaten 
the extinction of water competition. 

So long as the fourth section remains as it is, and so long as the 
principle enunciated in Transcontinental cases of 1922, supra, remains 
in force, the water carriers have a measure of protection against 
destructively competitive rates. As a matter of fact, the Commission 
ordinarily requires that rail rates be made differentially higher than 
overall barge rates. (See Pig lron From New York Points and De- 
troit, 296 I. C. C. 747; Sugar, Atlantic and Gulf Ports to Ohio River 
Crossings, 296 I. C. C. 127.) 

Under the fourth section as it is here proposed, these safeguards 
would be lost. While the opening sentence of the new section would 
contain an absolute prohibition, the exception would no longer be 
left to the discretion of the Commission in “special cases after in- 
vestigation” as it is now. The career would determine in the first 
instance whether there is “actual competition of another carrier or 
carriers” and whether the rate it establishes is “not less than a just 
and reasonable minimum charge.” For all practical purposes admin- 
istration of the long- and short-haul clause would pass from the Com- 
mission to the carriers. 

What would be the remedy of the water carrier if the railroads did 
publish a rate lower than necessary to meet competition or lower than 
a just and reasonable minimum charge? Certainly it would not be 
found in the right to protest and request suspension. Under the 
changes proposed in the suspension provisions the Commission would 
be powerless to suspend the rate longer than 3 months and in that 
period it would be utterly impossible to make out a case, have a hear- 
ing, and secure a decision that a rate, for example, would be less than 
a reasonable minimum rate. The fact that the differences between 
the existing rate and the proposed rate could be impounded would 
serve no useful purpose to the water carrier because even if it suc- 
ceeded in the final analysis it would have no status to recover the 
amount impounded, as reparation. 

As an added precaution and in order to nail down the inability of 
anyone to secure relief against any competitive rate proposed, the 
bill in section 15a (1), which I shall discuss in detail later, provides 
that in determining whether a rate is unreasonably low the Commis- 
sion is specifically precluded from considering— 

(a) the effect of such charge on the traffic of any other mode of 
transportation, or 

(6) the relation of such charge to the charge of any other 
mode of transportation, or 

(c) whether such charge is lower than necessary to meet the 
competition of any other mode of transportation. 
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Notice, Your Honors, how the expression “other mode” pervades 
all three of those. What do we gather from that? Do we gather 
that the Commission is powerless, in questions of competition, where 
a different agency is involved, but the railroads want the protection 
of the Commission for their competitive efforts against each other? 
Is that the significance of that wording “other mode” ? 

Under such a statute neither the Commission nor the courts could 
consider those safeguards as carefully written into the act in 1920. 
Any aggrieved party would be remanded to the impossible task of 
proving that the proposed rate is less than minimum, And if any of 
you are lawyers, I commend to you the difficulty of making any such 
proof as that. Considering the fact that a minimum rate need yield 
only the direct ascertainable costs of performing the service the chance 
of success in such an undertaking would be dim indeed. 

And I think that that is what the bill contains. 

The railroads continually complain that their managerial discre- 
tion with respect to the publication of water-competitive rates is not 
respected as it should be. In this connection the committee should 
consider very carefully the makeup of these so-called competitive rates 
on both sides of the equation. The rate of the water carrier between 
its ports must be a complete rate. That is, it must reflect in full the 
cost of operation, the investment in equipment, taxes, and a profit. 
That is because the water carrier has no other rates except the rates 
between its ports. The water carrier, unlike the rail carrier, has no 
reservoir of noncompetitive traffic out of which it can build up a war 
chest to use in competition. In every respect its rates are its normal 
rates and they are completely compensatory. 

By way of contrast, the so-called rates which rail carriers ordi- 
narily propose to meet the rates of the water carriers are not normal 
rates in any sense of the word. They are depressed rates, they need 
only cover the “direct ascertainable cost of producing the service.” 
If these words mean anything they mean bare out-of-pocket costs. 
They allow nothing for fixed charges, profit, or return on investment. 
In other words the Utopian field of conepetition which the rail carriers 
picture is one where they may maintain a rate returning bare out-of- 
pocket costs while the water carriers are obliged to maintain fully 
compensatory or maximum rates, and the Interstate Commerce Com- 
mission can do nothing about it. 

The water carriers, as stated, have no avenue of escape from this 
situation. The rail carriers, by way of contrast, are not only able to 
draw upon noncompetitive traffic in order to recoup revenue lost at 
the ports, but on no fewer than 10 occasions since the close of the war 
they have secured permission to put into effect increased rates on their 
entire body of traffic, thus giving them further revenues which counter- 
act reductions made at the ports. 

There was a period in the Federal regulation of transportation dur- 
ing which the rail carriers exercised the initiative in connection with 
the long- and short-haul clause. That was the period prior to the 
amendment of June 18,1910. The situation that existed at that time 
was explained by the Commission in its decision in Administration of 
Fourth Section (87 I. C. C, 564, 566), where it said—and, incidentally, 
I commend that decision to your Honors, if you want a complete his- 
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tory of the operation of the fourth section of the Interstate Commerce 
Act. 


Here is what the Commission said in that case: 


In section 4 of the original act the prohibition of a greater charge for a shorter 
than for a longer distance over the same line was qualified by the words “under 
substantially similar circumstances and conditions.” The Supreme Court in 
construing this language held that if there was a dissimilarity of circumstances 
and conditions the rule of the fourth section did not apply, and that it was for 
the carriers themselves to determine in the first instance whether that dis- 


similarity existed. 

The Court held, in other words, that since the prohibition against 
charging the higher rate to the lesser distant point applied only “under 
substantially similar circumstances and conditions” the existence of 
competition only at the terminal or greater distant point set up a dis- 
similarity which made the prohibition inoperative. 

The Supreme Court decision I have just referred to was the Alabama 
Midland case (168 U. S. 144). When Congress, on June 18, 1910, 
removed the words “under substantially similar circumstances and 
conditions” from the act the initiative in fourth-section situations 
passed from the carriers to the Commission. As explained by the 
Supreme Court in the Intermountain rate cases—United States v. 


Atchison, T. & S. F. R. Co. (234 U. S. 478, 485), the amendment of 
June 18, 1910— 


simply shifts the powers conferred by the section as it originally stood; that is, 
it takes from the carriers the deposit of public interest previously lodged in them 
and vests it in the Commission as a primary instead of a reviewing function. 

One of the arguments made by the railroads in the Intermountain 
rate cases was that the amendment of June 18, 1910, amounted to an 
unlawful delegation of power. The Court very quickly smothered that 
contention by pointing out that it was tantamount to an argument— 
that the authority in question was validly delegated so long as it was lodged 
in carriers, but ceased to be susceptible of delegation the instant it was taken 


from the carriers for the purpose of being lodged in a public administrative 
body (p. 486), 


all of which pointed to the plain non sequitur in the carrier argument 
amounting to— 


an effort to sustain the right to delegate a power by contending that the power 
is not capable of being delegated. 


But it was the discussion by the Court of the grave public questions 
involved in the fourth section and its administration which should 
give this committee pause before restoring to the railroads the initia- 


tive which they enjoyed prior to June 18, 1910. At page 487, the 
Court said : 


As the power of carriers to meet competition, and the relation of that right 
to noncompetitive places; may concern the fortunes of numberless individuals 
and the progress and development of many communities, it is said, to permit 
authority to be exerted concerning the subject without definite rules for its 
exercise will be to destroy the rights of persons and communities.. This danger, 
the argument proceeds, is not obviated by declaring that the provision of the 
second and third sections as to undue preference and discrimination apply to the 
fourth section, since, without a definition of what constitutes undue preference 
and discrimination, no definite rule of law is established, but whim, caprice, 
or favor will, in the nature of things, control the power exerted. 
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The comments thus made are just as pertinent today. 

The Commission’s report to Chairman Magnuson contains some very 
interesting comments on this proposed amendment. It points out that 
even under the proposed amendment the statute would contain a pro- 
hibition against departures from the general rule. | Consequently 
such departures would make it possible to levy fines up to $5,000 for 
each violation. Since the Commission is deprived even of reviewing 
power it would be for courts or juries to determine whether conditions 
justifying the exceptions actually exist. To allow questions concern- 
ing transportation charges and the uniformity thereof to be determined 
by court proceedings has been held undesirable throughout the history 
of transportation regulation. Zewas & P. Ry. Co. v. Abilene Cotton 
Oil Co. (204 U.S. 426). 

We most earnestly submit that to lodge the power suggested in these 
amendments in the carrier would completely emasculate the fourth 
section and would return regulation to the unsatisfactory state of 
things which existed prior to June 18, 1910. 


THE PROPOSALS GOVERNING THE SUSPENSION OF RATES BY THE 
COMMISSION 


Since June 18, 1910, the Commission in section 15 (7) has been 
given the power temporarily to suspend newly proposed rates or 
changes in rates pending an investigation as to their lawfulness. 
While the statute has never specifically so stated it has always been 
assumed that this power would not be exercised by the Commission 
in the absence of probable cause. 

The proposed legislation would make three drastic changes in the 
law as follows: 

(1) It would theoretically leave the existence of “probable cause” 
to the discretion of the Commission but would spell it out by a state- 
ment of specific standards. 

(2) It would shorten the period of suspension from 7 months to 3 
months. 

(3) It would transfer the burden of proof from the proponent in 
any case where the complainant or protestant is a carrier. 

The reasons underlying the original enactment of the suspension 
power are set forth as follows in I. C. C. Acts Annotated, page 1958: 

Prior to the Mann-Elkins Act of June 18, 1910, there was no provision for 
investigation or hearing as to the lawfulness of increased rates before they 
became effective, although the courts in some instances enjoined collection of 
such rates. This lack of hearing was of serious consequences to shippers in 
many instances and the injunctions of the courts resulted in confusion and 
seemed likely to bring about the very discriminations the law was designed to 
prevent. 

While the foregoing comments mentioned only “increased” rates 
the Commission has long held that the suspension power applied 
equally to “reduced” rates. Switching at Galesburg, Jil. (31 I. C. C. 
294) and in Transportation Act, 1940, the law was specifically 
amended so as to apply to all changes in rates. 

The amendment proposed here tacitly admits that the power to 
suspend should be continued but it would materially curtail not only 
the discretion of the Commission but the efficacy of the section as a 
workable feature of the law. 
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Dealing first with the matter of spelling out the standards by which 
the Commission is to be governed: The new bills limit the power to 
suspend to those cases in which the Commission— 
determines on the basis of factual information by sworn complaint, affidavit, or 
other evidence furnished bythe complainant, or as a result of its own investiga- 
tion, (@) that the rate, etc., would probably be unlawful, and (0b) that making 
such rate, etc., effective would result in injury to complainant, and (c) that 
remedies available to the complainant would, in the absence of suspension, be 
inadequate. 

First of all, the specific standards set forth run counter to the rec- 
ognized theory that in statutes of this character it is far better to set 
forth standards in general terms, leaving to the administrative body 
of experts informed by experience the elaboration necessary to fit the 
needs of commerce and changing conditions. For example, nothing 
could be more important from the standpoint of regulation than the 
strictures laid upon the Commission as to the reasonableness of freight 
rates. Yet, since 1887, the only standard accompanying the delega- 
tion of power to the Commission has been that rates shall be “just and 
vennanabie,” Without saying another word, everything is left to 
the Commission. 

The first two strictures laid upon the Commission amount to noth- 
ing more than an attempt to define “probable cause” in specific terms. 
Whether “probable cause” exists should be left to the Commission’s 
discretion. The third condition is merely a restatement of the theory 
of irreparable damage. 

In considering the merits of this proposed amendment the com- 
mittee should bear in mind the matter of time. Changes in rates are 
ordinarily published to become effective in 30 days. Even if inter- 
ested parties had immediate notice, the rules require that their com- 
plaint or protest be filed within 18 days. Obviously, in such a short 
time a case cannot be built up with the completeness contemplated by 
this amendment. 

The proposal to shorten the period of suspension from 7 months to 
3 months is ridiculous. In the original act the suspension period 
provided was 120 days, and it was found too short. If that was true 
then, when regulation was confined to virtually one type of carrier, 
how could a shorter period possibly suffice in the present atmosphere 
where the problems of regulation have been increased a hundredfold ? 

It is no answer to say that the Commission may require the carriers 
to impound amounts sufficient to represent the differences in the rates. 
Such action might afford some seein of relief in connection with 
proposed increases. It would be wholly innocuous in respect of pro- 
posed reductions so far as water carriers are concerned. 

The third proposal has to do with the burden of proof. That bur- 
den would be shifted from the proponent or publishing carrier in any 
case where the protestant isacarrier. It is well settled that the burden 
of proof is on the proponent of any proposition. This rule is based, 
not upon the identity of the proponent or any peculiar status he may 
occupy. It is based upon the theory that he who advances a proposal 
should be prepared to justify it. There is no good reason why the 
well-established rule should not continue to apply. 
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THE RATE MAKING PROVISIONS 


Several sections of the act are affected by the proposed rules of rate 
making but it seems fair to state that virtually all of them revolve 
around and implement the proposals to eliminate (@) the power of 
the Commission to prescribe exact (or maximum and minimum) rates, 
and (6) the concluding sentence of paragraph (c) of section 305 which 
reads : 

DD 'fferences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect to water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed 
to constitute unjust discrimination, prejudice, or disadvantage, or an unfair 
or destructive competitive practice, within the meaning of any provision of 
this Act. 

The restrictions against exact (or maximum and minimum) rates 
are first set forth in paragraphs 4 and 5 of section 1 and in paragraph 
(1) of section 15, but it is in section 15a that the proposed changes 
reach full development. 

Mr. Hare. May I interrupt you again? 

Mr. Ames. Yes, sir. 

Mr. Hare. You are talking about the bill ? 

Mr. Ames. The bill; yes, sir. That section, meaning 15a of the act 
as now written, will be completely rewritten and will be replaced by an 
entirely new matter in paragraphs (1) to (5) inclusive. 

The paragraphs which bear upon the interplay of competition in its 
relation to rate making and which are plainly designed to free the 
rail carriers from all existing restraints in their competition with 
water carriers are numbered (1), (3), and (4). We shall consider 


them in that order. Paragraph (1) reads as follows— 
This, I believe, is the crux of the new bills, so far as water competi- 
tion isconcerned. I quote from the proposed bills. 


In determining whether a rate, fare, or charge, or classification, regulation, or 
practice to be applied in connection therewith, results in a charge which is less 
than a reasonable minimum charge, as used in this Act, the Commission shall not 
consider the effect of such charge on the traffic of any other mode of transporta- 
tion— 


there is that wording “other mode” again— 


or the relation of such charge to-the charge of any other mode of transportation ; 
or whether such charge is lower than necessary to meet the competition of any 
other mode of transportation: Provided, however, That the provisions of this 
paragraph shall not be construed to prohibit any carrier subject to this Act from 
protesting or complaining in the event that a rate, fare, or charge is filed or made 
effective which it believes to be less than a reasonable minimum charge. 

We have pointed out that in Transcontinental Rates (1922, 74 
I. C. C. 48, 71), 2 of the 4 elements which the Commission set up as 
conditions precedent to a “reasonably compensatory” rate were: __ 

(1) That such rate must not be lower than necessary to meet exist- 
ing competition by water, and a 

(2) Must not be low enough to threaten the extinction of legiti- 
mate water competition. 

If those conditions precedent are not obliterated by the proposed 
emasculation of section 4, the job, as we have stated, 1s completed in 
this section. The Commission will be precluded from considering the 
effect of reduced rates on any other mode of transportation, or whether 
they are lower than necessary to meet the alleged competition. In 
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short, the competitive effect of. reduced rates or their necessity are 
matters completely foreclosed from consideration. 

And I think I should point out as I go along in talking about these 
restrictions on the Interstate Commerce Commission, that there is also 
restriction upon the courts. This in fact will be a statute and the 
courts will be bound by it the same as the Commission. So we can no 
longer, if this becomes law, go to the courts if we think the Commission 
has not treated us fairly, | so far as these competitive angles are con- 

cerned. We are through. 

The Commission would also be barred from considering the “rela- 
tion of such charge to the charge of any other mode of transportation.” 
Applied retroactively such a philosophy would have invalidated all 
those decisions made under the so-called Denison Act of 1948, which 
directed the Commission to prescribe through routes and joint rates 
between rail carriers and water carriers on the basis of differentials 
under all-rail rates (Ex Parte Nos. 96, 99, and 102). The Commis- 
sion could not have prescribed barge-rail rates differentially lower 
than all-rail rates as it did in Rail and Barge Joint Rates (270 I. C. C. 
591; 274 I. C. C. 229, 284 I. C. C. 785); a decision affirmed by the 
Supreme Court in Alabama C. S. R. Co. vy. United States (340 
U.S. 216). 

Would this be good law? Would it be conducive to the public in- 
terest to return competition between rail carriers and water carriers 
to the law of the jungle? Which of the carriers would more likely 
want such alaw? Which would be more apt to benefit by it? Those 
are questions which your committee must consider most carefully. 

We have adverted to the fact that Congress conferred the minimum 
and exact (maximum and minimum) rate power on the Commission 
as a means of bringing the rail carriers more “under the fostering 
guardianship and control” of the Commission in order to protect the 
financial integrity of the transportation machine—then a railroad 
monopoly—from destructive practices within itself (Dayton-Goose 
Creek Ry. Co. v. United States (263 U.S. 456)). And, as stated by 
Mr. Justice Brandeis in //linois Central R. Co. v. United States (263 
U.S. 515, at 525): 


the newly conferred power to grant relief against rates unreasonably low may 
afford protection against injurious rate policies of a competitor which were 
therefore uncontrollable. 

A competitor there, I might say, would be a rail carrier, because at 
that time they had a monopoly. 

Mr. Dottiver. What is the date of that Illinois Central decision in 
963 U.S. 525? 

Mr. Ames. It came after the 1920 act, and I would guess it would 
be around 1923, 

It seems clear that if the agent to prescribe minimum and exact 
(maximum and minimum) rates was a desirable means of preventing 
competitive and destructive p -actices within a single segment of the 
transportation industry—the railroads—it must be all the more desir- 
able in regulating the interplay of competition between or among dif- 
ferent agencies of transportation. To conclude otherwise would be 
tantamount to saying that only one agency is clothed with a public 
interest. Stated another way, ‘when Congress put water carriers 
under Federal regulation in 1940, it must have felt that such carriage 
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was endowed with a public interest. Congress surely will not destroy 
in 1956 that which it created in 1940. 

Under the proposed paragraph (1) of section 15a the Commission 
could not, as a practical matter, condemn a rate unless it found that 
it constituted “less than a reasonable minimum charge.” While the 
expression “minimum charge” is not defined specifically, if we look 
for a definition to the advisory committee report which underlies these 
bills, we may take it to mean a charge not falling below the “direct 
ascertainable cost of producing the service.” In other words, a pro- 
posed rate on a particular commodity could not be condemned either 
by the Commission or by the courts, in the absence of a finding that 
it falls below the out-of-pocket cost of performing the service 

Cost finding has not reached a degree of perfection which would 
enable any one to satisfy such a requirement with respect to a particu- 
lar commodity. And the carrier proposing the reduced rate and re- 
sisting to the utmost any such finding would have within its possession 
all of the basic figures which would be necessar y to refine any cost 
process beyond a degr ee that would reflect the average costs of han- 
dling all traffic. 

But even if it were possible to make such an ascertainment of cost 
it would still be inadvisable to make such a determination the sole 
criterion for the condemnation of a competitive rate. Where rates 
are on a stable basis which under no circumstances could be regarded 
as excessive or unreasonably high it would be economic folly to permit 
competitive influences to cause a downward spiral of rate cutting 
which, if pursued to a logical conclusion, could result only in the rates 
reaching the bottommost level of reasonableness with no benefit to 
either carrier or in the elimination of one type of carriage. The Com- 
mission was confronted with just such a situation in Petroleum Be- 
tween Washington, Oregon, Idaho, and Montana (234 I. C. C. 609), 
where it said, at page 636: 

We have here a situation where carriers by rail, by highway, and by water 
are engaged in a competitive struggle over an important form of traffic. 

In that case, after stating that a proposed rate would yield “some 
margin over full costs” the Commission nonetheless found it un- 
reasonably low and prescribed a higher rate. This, Mr. Chairman, 
could have reference to the question you put to Mr. Thompson yes- 
terday. 

The reasons assigned are quite significant in their bearing upon 
the question we are discussing. At page 637, it said: 

We were given power to fix minimum rates, however, primarily for the pur- 
pose of preventing destructive competition in rates and promoting the financial 
stability of the transportation agencies. Our duty in the exercise of that power 
is not done, therefore, if we allow competitive rates to gravitate to the lowest 
possible level. Minimum rates should be fixed, if it can be done, at levels which 
are consistent with some degree of carrier prosperity ; and in so fixing them we 
ought to be able to count on the cooperation of the shippers, because reaonable 
prosperity for the carriers is in the final analysis to the advantage of those whom 
they serve. 

I would like to commend that to the consideration of Mr. Shaeffer, 
who testified yesterday in support of the minimizing of Commission 


power. 
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A test case was made of that decision and it was upheld by the courts 
Scandrett v. United States (32 Fed Supp. 955) ; Scandrett v. United 
States (312 U.S. 661). 

Incidentally, your honors, that decisions was made prior to 1940 
and prior to the passage by Congress of the new transportation 
policy. The new transportation policy was designed to strengthen 
those considerations which motivated the Commission in reaching 
that decision, not to weaken them. 

In Sugar From Houston, Tex., to Texas points (51 M. C. C. 775, 
1950), the Commission, division 3, refused to approve a reduction 
to 37 cents per 100 pounds in the rate on sugar imported from Cuba, 
from Houston to Dallas and Fort Worth, Tex., to meet alleged pri- 
vate truck competition, even though a similar rate had previously 
been put into effect on Puerto Rican sugar. After quoting the trans- 
portation policy at page 781, the Commission stated : 

In carrying out the legislative intent we have the power to condemn pro- 
posed rates primarily for the purpose of preventing destructive competition 
in rates between rail and motor carriers and of promoting the financial stability 
of the several transportation agencies. We fail in the exercise of that power 
if we allow competitive rates to gravitate to levels which would produce that 
result. 

Another case in which the Commission put a stop to a threatened 
rate war at its inception is Gasoline From San Francisco Bay points 
to Ogden, Utah (198, I, C. C. 683 (1934)). The Southern Pacific 
published a rate of 60 cents per 100 pounds from San Francisco Bay 
points to Ogden, Utah, to meet threatened truck competition. After 
concluding that such a rate was lower than necessary to retain the 
traffic to the rails, the Commission refused to approve the proposed 
rates, Stating at page 698: 

There is merit in respondent’s position that ordinarily a rail carrier should 
not be required to defer revision of its rates which it deems necessary to enable 
it to meet truck competition until it can show that it has lost a substantial 
amount of its traffic to the trucks. As indicated in the Missouri-Pacific case, 
page 638, we shall expect the rail carriers to take the initiative in that respect. 
But where, as heré, 4 particular rate is so important that a substantial reduction 
therein, if permitted to stand, would be reasonably certain to provoke wide- 
spread reductions in other reasonable rates and revenue losses to carriers gen- 
erally far greater than the revenue gains which could possibly result from the 
challenged rate, we feel impelled, by reason of the public interest in the integrity 
of the rate structure involved, to find a rate to be unreasonable. q 

Moreover, we have also said several times that when a particular carrier or 
earriers propose reduced rates in order to meet motortruck competition, and 
such rates are seriously challenged before us, the record made must satisfy us 
that the competing transportation agencies are available and that respondents 
were justified in taking the steps which they did in order to retain the traffic. 
Tron and Steel From Iilinois Territory (188 I. C. C. 359) ; Apples and Pears From 
Oregon and Washington (181 I. C. C. 579) ; Fertilizers and Fertilizer Materials 
in Mississippi (191 I. C. C. 413). 


The original decision was affirmed on rehearing in Gasoline From 
San Francisco Bay to Ogden, Utah (299 I. C. C. 33). 

In Unmanufactured. Tobacco, Virginia Ports to New York (245 
I. C. C. 611), the railroads proposed to make the all-rail rate on 
tobacco from Norfolk, Va., to New York, N. Y., the same as the rate 
for all-water movement. At page 616 of its report the Commission, 
division 8, stated : 

The suspended rate does not appear to be unreasonably low when judged by 
the usual standards of ratemaking. The instant case, however, involves some- 

78456—56—pt. 1——32 
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thing more than the mere question of rate levels. Protestant has published, and 
postponed pending disposition of this proceeding, a reduction of 3 cents to 
offset the effect on traffic of the reduction of 2 cents here proposéd by the rail 
carriers. At the present time the amount of traffic available for all carriers, 
transportation costs, and the need for additional net revenues are increasing. 
In the circumstances, an unwarranted rate reduction appears not only unwise 
but definitely contrary to the policy provisions of the act. 


The proposed all-rail rates were found not justified. 

In Rubber Tires From California to Idaho and Utah (245 I. C. C. 
661), the railroads proposed reduced rates on rubber tires from Cali- 
fornia to destinations in Idaho and Utah. In certain,cited instances 
the corresponding rates of the motor carriers would have become 40 
cents per 100 pounds higher than the new rail rates. At page 666 
the Commission, division 3, stated: 


Respondents have the right to initiate rates to meet competitive forms of 
transportation. The common-carrier motor rate on rubber goods, including tires 
and tubes, from Los Angeles and San Francisco to Salt Lake City is $1.05, 
minimum 15,000 pounds, or 40 cents greater than the proposed all-rail rate from 
and to those points. In our opinion the proposed reduction is greater than is 
necessary to meet the competition confronting respondents. Witness for the 
motor carriers’ tariff-publishing bureau stated that it had been his observation 
that whenever the rail carriers reduce their rates, the motor carriers meet the 
reduction. We were given power to fix minimum rates primarily for the purpose 
of preventing destructive rate wars and promoting the financial stability of the 
transportation agencies. Our duty in the exercise of that power is not done, 
therefore, if we allow competitive rates to gravitate to the lowest possible level. 
Petroleum Between Washington, Oregon, Idaho, Montana (234 I. C. ©. 609). 
We conclude that the proposed rates would be unreasonable low. 


_In Boots and Shoes from Massachusetts to New York City, (245 
I. C. C. 332), the railroads proposed to establish a rate of 61 cents, on 
boots and shoes, less than carload lots to include a limited pickup serv- 
ice and store-door delivery, to meet a rate of 53 cents maintained by a 
water carrier for station-to-station service. At pages 337, 338 of its 
report, the Commission, division 2, stated : 

Respondents here are seeking to justify the establishment of a rate substan- 
tially lower than those of their competitors. Although. respondents are en- 
titled to compete for this traffic, the competitive rate should not be so low as to 
destroy competition over motor and water routes, or on a basis that would tend 
to precipitate further reductions by their competitors, thereby resulting in 
progressive rate cutting and unnecessary lessening of revenues. Petroleum 
Between Washington, Oregon, Idaho, Montana (234 I. ©. C. 609), the proposed 
reduction clearly is greater than necessary to meet the competition confronting 
respondents. 

One of the most telling statements on the point will be found in the 
Commission’s decision in Coke From Southern Points (204 I. C. C. 
767). In that case, the Southern Railway had proposed to reduce 
its rates on coke from Chattanooga, Tenn., and Birraingham, Ala., to 
Charleston, S. C., by 50 cents per ton. That reduction would have 
cut in half the then-existing difference of $1 per ton in favor of the 
ports of Mobile, Ala., and Pensacola, Fla. Whereupon, the L. & N., 
serving the latter ports, filed a tariff to recreate the old differential. 
Both publications were suspended. At page 773 the Commission, 
after referring to the applicable provisions of the law, stated : 

To give effect to these provisions, it is obviously our duty to prevent rate 
wars between competing carriers, under which they reduce rates below a reason- 
able basis in an effort to capture traffic handled by their competitors and are 


met by corresponding reductions calculated to hold the traffic to the lines of 
the carriers already handling it. Eventually we could end such a rate war 
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under section 1 of the act, by permitting retaliatory reductions until one or the 
other rate became per se unreasonably low. If this course were followed, 
certain shippers temporarily would obtain the advantage of rates below a 
reasonable basis, but the shipping public would eventually foot the bill, either 
through increased rates on other traffic or deterioration of service because of 
impaired carrier revenues. We are convinced, however, that we would be 
remiss in the performance of our duties under section 15a if we adopt a course 
so wasteful of carrier revenues, and which would tend to disrupt the natural 
flow of traffic. 


I say to Your Honors that if these bills or any one of them are 
passed and the competition is between a railroad and a water carrier, 
the Commission could not issue an opinion of that kind. Its mouth 
would be closed by those acts. I am not so sure about this other mode 
of transportation. I will have to look into that a little further, and 
it may have to be tested. 

But assuming that it does mean that the Commission can consider 
competition between railroads, under these acts or any one of them, 
the Commission could not make the statements it made in Coke From 
Southern Points. Don’t forget, Congress gave the Commission that 
power, to make those statements. 

The Commission found both proposals, and both of the carriers 
there were proposing reductions, not justified, thus preserving the 
status quo. To the same effect was Salt Cases of 1923 (92 I. C. C. 
388), affirmed in Jefferson Island Mining Co. v. United States (6 
Fed (2d) 315). No appeal was taken. In arriving at its conclusion 
in that case, the Commission had the following to say with respect to 
the feasibility of adducing proof of the type contemplated by the 
proposed amendment, by that I mean the proof we would have te 
submit to show that the rate was unreasonably low on the particular 
commodity : 

If the minimum rate-making power were intended by Congress to be used only 
in cases where the rate assailed had been proven with arithmetical exacti- 
tude to be less than the cost of service, the grant of that power would be ineffec- 
tual, because such a test of exact cost of service is impracticable of application 
to specific rates on a single commodity, and this has been recognized by the 
Supreme Court of the United States. 

Considering the impracticability of condemning a proposed rate 
under the standards and limitation contained in this paragraph, pro- 
posed paragraph one of section 15a as amended, it is obvious that a 
carrier proposing a reduced rate to meet competition would be in 
complete command of the situation. We have previously posed the 
question: Which type of carrier would profit most from and be more 
likely to advance such a theory of ratemaking? The answer is plain. 
No other type of carriage—certainly not water carriage—can hope 
to compete on an even basis with the rail carriers. Nor can any other 
type of carriage make repeated excursions to the Commission to se- 
cure horizontal rate increases on traffic generally and thus recou 
losses on competitive traffic. If, therefore, the Commission must sit 
idly by and permit retaliatory reductions to continue to the point of 
exhaustion, there is little doubt as to which carrier will first reach 
that point. 

It is doubtful whether any amendments ever proposed to the regu- 
latory acts since 1887 would have such a profound effect upon the 
power of the Commission to deal with competition among carriers. 
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In Eastern Central Motor Carrier Association v. United States (821 
U.S., 194) ; the Supreme Court pointed out that: 


But with the evolution of other forms of carriage, particularly motor carriage, 
and the Commission’s acquisition of control over their rates and operations, a 
new situation arose. The Commission’s task no longer was merely the regula- 
tion of a single form of transport, to secure reasonable and nondiscriminatory 
rates and service. It became, not merely the regulator, but to some extent the 
coordinator of different modes of transportation. With the addition of motor 
and water carriage to its previous jurisdiction over rails, it was charged not 
only with seeing that the rates and services of each are reasonable and not 
unduly discriminatory, but that they are coordinated in accordance with the 
national transportation policy, as declared by the later legislation. Thus, while 
the new act intended to secure the lowest rates consistent with adequate and 
efficient service and to preserve within the limits of the policy the inherent 
advantages of each mode of transportation, at the same time it was designed 
to eliminate destructive competition not only within each form but also between 
or among the different forms of carriage. 


In other words, even a casual student of transportation problems 
knows that since 1930, at least, competition has quite effectively “regu- 
lated” the quantum of the rates. The task of the Commission is now 
the regulation of the competition. This proposed amendment to sec- 
tion 15 (a), however, expresses an dnlitely new philosophy. It says, 
in effect, that in cases involving competition the Commission can 
consider everything but the effects of the competition. And do not 
forget, Your Honors, these are not only limitations upon the power 
of the Commission. They run equally as much against the courts. 
I say to you without fear of successful contradiction that once you 
deprive the Commission of the power to supervise or control com- 
petitive rates and practices the very essence of proper and orderly 
regulation disappears. Yet that is exactly what you are asked to do 
in these bills. 

Mr, Hate. When you say these bills, you mean H. R. 6441? 

Mr. Ames. Yes; or its contemporaries, any one of the three. 

Paragraph (3) of the proposed section 15 (a): This paragraph 
reads: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices as between the different modes of transport, each with respect to its 
own type of service, shall not be deemed to constitute unjust discrimination, 
undue or unreasonable prejudice or disadvantage, or an unlawful practice 
within the meaning of any provision of this act so long as the classifications, 


rates, fares, charges, rules, regulations, and practices do not result in charges 
which are less than reasonable minimum charges, as used in this act. 


There is your green light. cd ; 

As a corollary of this proposed amendment, it is proposed in section 
(15) of H. R. 6441, to eliminate from section 305 of part III of the 
act, the concluding sentence which reads: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed 
to constitute unjust discrimination, prejudice or disadvantage, or an unfair or 
destructive competitive practice, within the meaning of any provision of this 
act. 


The present law in section 3 (1), section 216 (d), section 305 (c), 
and section 404 (b) (c) contain the following language: 
Provided, however, That this paragraph shall not be construed to apply to 


discrimination, prejudice, or disadvtantage to the traffic of any other carrier 
of whatever discrimination. 
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The proposed bills do not touch upon the sentence last quoted, 

Mr Dereon Do you mean the proposed bills do not contain it 
or do not change it? 

Mr. Ames. They do not touch upon it at all. The proposed bills 
are in the nature of amending paragraph 3, and if they do not amend 
it, it will remain as it is. The second one will remain in the act, but 
=p first one comes out. I will explain how the first one got in there 

ater. 

The provisions of the proposed paragraph (3) of section 15 might 
be regarded as an elaboration or broadening of that already in all 
four parts of the law as just set forth. In other words, it might be 
argued that the existing limitation, the one just referred to, as a mat- 
ter of law, does in effect what the broader language contemplates. 
The inhibition in the proposed paragraph against charges “which are 
less than reasonable minimum charges” is surplusage because such 
charges would be unlawful per se. 

In other words, they did not have to put that in. It is when we 
consider the elimination from section 305 (c) of the sentence quoted 
above that the real significance of the proposed amendment appears. 
It will be helpful, therefore, to trace the legislative history to ascer- 
tain how that particular sentence came to be in part IIT of the act. 

The sentence in question did not appear in the original draft of 
S. 2009 which, as amended in both the House and Senate and by the 
joint conference committee, became Transportation Act, 1940. It was 
added to S. 2009 as it passed the Senate, but was not included in the 
original House version of S. 2009. The origin of the proviso was ex- 
plained by Senator Wheeler during the debate on the Senate floor on 


May 22, 1939, in an exchange of views with Senator Norris, volume 
84, Congressional Record, May 22, 1939, pages 8271-8273. Senator 
Norris was quite apprehensive about the effect of the proposed regula- 
pe upon water transportation on the inland waterways system. He 
said : 


Mr. Norris. There are many who, like myself, say “I have no objection to 
regulation.” Indeed, I cannot conceive how any honest man can object to honest 
regulation at the hands of an honest tribunal. I am proceeding on the theory 
that the Interstate Commerce Commission, which has charge of the work, is 
honest. The Commission wants to do what is right and is going to do what 
is right, and any man who himself is not doing anything that is wrong need 
not fear that kind of regulation. But still the inherent advantage that water 
transportation gives ought to be preserved and ought to be taken into considera- 
ion, as I see it, by the Interstate Commerce Commission. That is all provided for 
in the bill; is it not? 


In reply, Senator Wheeler read the transportation policy and fol- 
lowed with this statement : 


I wish to call attention to another provision in section 6 which reads: 

“Provided further, That difference in the classifications, rates * * * of a water 
carrier in respect of water transportation from those in effect by a rail carrier 
with respect to rail transportation shall not in and of themselves constitute 
unjust discrimination, prejudice, or disadvantage, or an unfair or destructive 
competitive practice within the meaning of section 1 of this act.” 

We put that in at the suggestion of the water carriers who felt that that was 
a needed. protection (ibid., p. 8271). 


That is the one that this bill takes out. That was put in, as Senator 
Wheeler said, to protect the water carriers, at their suggestion, and 
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that is taken out of this bill. We will not have that protection any 
more. 

But Senator Norris was still not completely satisfied. At ibideum 
page 8272, he inquired again: 


Mr. Norgis. Suppose, however, this bill should become a law, and an article of 
freight were to be transported which admittedly could be carried by water better 
than by railroad, and suppose the railroad should undertake to reduce its rate 
down to the water rate: Would there be anything in the law to prevent the rail- 
road from doing that? 

Mr. WHEELER. Of course there would be. 

Mr. Norgis. Disastrous rates can be brought about by reducing them just as 
well as by increasing them, as a matter of fact. 

Mr. WHEELER. Exactly. 

Mr. Norris. And the water carrier ought to be protected on the freight that 
ought to be carried by water rather than on the railroad. 

Mr. WHEELER. It would be absolutely protected under this measure. 

Mr. Norris. That is what I want to see done. 

Mr. WHEELER. There is not any question about it. Under the ratemaking 
papier and under the other provisions I have read, there is not any question 
about it. 


The “provisions” to which Senator Wheeler referred were, of 
course, the transportation policy and the portion of section 305 (c) 
last above quoted, which is going to be eliminated by this bill. 

Less than 10 days ago, Your Honors, I think it was April 26, last 
month, the Supreme Court of the United States in a unanimous 
opinion handed down its decision in Diaie Carriers, Inc. v. United 
States in case No, 233, October term 1955. In discussing the philos- 
ophy of the 1940 act in its bearing upon competition between rail 
calriers and water carriers, the Court said: 


It was recognized in the debates on the bill that became Transportation Act 
of 1940, that manipulation of rail rates downward might deprive water carriers 
of their “inherent advantages” and therefore violate the act. It was empha- 
phasized that one of the evils to be remedied was cutthroat competition whereby 
strong rail carriers would reduce their rates, putting water carriers out of busi- 
ness. 


The striking significance of the above language is emphasized by the 
fact that in documentation of its statements the court cited the very 
colloquy I have just quoted between Senators Wheeler and Norris. 

Another enlightening discussion on the same point came in a col- 
loquy between Senators Conally, Texas, and Senator Reed, Kansas, 
the latter a coauthor of the bill S. 2009 (84 Congressional Record, 
May 22, 1939, pp. 8391-8392) : 


Mr. Connatty. I should like to ask the Senator a question. Is there anything 
in the bill which would require the Interstate Commerce Commission, in fixing 
rail and water rates, to see that no rate is fixed which would kill the water 
carrier? If the water rate is not high enough, that is one thing; but it seems 
to me the railroads would not be so highly concerned about including water 
carriers in the bill if they did not think their inclusion would help the railroads. 

If there is not already such a provision in the bill, I intend to offer an amend- 
ment to the effect that the Interstate Commerce Commission may not so manipu- 
late rates as to put water carriers out of business or drive business away from 
them, when, perhaps the traffic ought to move by water. Certain kinds of traffic, 
under any conditions, ought to move by water rather than by rail. 

Mr. Reep. I shall be very happy to answer the question of the Senator from 
Texas. The declaration of policy says that the act shall be so administered as 
to recognize and preserve the inherent advantages of each form of transportation. 

Mr. ConNALLY. That is a beautiful, mouth-filling phrase; but what does it 
mean? 

Mr. Reep. On page 27, there is this provision: That differences in the classifica- 
tions, rates, fares, charges, rules, regulations, and practices of a water carrier 
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in respect of water transportation from those in effect by a rail carrier with 
respect to rail transportation shall not, in and of themselves, be deemed to 
constitute unjust discrimination, prejudice, or disadvantage, or in unfair or 
destructive competitive practice within the meaning of section 1 of this act. 

Then we have a ratemaking rule which I shall read for the benefit of the 
Senator from Texas: 

“Sec. 30. It shall be the duty of the Commission in the exercise of its power 
to prescribe just and reasonable rates, to give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the carrier or carriers 
for which the rates are prescribed ; to the need, in the public interest, of adequate 
and efficient transportation service by such carrier or carriers at the lowest cost 
consistent with the furnishing of such service ; and to the need of revenues suffi- 
cient ‘to enable such carrier or carriers, under honest, economical, and efficient 
management to provide such service.” 

When used in this section the term “rates” means “rates, fares, and charges, 
and all regulations and practices relating thereto.” 

I will say to the Senator from Texas that in three different places in the bill 
the committee tried to deal with the question because it was one of the very 
much discussed questions. 


It is to be noted that Senator Reed referred to the same provisions 
as those mentioned by Senator Wheeler in his replies to Senator Norris. 
Senator Connally apparently had no faith in the transportation policy. 
Senator Reed tried to assure him by saying that that policy, plus the 
provisions, would fully protect the water carriers from destructive 
competition. 

The three specific provisions relied upon by both Senators Wheeler 
and Reed as a means of protecting water carriers from the inroads 
of railroad competition were : 


(1) The transportation policy with its provisions not only to preserve the 
inherent advantages of each type of carrier (or as stated by Mr. Justice Douglas 
in the Dixie Carriers case just decided, “The policy is to preserve all the ‘inherent 
advantages’ of the water carriers’) but to prevent destructive competitive 
practices. 

(2) The ratemaking rule in section 15 (a), and 

(3)' The concluding sentence in section 305 (c) which the proposed bills 
eliminate. 


With respect to the ratemaking rule now carried in section 15 (a), 
Senator Wheeler had this to say at Congressional Record, May 22, 
1939, page 8271: 


The ratemaking rule as now provided in the bill is as follows: 

“It shall be the duty of the Commission in the exercise of its power to prescribe 
just and reasonable rates to give due consideration, among other things, to the 
effect of the rates on the movement of traffic by the carriers for which the rates 
are prescribed.” 

Let me say that as the recommendation was made by the President’s Committee 
it called for elimination of the particular sentence as to the effect of rates on the 
movement of traffic. I said very frankly that I felt that that wording ought to 
be in the legislation and that I would not eliminate it. Under it the Commission 
must consider the effect of the rates on the movement of traffic by the carrier 
or carriers for which the rates are prescribed. In other words, if they are going 
to regulate on the Mississippi River for a water carrier they can consider the 
effect of the rate on the movement of traffic for that particular kind of trans- 
portation. 


The proposed bills would completely rewrite section 15 (a) of the 
present act and do away entirely with the ratemaking rules therein 
provided, for the specific protection of the water-carrier industry. 

Proposed paragraph (4) of section 15 (a) is the next item. 

That deals with the right of carriers to make what they speak of as 
volume or incentive rates. My position is that the present decisions of 
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the Commission, and particularly the one quoted by Mr. Ray, counsel 
of the Commerce Department, give the carriers all the freedom they 
should have in connection with volume rates and there is no need at 
all to make the amendment they propose. 

The proposed paragraph reads as follows: 

The establishment, maintenance, publication, and application of rates or 
charges for individual shipments of property subject to incentive minimum 
weights or in volume which make due allowance for differences in the handling 
costs of a carrier subject to this Act and which are established for the purpose of 
meeting competition of other modes of transportation shall not be construed or 
held to constitute unjust discrimination, or undue or unreasonable advantage, 
preference, or prejudice. 

The obvious purpose of this paragraph is to give carriers a more 
specific immunity than they now have with respect to the publication 
of rates made on the so-called incentive or volume principle. 

In the early stages of Federal regulation when rail carriers had 
a clear monopoly of transportation the Commission consistently re- 
fused to approve railroad rates which accorded to aeree shippers 
rates lower than those avalable to small shippers solely because the 
former were able to offer a greater volume of traffic. Just as con- 
sistently it approved rates on carload shipments lower than those 
on shipments in less-than-carload quantities, the theory being that 
the rate difference was justified by the difference in cost as between 
the two services. 

If it be accepted as a fact that a rail carrier could also reduce its 
costs per ton by handling a trainload of freight as against a single 
carload, it might appear that the Commission’s views were inconsis- 
tent. If they were, the inconsistency was indulged in to protect the 
small shipper. 

But when the railroads ceased to be a monopoly, when the large 
shippers could secure the cheaper rates by utilizing bargeload water 
carriers, the Commission relaxed its former rule. 

The very case analyzed by witness Ray, General Counsel Depart- 
ment of Commerce, Molasses From New Orleans to Peoria (2351, C. C. 
485), reflects in full the present philosophy of the Commission and 
makes it clear that the proposed amendment is wholly unnecessary. 
In other words, under the relaxed rule the railroads are given all the 
freedom they should have in connection with vclume rates. 

Conclusion: Of course it will be argued that water carriers and 
motor carriers are given the same ratemaking powers and initiative 
under these bills as are the railroads. It should not be necessary to 
labor the point that any benefit to be derived from that situation is 
purely illusory. Despite their frantic search for more traffic, the 
railroads are still the dominent hauler. Compared to their volume, 
that handled by the water carriers pales into insignificance. 

Recent figures released by the Commission show that the railroad 
industry in 1955, as compared to 1954, showed an increase in revenue 
which, in itself, was almost double the total revenue of the entire water- 
carrier industry reporting to the Commission. 

Evidence in a pending case before the Commission involving com- 
petitive rates on pipe, and in which the rail carriers are proposing 
the very type of reduction feared by Senator Norris, shows, that the 
total tonnage handled by the entire common carrier water industry on 
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the inland river system amounts to less than 1.5 percent of the traffic 
by rail. 

"is the face of such circumstances and in the light of the fact that 
water carriers would not handle a pound of traffic unless their 
charges are below those for rail carriage, it is perfectly obvious that 
the ratemaking initiative bestowed upon the water carriers is an 
empty term. Moreover, they cannot walk into the Commission and 
get a 6 percent increase or any other increase in revenue unless the 
rail carriers go along with them and ask for the same increase. 

In conclusion, let me pose this question to the committee. Just 
what is wrong with the existing concept of regulation? Certainly 
the railroad plight is not desperate. Every day we read of new highs 
in railroad earnings and market prices. I recall that in 1932 or 1933 
Southern Railway sold for $7 a share. Today, allowing for splits, 
those shares are worth almost $250. Earnings are at an unprecedented 
level. 

Certainly, with the history behind their own ratemaking activities 
prior to 1910, when the Commission was first empowered by law to 
make rates for them, no one could speak with admiration of the 
competitive practices within their own industry. In one of its early 
decisions reported as /n the Matter of Differential Rates (11 I. C. C. 
13), the Commission opened its report with this statement : 


In the early part of 1904, the rate on wheat from Buffalo to the various 
Atlantie ports for export had fallen to 2 mills per bushel. 


That, Your Honors, represented 3.3 mills per 100 pounds. This is 
a sample of what the railroads did to themselves when they had a 
free hand. 

Apparently, however, they now feel they will be able to curb their 
own competitive excesses. But when it comes to the question of regu- 
lating competition with different agencies of transportation, other 
modes, they plainly seek regulation for and not of the railroads. 

If you are agreed that there is no public interest in the future of 
water transportation, if you are willing to undo all that your predeces- 
sors did in 1940, in the matter of protecting water carriage, pass this 
proposed legislation. 

On the other hand, if you want to continue to leave these matters to 
the administrative arm which you set up in 1887, and under whose 
guidance the transportation industry of this country is the envy of 
the world, reject it. 

T thank you. 

That completes my statement. 

Mr. Harris. Thank you, Mr. Ames, for what I consider to be a 
most excellent presentation. It was well prepared. You have dem- 
onstrated your familiarity with this subject. I want to congratulate 
you on such a fine discussion of a very highly complicated and con- 
troversial question. 

Mr. Ames. Thank you, sir. I was hoping you would ask me the 
Ma Kennedy question, the one you asked Mr. Thompson yesterday 
about if the rail carriers could reduce the rate and still have more 
than a compensatory return why they should not be allowed to do it. 

Mr. Harris. Do not get too far ahead of yourself. I am not 
through with you yet. 

Mr. Ames. I thought you were excusing me. 
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Mr. Harrrs. Mr. Hale, do you have any questions? 

Mr. Hate. I want to say at this point that I think this is a remark- 
able statement. Mr. Ames has a complete mastery of the authorities 
which is very enviable and will be very helpful to me. I have no 
mastery of the authorities at all. 

There is only one statement that I care to ask about. At the bottom 
of page 33, you say that “they,” referring, I suppose, to the railroads, 
“plainly seek regulation for and not of the railroads.” When you 
use the ward “they” in the last line on page 33, does that mean that 
you are referring to the railroads? 

Mr. Ames. I hope you will charge that to the zeal of advocacy. I 
don’t want to sit here and hurl any recriminations against anybody. 
I do not know who wrote this bill, sir, I have no idea. But I will 
say this much in all candor, the railroads couldn’t have done a better 
job. I don’t know who wrote it. I do not blame the railroads for 
trying to better themselves; we are all in that position. But I am 
trying to be frank. 

Mr. Hate. I do not know who wrote these bills. You do not sug- 
gest that the report of the President’s Advisory Committee was writ- 
ten by the railroads, do you? 

Mr. Ames. No. Whatever they did for the railroads, I would 
agree that they did unwittingly. 1 am not casting any aspersions 
on anyone. I am here for the pur of saying to this committee 
what effect this bill would have. W Cooma wrote it, I do not know. I 
know what is in it, however. 

Mr. Hate. I think what you say is very impressive, Mr. Ames. 
That is as far as water competition is concerned. 

That is all I have. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotutver. Mr. Ames, I join in the compliments to you that 
have been given by the chairman, and my colleague, Mr. Hale. 

This is a very enlightening document which you have presented 
to us, and it is backed up by data from the courts and the Commission 
and from the Congress on the previous legislation. 

Mr. Ames. Thank you. 

Mr. Dotutver. I note that you say you served as attorney examiner 
for the Interstate Commerce Commission for 10 years. During what 
period was that? 

Mr. Ames. I went there in April 1920 and I served until December 
1929. It was approximately 10 years. I went there right after the 
Transportation Act of 1920 was enacted, a month after it was enacted. 

Mr. Dotutver. That was the so-called Esch-Cummins Act, was it? 

Mr. Ames. Yes, sir. 

Mr. Dotiiver. If I understand your testimony correctly, it was 
that legislation which permitted the Interstate Commerce Commission 
to prevent destructive competition in the railroad industry and in 
the entire transportation industry. Is that correct? 

Mr. Ames. I would say that the 1920 act certainly highlighted the 
Commission’s powers. t sould say that. the Commission prior to 
that time would have the general power to condemn a rate if it was 
unreasonably low. But the Transportation Act of 1920 was passed 
in an atmosphere of returning the railroads from Government. to 
private control, and the Supreme Court did everything in its power 
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to, if I may use the expression, save the carriers from themselves. It 
prevented wasteful construction of new railroads. It increased the 
Commission’s power over intrastate rates so that the State commis- 
sions could not milk the railroads of needed revenue. It strengthened 
the fourth section by putting the reasonably compensatory rule in. 

But, prior to that time, I wouldn’t say that the Commission was 
entirely without power to prevent destructive competitive practices. 

Mr. Dotuiver. I am correct in my impression that the 1920 act 
emphasized it? 

Mr. Ames. Definitely. 

Mr. Doutuiver. There is no one that I know of, after the experience 
of the Government ownership and operation of the railroads during 
World War I, who wants to go back to that situation. 

Mr. Ames. God forbid. 

Mr. Dotuiver. Not even the competitors of the railroad. 

Mr. Ames. No. 

Mr. Dottiver. So our problem of the Congress in this field is to try 
to evolve a policy which is going to make it possible for the public to 
have transportation at the best terms possible, transportation of all 
kinds, is that correct ? 

Mr. Ames. Yes, sir. 

Mr. Douuiver. There are two or three matters that you discussed 
in Pgs statement which I would like to call your attention to, 

n page 8, near the bottom of the page, you say: 

It is those elements of ‘‘reasonable compensatory” rate which relate to water 
competition which are so galling to the railroads. As I have stated, they are 
now embarked upon a definite policy of reducing their carload rates to the 
level of overall charges of bargeload traffic. 

That is one of the few statements in your presentation which does 
not seem to be supported by any evidence. Would you develop any 
evidence that you have to back that up? 

I think you would want to do it yourself. 

Mr, Ames. Yes, sir; I want to say before I answer your question, 
however, that Mr. Wildman, of our organization will appear here as 
a witness and give you actual cases. I can give you some right now. 

Mr. Dotxiver. I will not press the matter further then. 

Mr. Ames. That isthe reason I generalized that. 

Mr. Dotutver. Very well. But we will expect to hear from him in 
that connection. 

At the top of page 16 in your statement, you call attention to the 
fact that, with respect to the burden of proof where a rate is to be 
changed, either lowered or raised, at the present time the carrier who 
proposes the change has the burden of proof, and according to your 
statement this proposed change would shift that burden to the oppo- 
nents of the change; is that right ? 

Mr. Ames. If the opponent of the change is a carrier. 

Mr. Dottiver. If the opponent of the change isa carrier ? 

Mr. Ames. Yes, sir. 

Mr. Dotiiver. Let us explore that situation a little further. Is 
it or it is not a fact that under the present law a carrier competing with 
the railroads can call for a suspension of a proposed change by the 
railroads ? 

Mr. Ames. Yes, sir. 
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Mr. Dotutver. That is true? 

Mr. Ames. Yes, sir. 

Mr. Dotiiver. Suppose a competing carrier, a truckline or a barge- 
line, calls for a change in the rate. Can the railroad as a competitor 
come in then and object and call for a suspension ? 

Mr. Ames. Yes, sir. 

Mr. Douutver. Do you mean to say the shoe fits on either foot ? 

Mr. Ames. Yes, sir. 

Mr. Dotutver. I would question that, sir. 

Mr. Ames. Maybe I misunderstand you. 

Mr. Douutver. Let me state it again. You have stated, and I think 
correctly, that where a railroad proposes a change in a rate, either 
in lowering or raising it, then a competing carrier can come in and 
object to that change and call for a suspension. I believe you are 
correct in stating that. 

Mr. Ames. Yes, sir. 

Mr. Dotxitver. But unless I am mistaken, where a competing carrier 
with the railroad comes in and proposes a change, then his competi- 
tion, be it truck or bargeline, proposing the change, the railroads can- 
not call for a suspension, but only the railroad competitor can come in 
and call for a suspension. 

Mr. Ames. You are wrong, sir. They can protest and secure sus- 
pension the same as we can. 

Mr. Dotuiver. I want to hear what the railroads have to say about 
that. 

Mr. Ames. I would be anxious to see them deny it. 

Mr. Doturver. I do not know whether they will or not. I want 
that point cleared up, because there is certainly a little confusion 
in it. 

Mr. Ames. They are protesting right now about one of our rates, 
and it is under suspension. 

Mr. Dotuiver. Again I call your attention, on page 17, to a state- 
ment you have made. You refer there to proposed barge-rail rates. 
My question does not refer directly to your statement but merely to 
inquire as to whether there are any substantial joint rates between 
the railroads and bargelines under the present setup. In other words, 
is the shipper at the present time able to take advantage of joint rates 
between railroads and bargelines ? 

Mr. Ames. Not to any great extent, sir. 

Mr. Dotttver. Does not the law provide that the Commission can 
prescribe such a joint rate? 

Mr. Ames. Yes, sir. 

Mr. Dottiver. Has there not been an effort on the part of the Com- 
mission to get the carriers, the rails and barge lines, to set up joint 
rates? 

Mr. Ames. I don’t know of any special effort. The case I site on 
page 17 was the very important case involving rail and barge joint 
rates. On our line, for example, when we first went in business, 80 
percent of our traffic was in joint barge-rail rates. But we found as 
we went along that the costs of transferring that freight—and that 
was in carload quantities—become so great that we were losing money 
on it, and we had to get out of that business. The only barge line to- 
day which has any joint rates with the railroads on carload traffic is 
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the so-called Federal Barge line, which is now under private control. 
As I understand it, their coverage of joint rates is very limited. 

I do not know of any effort on the part of the Commission at the 
moment to encourage such rates. 

Mr. Dotuiver. What about the traffic that there is on the Mississippi 
River in the transfer of petroleum products? How is that transferred 
from the oil field or from the refinery to your barges? 

Mr. Ames. It is done by the loading facilities which, as I under- 
stand it, are pipes and they pump it in. 

Tt ene nc What about sulfur that comes up the Mississippi 
iver ¢ 

Mr. Ames. There are some joint carload rates on sulfur. To what 
extent they are utilized, I couldn’t say. The bulk of the sulfur traffic 
moves in bargeload quantities. 

Mr. Dotiver. That is quite a substantial item of your barge traffic? 

Mr. Ames. Yes. 

Mr. Dotttver. What about coal? How do you get coal on your 
barges? Do you not have to use rail for that? 

Mr. Ames. In some cases you might have to use rail. In West Vir- 
ginia there are some loading facilities on the Kanawha and Mo- 
nogahela that may not have direct access to the tipples, and you may 
use rail movement to get the coal up there. There are cases at destina- 
tion where you might use the rails. But so far as I know there are no 
joint rates. 

Mr. Dotriver. Are there any instances that the barge lines own the 
rail facilities for loading facilities that you know of ? 

Mr. Ames. The only one I could say would be the Warrior River 
Terminal Co. which is down around Birmingham, and which was 
owned by the Federal Barge Lines under Federal control. I believe 
it passed to the vendee who bought it out. 

Mfr. Dotiiver. What about the movement of traffic on the inland 
waterway of structural steel and steel products? You have to have 
rail facilities on that; do you not? 

Mr. Ames. Yes, sir. Again, there is an exception, the Federal 
Barge Line does have some joint rail-barge rates. I would think they 
are a relic of the old adjustments. 

Mr. Dotiiver. What about the movement of grain? Are there any 
joint rates there, that you know of? 

Mr. Ames. We tried to get one and the Commission declined to re- 
quire the rail carriers to establish it. We now have the case in the 
courts. In view of this decision in the Dixie Carriers case, I do not 
see how we can lose it. 

The court in that case remanded the Commission’s decision and, in 
my judgment, instructed the Commission to establish rates with the 
barge lines. i j 

Mr. Dotiiver. Do you think there is a fruitful field for improving 
traffic for the shipper, in the establishment of these joint rates be- 
tween rail or land forms of transportation and water, inland water 
transportation ? ; P 

Mr. Ames. I do not see anything to be gained in the carload busi- 
ness, the carload unit, because, as I say, the transfer costs due to in- 
creased labor or charges have gone to such an extent that we cannot 
handle the business. 
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We always felt in connection with carload rates that first we had 
to have a differential under rail or we wouldn’t get any of them. | We 
always felt that we should absorb that difference, that we should not 
ask the rail carriers to do it. We always felt that we should give the 
rail carriers the same division out of a joint rate with us that they 
would get if they interchanged with a railroad. We always felt that 
we had to give the shipping public a differential. If we couldn’t 
do that, we agreed that we were an uneconomic system of transporta- 
tion and should get out of it. 

We did get out of it in 1947. 

Mr. Dottiver. Let me call your attention to one final matter. 

In the conclusion of your statement on page 33, beginning at the 
bottom of page 32, and I am reading from your paper, you say : 

In the face of such circumstances and in the light of the fact that water 
carriers would not handle a pound of traffic unless their charges are below those 
for rail carriage, it is perfectly obvious that the “ratemaking initiative” be- 
stowed upon the water carriers is an empty term. Moreover, they cannot walk 


into the Commission and get a 6-percent increase or any other increase in revenue 
unless the rail carriers go along with them and ask for the same increase. 


I am puzzled as to why you make that statement. 

Mr. Ames. Yes,sir. I think I can explain that to you, sir. Let us 
assume that the rail rate is $1 a ton and ours is 80 cents. We would 
get no business at all if we made ours a dollar. 

Mr. Dotutver. Why do you say that? 

Mr. Ames. Because no shipper in his right mind would use a barge 
for 500 tons of freight if he could get the same rate from the railroad. 
It is not in the cards. Could you picture yourselves as shippers 
going to the trouble and getting 500 tons of freight together and 
handling it by barge for that slow service? It never has happened 
and never will happen. 

Mr. Dotiiver. Then actually the only advantage the barge line 
would have, as far as the transfer of goods from one place to another, 
is the low rate which you are able to charge for your services. 

Mr. Ames. If it weren’t for that, sir, we would not be in the business. 
No shipper would even look at us. We would not even solicit his 
freight unless we could offer him a substantial saving under what he 
would have to pay the rail carrier. That is axiomatic. 

Mr. Dotiiver. In other words, your statement where you say oe 
cannot get an increase is based wholly on the economic rather than 
the legal situation. 

Mr. Ames. That is right. Technically we could go in and ask for 
it but where would it get us? If we went in and asked for a dollar 
and they did not go in and ask for $1.20, we would lose the traffic. 
It is one of those damnum adsque injuria. We have a remedy, but 
it does not do us any good. 

Mr. Do.uiver. Thank you, Mr. Chairman. That is all. 

Mr. Harrts. Mr. Mack? 

Mr. Mack. No questions. 

Mr. Harris. Mr. Ames, you have been in this business for a long 
time and you have had a lot of experience with the Interstate Com- 
merce Act. You have referred to the act of 1920, in which substan- 
tial amendment was made to the Interstate Commerce Act, and you 
have described the advantages that came from the amendments in the 
1920 act. 
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What was it that happened after that time that made it necessary 
for the Conguess to change the law which became the Transportation 
Act of 19404 

Mr. Ames. Well, there was great agitation on the part of the rail- 
road industry particularly, and I think they were justified in it. They 
said that as long as the railroad industry is regulated we should regu- 
late the water-carrier industry. 

That was the chief motivation for the regulation. 

When the S. 2009 was first sent to Senator Wheeler, it was, in effect, 
a codification of existing law, but in addition bringing in the water- 
carrier industry under a complete regulation. As a water carrier, and 
we were alone in that respect, we came down here and supported reg- 
ulation on the ground that I mentioned in my testimony, hie we 
thought it was only fair that if the Commission had before it a com- 
petitive rate situation, it should have power over both rates, not just 
one. 

Mr. Harris. Water carriers were not regulated in any event until 
1940, were they? 

Mr. Ames. We were given regulation in what you might call a 
second-hand way. If we had joint rates and through the arrange- 
ments with rail carriers, we were under regulation. But without the 
joint rates, we were without regulation. The Dennison Act did that. 

Mr. Harris. When was the Dennison Act? 

Mr. Ames. No, I am mistaken about that. The Dennison Act did 
not do that. The Dennison Act came later. But section 1, I believe, 
was the same in 1887, and it gives the Commission jurisdiction over 
common arrangements with rail and water carriers for the through 
handling of traffic. 

Mr. Harris. But what was the underlying principle behind the 
amendments, both in 1920 and then again in 1940? 

Mr. Ames. In my judgment, it would be because the Commission 
could more effectively regulate the competition, having both types of 
carriage before it, could do a better job of regulation. That would 
be my idea of the chief motivation. 

Mr. Harris. I am beginning to get the impression thus far from 
the hearings that those in the industry indicate that the reason for 
the Interstate Commerce Act was to protect a mode of transportation. 
I am just wondering if the Congress did not have in mind serving 
the public interest at the same time and trying to set up a provision 
where one mode of transportation might be permitted to stay in 
business. 

Mr. Ames. Of course Congress had in mind the public interest. 
Otherwise, it never would have regualted the carriers. But I think 
Congress had in mind protecting all modes of transportation. 

Mr. Harris. I fully realize the importance of maintaining a sound 
transportation system. All modes of transportation are a part of it, 
and the public is protected as long as we maintain that. But as the 
hearings apparently are developing, as I see it, and I hope that I can 
get a little different slant on it as we proceed—the advocates propos- 
ing these changes, and giving their reasons for it, and those opposing 
the changes and giving their reasons for it, are basing it all on the 
question of who is going to get the greatest advantage, or who is going 
to be put to the greatest disadvantage as competing for the traffic. 





506 TRANSPORTATION POLICY 


Mr. Ames. I think the rail carriers hope to secure from this legis- 
lation a greater freedom in competition and a minimizing of the Com- 
mission’s power over that competition. 

Mr. Harris. Could you say on the other hand that the water car- 
riers are trying to prevent them from obtaining that in order that they 
could get the greatest possible advantage out of it ? 

Mr. Ames. The only thing the water carriers are asking is to con- 
tinue the present protection of the Interstate Commerce Commission 
over competition. That is all we are asking. We are not saying we 
have been badly treated by the Commission or the public either. 

Mr. Harris. That may betrue. I fully realize that. 

Then you disagree with my contention that under the present law 
any mode of transportation is at a disadvantage over another mode 
of transportation ? 

Mr. Ames. Do I feel that any mode of transportation is at a dis- 
advantage over any other mode? 

Mr. Harris. Yes. 

Mr. Ames. Under the present law, I would say that they are all 
equally taken care of. Under this proposed law, I don’t know what 
will happen. 

Mr. Harris. In other words, under present law and administration 
by the Interstate Commerce Commission under this law, with its rules 
and regulations, you say that no mode of transportation has any ad- 
vantage over any other mode of transportation ? 

Mr. Ames. Or disadvantage. 

Mr. Harris. Or disadvantage. 

Mr. Amegs. Well, the only eae that the railroad industry has 
over us is that it is so much bigger, and, as I said in my testimony 
twice, I believe, they can go into the Commission and get sheep general 
increases where we cannot. In other words, we just cannot cope with 
that. If it becomes destructive or relentless we have no means of 
coping with it at all. We do not have the war chest, we do not have 
the surplus. In short, we don’t have the money. I read the other day 
where Mr. Robert Young suggested that the railroad industry spend 
$100 million just to acquaint the public with their troubles. We don’t 
have that kind of money. With $100 million you could buy all the 
water carriers, I think. 

Mr. Harris. In other words, he indicated he is willing to put up 
quite a little chest to admit they have troubles. 

Mr. Ames. I donot think they have troubles. Under the present law 
I do not think they do. We know we would have a lot of trouble under 
the new law, and I don’t think they would have any. 

Mr. Harris. Ninety percent of the traffic by water is unregulated, 
is it not? 

Mr. Ames. That figure could be deceptive. That 90 percent includes 
private transportation. Take the United States Steel hauling their 
own coal, or Pittsburgh Consolidated hauling their own coal, all of 
that is included in the big package of 90 percent, which you could not 
touch anyhow. 

I do not like to have the committee feel that we are here talking 
about any 10-percent deal. The 10 percent, or anything that is left to 
the water carriers after this private carriage comes out, 1s an important 
item of traffic, and we should not look upon it as any 10-percent deal. 

Mr. Harris. I can appreciate that. 
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Mr. Ames. That is important. That is our lifeblood. 

Mr. Harris. I certainly have that in mind as we are considering this 
matter. 

Under the present transportation policy, and I do not have the lan- 
guage before me right now, it is stated that the act shall be admin- 
istered that all modes of transportation should be protected, that there 
should not be any discrimination permitted. 

Some have indicated that the policy of the Commission as it has been 
administering the act, is toward the rule that even if you have a trans- 
portation system of a particular kind that must have a high rate in 
order for it to remain in business and serve the public, it will prevent 
another type or kind of transportation from giving a reduced rate 
even if it can do it on a fully compensatory basis. 

Do you agree with that? 

Mr. Ames. That is the Ma Kennedy question, and it is a fair 
question. 

I think you are entitled to a fair answer. 

I took the trouble to write out and answer last night. I do not 
want to overlook any detail of it. 

Mr. Harris. I am glad you finally talked me into it since you have 
a your answer. _ , 

Mr. Ames. It is not as simple as you might think. 

The point, as I understand it, is that if a railroad can reduce the 
rate on any given commodity below its present charge and still come 
out whole on fully distributed costs, it is a same and a crime not to. 
allow that railroad to do that. 

Mr. Harris. If you want to frame the question in your way, that 
is pees all right with me, so that I get the point. 

fr. Ames. Do you agree with mine? I agreed with yours. Do 
you agree that I have stated it properly ? 

Mr. Harris. No, I do not. I did not say anything about it being 
a shame and a crime. 

Mr. Ames. We will delete those words. 

Mr. Harris. I am trying to talk about what would be a sound 
approach and what is mean by a particular type of policy, where 
language is included in that policy in a effort to finally get to a 
resolution as to whether or not it has accomplished the objective it 
sought to accomplish in 1940, or have the years that have elapsed 
proven that it was something different insofar as the general public 
is concerned, 

Mr. Ames. Well, as I say, your question is a fair question and it is 
entitled to an answer. It can’t be too much simplified, but I will try 
to answer it. 

We start with the proposition that you have two competing car- 
riers, rail and water, both of which are charging their normal rate 
on a particular commodity as to which they are in competition with 
each other. That is your starting premise. 

In such circumstances, the rail rate is always higher than the water 
rate because, as I have explained, the water route would not partici- 
pate without that difference. 

This normal rate that the rail carriers are charging is not an ex- 
cessive or unreasonable rate. It simply cannot fall in that category 
because it is part of a rate structure under which the rail carriers have 
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found it necessary to go to the Commission 10 or 12 times since the 
war and ask for authority to increase. 

The rail carrier feels that it is not getting what it deems a fair share 
of the traffic in respect to the select commodity, so it reduces its rate 
to the same level as the water carrier’s rate, and still is over its fully 
distributed costs. 

The water carrier knows, the Commission knows, everyone knows, 
that that state of affairs cannot last. Either the water carrier must 
reduce its rate to a level lower than the rail rate or retire from the 
business. Under the transportation policy as it now exists, the Com- 
mission steps in, as it should, and puts a stop to this competitive 
whipsaw before it starts. In other words, it forestalls a downward 
spiraling of rates before it starts so that rates will not gravitate to 
the bottommost level of reasonableness. 

I have shown you where the Supreme Court has upheld that policy. 
That is the Scandrett case. 

In these competitive struggles the Commission must choose whether 
it is going to preserve a rate structure which permits carriers of ‘all 
kinds to maintain sound economic conditions, or whether it should 
stand by and witness a cat and dog competitive battle which, in the 
end, will break down at least one, if not both, of the participants. 

It has ably expressed its reason for choosing the first alternative in 
the Coke case, which I read to you. It is a good policy, and under it 
both carriers are maintained in a healthy condition. It is a policy 
which the Commission has used for years in preventing destructive 
competition within the railroad industry. 

A case in point is the Salt cases of 1923 (6 F. (2d) 315). That is 
why I think the Commission steps in and stops this downward spiral- 
ing of rates which you would be bound to have if the Commission did 
not step in. 

You have a situation here now. It is so current it just came out in 
the newspapers a day or two ago. You have in effect what we call a 
port relationship of North Atlantic ports, under which Baltimore has 
a differential under Boston, say. The carriers serving Boston are not 
satisfied with Boston’s participation in export and import business, so 
they are proposing to reduce it to the level of the Baltimore rate. The 
Baltimore carriers are going in and reducing that rate to Baltimore, 
thus recreating the differential. 

Is that good ratemaking to stand idly by and watch that go? 

I will say this about Ma Kennedy. Put Ma Kennedy out in Topeka, 
Kans., and ask to buy some sugar from Colorado, and see what Topeka 
pays against St. Louis. That is the way to test the Ma Kennedy situa- 
tion. We have been reading Ma Kennedy in all the magazines for 
2 or 3 months. We get it in our annual reports from the railroad 
companies. 

Mr. Harris. Tell some of us who Ma Kennedy is. 

Mr. Asres. Ma Kennedy. She bought 5 pounds of sugar in St. 
Louis, and the Commission will not let her ieders the rate. You have 
seen Ma Kennedy in the magazines. 

Mr. Harris. Probably so. 

Mr. Ames. I have here, Mr. Chairman, something that I think would 
be interesting to yeu, and it comes from the grassroots. 
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It is an editorial from the Argus, published in Rock Island, Il., and 
it is entitled “The Penalty of Bigness.” 

I am quoting from it. 

The following remark by Commerce Secretary Sinclair Weeks, made at centen- 
nial ceremonies for the first railroad bridge at Rock Island, seemed to make a lot 
of sense: 

“If one transportation agency can carry freight at a better rate per ton-mile 
than another, why should the results not be available to the public who have 
to pay the bill?” 

He was speaking in support of a Cabinet recommendation to give carriers 
greater ratemaking freedom. 

Unfortunately, it can’t always be that way. The last war demonstrated that 
the country must have waterway and truck transportation. Regardless of the 
intention of the railroads, greater competition in ratemaking would give them 
the power to undercut their small competitors and force them to their knees. 

Their very size would permit them to absorb the losses until the elimination 
of competition enabled the railroads to recoup their losses with something to 
spare. Then if some great emergency, like war, should put an extra load on our 
transportation system, it would be wholly inadequate. 

While the Quad Cities have gained some benefit from water travel, we don’t 
feel that we are being subsidized. The Midwest watched the building of the 
Panama Canal to the advantage of eastern and western interests, then the 
rigging of rail rates so that it was cheaper to ship from one coast to the other 
than from the Midwest to either coast. 

But we know that the Panama Canal was necessary to the national welfare, 
just as we know today that Mississippi water travel is necessary to round out 
an adequate national transportation system. We don’t want to see any competing 
systems given the power to wreck it, no matter how sincere its intentions may 
be 


The railroads, which on the whole have served the Nation well, will have to 
go on paying the penalty of size. They can do so with the realization that 
our growing economy will give them all the business they can handle. 

That is an editorial from the Argus, Rock Island, Il., dated April 
24, 1956. 

Mr. Harris. You have expounded your own thinking on it, but still 
you have not answered my question to my satisfaction, I must say in 
all frankness. 

I based the question first on the language in the national transporta- 
tion policy adopted in 1940, whereby it is stated that all forms of 
transportation must be maintained—which we all agree with—to en- 
courage the establishment and maintenance of reasonable charges 
for transportation services—which everybody agrees with, too—with- 
out unjust discrimination, undue preferences, or advantages, or un- 
fair or destructive competitive practices. 

The: point I raised was: Is that language being construed in the 
administration of the act to mean that if one mode or carrier could, 
not by cutthroat practices, not by destructive practices, but by fully 
allocated cost, compensatory rates, give the public a certain service, 
would they be prevented from doing that because of its economic effect 
on some other carrier ? 

That is the question I asked. 

Mr. Ames. Well, I will try to answer it. 

If we were dealing with 1 commodity and 1 isolated piece of trans- 
portation, there is no answer to your question. It would put water 
carriage out of business without a doubt. 

Mr. Harris. I am not asking you what would be the effect of it, or 
if it does it may put them out or may not. I am asking you a ques- 
tion as a matter of policy. 
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Has the Interstate Commerce Commission administered the act 
where that policy that I have just stated is carried out? 

Mr. Ames. Do you mean preventing somebody from reducing a rate? 

Mr. Harris. Where it could give it after it was determined that the 
cost was fully allocated and compensatory to that carrier. 

Mr. Ames. I would say no. 

Mr. Harris. That is what I am trying to find out, whether or not 
that had been the truth. 

Mr. Ames. No, in my judgment it has not. The Commission has 
stopped that kind of business, and it has considered not only the 
compensatory feature of the rate, but it has considered the effect 
on other commodities and on other carriers, which I think the Com- 
mission should do. You cannot handle these cases in a vacuum. 

The point I make, Mr. Chairman, is that even though the rail- 
roads can come out with a fully compensatory rate, they are reducing 
a rate from a normal level which can’t possibly be regarded as exces- 
sive, because under that rate structure they have gone to the Commis- 
sion 10 times since the war to get an increase. 

If you will read that Petroleum case (234 I. C. C.) which I have 
cited here, and the Coke case, I think you will get the Commission’s 
philosophy. It is not to prevent a rail carrier from making a reduc- 
tion where a reduction is in order. It is to try to protect the rate 
structure and the transportation systems as a whole, and I don’t think 
the Commission has ever had any other idea in mind in administering 
this law. 

Mr. Harris. Those who prepared this Cabinet Committee report 
under the direction of the Secretary of Commerce, contend that that 
is the effect of the administration of the Transportation Act of 1940. 

If they are right—and you say they are not—do you then say that 
that is a good policy? 

Mr. Ames. If they are right in criticizing the Commission ? 

Mr. Harris. No, if they are right in their contention that the admin- 
istration of the Transportation Act of 1940 is such that maintains 
higher rates, and that if a carrier is able and can give a lower rate it 
cannot do it because of the effect on some other mode of transporta- 
tion. Then do you say that that is a good policy ? 

Mr. Ames. Stated that way, I could not say so. 

Mr. Harris. Of course not. 

Mr. Ames. But as I said a while ago, you cannot handle this situa- 
tion in a vacuum. 

And here is another thing I want to call your attention to: They talk 
about rates being fully compensatory. How do they know they are 
fully compensatory? It is the hardest thing in the world to prove 
the costs. 

Mr. Harrts. I am getting to that just now. 

If you will permit me to ask you a few questions on this so I can get 
some answers from you, it might help me a little bit. 

Mr. Ames. Surely. 

Mr. Harris. On page 10 of your statement, you say—and this is in 
view of our colloquy here, the questions and answers— 

The rate of the water carrier between its ports must be a complete rate. That 
is, it must reflect in full the cost of operation, the investment in equipment, taxes, 
and a profit. 
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Is there any reason why that same situation should not apply to the 
motor carriers or the rail carriers or any other carrier? 

Mr. Ames. What situation? Do you mean that the water carrier 
should be permitted to reduce its rate under those conditions? 

Mr. Harrts, You say that the rate of the water carrier between its 
ports must be a complete rate, that that rate must reflect these four 
things that you have said. 

Mr. Ames. That is right. 

Mr. Harris. I assume you meant by that that it is necessary in order 
give ita rate it should have. 

Mr. Ames. Yes, sir. 

Mr. Harris. Should not the same apply to other modes of trans- 
portation ¢ 

Mr. Ames. I have no objection to it applying to others. I think it 
should. 

Mr. Harris. Then you go right on down and say the water carrier, 
unlike the rail carrier, has no reservoir of noncompetitive traffic. 

By way of contrast, the so-called rates which rail carriers ordinarily propose 
to _— the rates of the water carriers are not normal rates in any sense of the 
word, 

If they are determined on an entirely different basis, I wish you 
would explain to us what they are. 

Mr. Ames. In that particular passage with which you are dealing 
now, I was discussing the fourth section of the act: Under the fourth 
section of the act, the railroads ordinarily apply low rates, say, to St. 
Louis, and then get relief to apply a higher rate at Topeka, say, on 
traffic from Colorado. 

It was in connection with the fourth section that I made that state- 
ment. 

Mr. Harris. Am I correct, then, in getting from what you have said 
that your discussion here in giving these illustrations, which have been 
very good on this whole thing, are based on particular rates or indi- 
vidual rates from one point to another ¢ 

Mr. Harris. The fourth section is a long- short-haul effect. 
be based on a particular rate. Otherwise you would have no fourth 
section situation. 

Mr. Harris. The fourth section is a long-short haul effect. 

Mr. Ames. That is right. You would have to have a particular 
situation there. You could not avoid it. 

Mr. Harris. What we are trying to consider here is what is the best 
approach to as sound a transportation policy as the Congress can pro- 
vide, whether or not the policy of 1940 was the answer to it, or whether 
or not the contentions made by some that there are discriminations that 
are existing now, and the public is not being benefited by it. 

That is what we are trying to figure out, should there be any changes 
in the policy. ; 

I doubt if the Congress is capable at all of considering any kind of 
transportation policy on these individual bases. We have to take it 
across the board. 

Taking it across the board, which you describe so far as the complete 
rate of the water carrier, based on these four points here, then why 
could not the same four points determine the rate of a motor carrier 
or arail carrier ? 


to 
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Mr. Ames. They would. 

Mr. Harris. You say that they are depressed rates, that they need 
only to cover the “direct ascertainable cost of producing the service.” 

Mr. Ames. Yes, sir. 

That is still speaking, of course, under the fourth section. I was 
not speaking under the general ratemaking practices. 

The fourth section does not come into play until you do depress 
your rate. By depressing your rate at the terminal points, you have 
a higher rate at the interior, and that is what Congress prohibited 
when it passed the act in 1887. But it stated in cases where there is 
competition at the terminal point which is not in effect at the interior 
point, you can depress your rate at the terminal point and maintain 
your higher level in the interior. 

That. is what I was talking about there. I want to answer you if 
T can. 

Mr. Harris. I appreciate that. 

I know that the policy statement that was referred to goes to the 
entire-provision of the Interstate Commerce Act, all four parts. 

Mr. Ames. That is right. 

Mr. Harris. I have been quite impressed with some of the conten- 
tions that have been made here as to the advantages of one kind over 
another, and particularly in view of the fact that we are seeing the 
rate structure which the public has to pay going up and up and up. 

Someone told me not long ago that since the war, the rates to the 
public of this country had gone up 80 percent or more. That is a 
pretty high rate. 

Of course, everything else has gone up. Our economy has ex- 
panded. But if we are going to maintain, it seems to me, the policy 
where your rate structures are going up and up all the time, and then 
have a provision of law administered by the Commission, as it has 
been contended, that would prevent a carrier, or a mode of transpor- 
tation, from developing under the ingenuity of good business and good 
judgment, and of giving the public a lower rate if it can do so, with- 
out discriminatory practices and throatcutting practices, it seems to 
me it is not a good policy. 

an I want to do is find out whether or not that situation exists 
today. 

Mr. Ames. I do not want to talk too much here, but if you will per- 
mit me to just make one observation about the danger of considering 
this competitive angle from the standpoint of one commodity only and 
trying to draw a pattern out of it, this is your trouble: The railroads 
have a general burden of transportation to distribute among the com- 
modities they haul. In other words, they have an overall total cost 
of performing what they do. They haul everything from sand and 
gravel to television sets and valuable things of that kind. 

So they have to do what we call in this parlance of ours distribute 
that transportation burden among Soeimnod itien: 

Obvicwaby, on cost of transporting sand the drawbar pull of the 
locomotive is no different than when they haul television, so your 
cost line goes horizontally. But when it comes to distributing the 
general burden of transportation, they have to assign to pipe, for ex- 
ample, iron and steel pipe, a higher place in that burden than they 
establish for coal. So in the final analysis you will find that your 
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rate on pipe is high in the scale of costs, because it has to make up for 
the coal which is low in the scale of cost. 

If you take that pipe and let the railroads cut that rate just to meet 
competition, and you do that with all the other commodities as they 
come up, you are going to have a terrible time with that transporta- 
tion burden, and that is exactly what Commissioner Eastman said in 
that concurring expression of his that I read to you. That is the 
danger, sir, of the Ma Kennedy illustration. They just use the one 
commodity, sugar. You will have that and I don’t care what you 
do. 

Mr. Harris. I certainly would not claim to be an expert on rate- 
making. I am afraid I would not be very good at that business. It 
is very highly complicated. 

That is the reason that I was hoping that if there is something 
lacking in our transportation policy today, to continue the sound 
program of transportation that we have in this country, I do not 
care whether you call it dynamic or not, we do have one and it is a 
good one, under our system, a competitive system, where it is regu- 
lated, we have to be very careful that we do not let one type destroy 
another type. It is just as important to one as it is to another. 

Certainly it is not to my mind just good sense, where the Congress 
has appropriated millions and millions of dollars every year to de- 
velop waterways and highways in order to help serve the public in 
our economy that we maintain in this country and at the same time 
proceed with a regulatory ratemaking process that says you cannot 
get the advantages of it if it can be offered. That is the thing that 
bothers me thus far. 

I am going to watch it pretty closely as these hearings proceed. 
I just do not think we can try to promote something for the benefit 
of the public one way and then say on the other hand that it has to 
be administered where they cannot have the advantages of it. 

Is there anything further ¢ 

Mr. Hale? 

Mr. Hate. I want to ask 2 or 3 questions prompted by Mr. Harris. 

You can carry gasoline in a barge from New Orleans to St. Louis; 
can you not? 

Mr. Ames. Yes, sir. 

Mr. Hatz. We will say that the rate for that carriage is X cents 
a hundred gallons, or whatever it may be, and your rate is a purely 
compensatory rate which means that you charge exactly what your 
costs may be plus what you deem to be a reasonable profit, a profit 
which will make the business interesting to you. 

Mr. Ames. Yes, sir. 

Mr. Hate. The railroads can carry the gasoline from New Orleans 
to St. Louis, a railroad or a group of railroads, and they make a rate 
which is purely compensatory. Their rate is always higher than 
yours, is it not? 

Mr. Ames. It would have to be, sir, or we would not get the business. 

Mr. Hare. They are a more expensive form of transportation. 

Mr. Ames. More desirable, I would say. 

Mr. Hatz. More what? 

Mr. Ames. More desirable. They are a superior form compared 
with us. 
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Mr. Hate. Why do you say that? 

Mr. Ames. Because our service is known as an inferior service. + We 
have a slow transit time and we have a very high minimum. 

Mr. Hatz. You have only the route God gives you and the railroads 
have the route they made. 

Mr. Ames. That is right. 

Mr. Hare. But for doing business over the routes on which you 
and the railroads can compete, you can always charge a lower com- 
pensatory rate than the railroads; can you not? 

Mr. Ames. We have to charge a lower rate. I don’t know how they 
would figure in the scale of being compensatory. I think our costs 
are lower, if that is what you mean. 

Mr. Hate. What worries you is that the railroad cannot come down 
to your rate and still charge a compensatory rate, It is just like price 
cutting—we had this fair-trade legislation in the committee—and the 
druggists do not like to see price cutting on Dr. Lyons toothpowder, 
and you do not want to see the railroads price cutting on rates in order 
to deprive you of your natural advantage. That is what worries you, 
is it not? 

Mr. Ames. Yes, sir. 

Mr. Hae. You think under the legislation they can do it and they 
cannot do it now, is that right? 

Mr. Ames. I think they could certainly do it under the proposed 
legislation, and I would think that the Commission would stop them 
under the present law. We have a forum to which we can go. 

Mr. Hare. At the present time you feel that the Commission can 
and will protect you, and under H. R. 6141 it will not? 

Mr. Ames. Yes. 

me Hates. That is the jist of your whole testimony today, is that 
right 

Mr. Ames. Yes, sir, with the added admonition that you cannot 
handle the rate situation by isolating your consideration to one com- 
modity. It just cannot be done. 

Mr. Hater. There is one other thing. 

If you figure the whole transportation service of the Nation as 
a big, round pie, the railroad slice has been diminishing for a long 
time, has it not? 

Mr. Ames. I could not say about that. Do you mean their share 
of the total transportation ? 

Mr. Hae. That is right. 

Mr. Ames. I don’t know. I have not seen any figures. 

Mr. Hate. There is no doubt but that the airplane’s share has been 
increasing by leaps and bounds. 

Mr. Ames. Yes. I would say that is right. 

Mr. Hare. And the truck share has increased by leaps if not by 
bounds. 

Mr. Ames. Yes, and so has the general pool of traffic. 

Mr. Hare. And the water lines have at least maintained their posi- 
tion, percentagewise, have they not? 

Mr. Ames. Yes, I think so. 

Mr. Hatz. I believe that is all. 

Mr. Harris. Mr. Ames, I did have this other thing I wanted to 
inquire about. 
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Have you had occasion to consider H. R. 6208, which the Inter- 
state Commerce Commission recommends ? 

Mr. Ames. That is the circuity four section bill? 

Mr. Harris. Yes. 

Mr. Ames. Not in the detail I have considered these bills. I have 
not given it any consideration at all as to the detail I have given this 
one here. 

Mr. Harris. You are not in a position to state, then, whether you 
oppose or support it? 

Mr. Ames. I don’t know what it is, really, sir. 

Mr. Harris. Would you care to look at it and consider it and give 
us the benefit of your views? 

Mr. Ames. Do you mean a memorandum on it? 

Mr. Harris. Yes. 

Mr. Ames. Yes, I will be glad to. 

Mr. Harris. Thank you very much. 

We have enjoyed your presentation. 

Mr. Ames. Thank you. 

Mr. Harris. At this point, for the record, I have a communication 
from Mr. Austin L. Btls Jr., general solicitor, National Associa- 
tion of Railroad and Utilities Commissioners, together with a resolu- 
tion adopted by the association in support of H. R. 6208. It may be 
received for the record at this point. 

(Informtion referred to follows :) 


NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS, 
Washington, D. C., April 18, 1956. 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communication, 
Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Harris: It is noted that hearings will shortly begin before 
your subcommittee on H. R. 6141, the so-called omnibus transportation bill. 
This bill contains a proposed amendment to section 4 of the Interstate Com- 
merce Act. There has also been introduced in the House, H. R. 6208, which 
would amend section 4 so as to permit the Interstate Commerce Commission to 
grant relief from that section insofar as it relates to circuitous railroad routes 
meeting the rates of direct railroad routes. 

The National Association of Railroad and Utilities Commissioners has gone 
on record favoring the enactment of H. R. 6208. To the best of my knowledge 
there is no opposition to the amendment to section 4 proposed by H. R. 6208. 
For this reason I write to inquire whether it would be possible to set separate 
hearings for H. R. 6208 apart from the hearing set for H. R. 6141, or even, in 
view of the noncontroversial nature of the bill, to have it favorably reported 
without hearing. Attached hereto is a copy of the resolution duly adopted by 
this association. 

Thanking you for your cooperation in this matter, I remain 

Sincerely yours, 
AUSTIN L. ROBERTS, Jr., 
General Solicitor. 


RESOLUTION FAVORING ENACTMENT OF H. R. 6208, 84TH CONGRESS 


Whereas this association’s special committee on tariff simplification, in con- 
junction with parallel committees representing the National Industrial Traffic 
League and the railroads of the United States, has made commendable progress 
toward simplifying and making tariffs of railroad freight rates more clear, 
definite, and uniform ; and 

Whereas, as the work of the association’s committee progressed, it became 
increasingly apparent that the program’s major progress was being obstructed 
by the administration of section 4 of the Interstate Commerce Act, as it relates 
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to circuitous railroad routes meeting the rates of direct railroad routes; and 

Whereas several individual commissions, members of this association, and 
the National Industrial Traffic League supported an application which the 
railroads made to the Interstate Commerce Commission for blanket relief 
from the provisions of section 4, only insofar as it relates to circuitous railroad 
routes meeting the rates of direct railroad routes ; and 

Whereas the Interstate Commerce Commission, after due consideration, issued 
a report and order in which it declared its complete agreement with the objec- 
tives of the application, but found it necessary to deny the relief sought on 
the ground the Commission does not possess the requisite authority; and 

Whereas, at the request of the Interstate Commerce Commission, there has 
been introduced in the Congress H. R. 6208 which would amend section 4 of 
the Interstate Commerce Act so as to permit the Commission to grant the 
relief sought and to remove the major obstruction to the program of tariff 
simplification being progressed by this association’s special committee on tariff 
simplification in conjunction with other cooperating committees ; and 

Whereas the executive committee of this association has been informed there 
is no objection to H. R. 6208 on the part of any competing forms of transporta- 
tion or on the part of any shipper groups: Now, therefore, be it 

Resolwed, That the executive committee of the National Association of Rail- 
road and Utilities Commissioners does hereby announce its support of H. R. 
6208 ; and be it further 

Resolved, That the executive committee authorizes and directs the associa- 
tion’s representatives in the Washington office to advise the appropriate chair- 
men of committees and subcommittees of the House and the Senate that this 
association supports H. R. 6208 and that it does not feel it necessary, in the 
public interest, nor desirable to delay consideration of this legislation by: holding 
a public hearing. 


Mr. Harris. The Chair has a communication from Mr. F. O. Davis, 
executive vice president, Potash Company of America, together with 
a statement which he asks to be included in the record. It will be 
received. 

(Statement referred to follows :) 


PotaAsH COMPANY OF AMERICA, 
Washington D. C., April 27, 1956. 
Hon. OREN Harris, 
Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 


DEAR Sir: There is attached, hereto, a copy of a statement which I have pre- 
pared in support of H. R. 6141. 

I should greatly appreciate it if you would file this statement in the proceed- 
ings covering the aforementioned bill and shall further appreciate any con- 
sideration which your committee gives the position of my company in this 
matter. 

Sincerely yours, 
F. O. Davis, 
Executive Vice President. 


My name is Fred O. Davis. I am executive vice president, treasurer, and a 
director of the Potash Company of America. My offices are in Carlsbad, N. Mex. 
which is the headquarters of that company. 

I have been employed by the Potash Company of America continuously for the 
past 21 years, serving in various capacities. The Potash Company of America 
is currently the largest producer of refined potash in the world. Approximately 
93 percent of the company’s potash production, and that of other producers as 
well, is used to produce fertilizer, so essential to farming. The remaining 7 
percent is consumed in the production of various chemicals. 

The principal sources of potash production in the United States are Carlsbad, 
N. Mex., and Trona, Calif. As between these two, Carlsbad accounts for about 
3 million tons annually, or approximately 90 percent of the refined potash pro- 
duced in the United States. Potash produced in Carlsbad moves to refineries 
almost exclusively by railroad, some 60,000 cars being loaded in the past year. 

I mention this fact to show that the potash industry is in the nature of what 
is sometimes. described as a rail-bound industry, which is to say an industry 
which must rely mainly or exclusively on railroads for its transportation. 





TRANSPORTATION POLICY 517 


Of such industries, it is sometimes said that they would be harmed by the 
passage of H. R. 6141, and especially by what are described as its ratemaking 
provisions. Specifically, I have heard it said’ by interests opposing the bill, that 
if competition is to be permitted greater play in the making of rates, the tendency 
would be for railroads to reduce rates on the competitive traffic and make up 
their alleged losses through the imposition of higher rates on shippers of non- 
competitive or rail-bound traffic such as the company I represent. 

I cannot agree with those who support this view. The opposite should be 
true. 

When railroads reduce rates on competitive traffic, the objective is to increase 
their revenue by increasing the traffic volume in an amount sufficient to more 
than offset the effect of the reduced rate. And when this happens, the result 
should be to benefit—not harm—the shippers of noncompetitive traffic because 
it should reduce the burden of overhead and fixed expense which would other- 
wise have to be borne entirely by the traffic remaining on the rails. 

When lower rail rates result in increasing the volume of a particular com- 
modity moving by rail, there should be an impetus toward even lower rates for 
all commodities which should redound to the benefit of all shippers. This is 
because added volume to railroads means lower cost per unit of traffic handled. 
The report of the Presidential Advisory Committee on Transport Policy and 
Organization, which is the basis of the legislation proposed in H. R. 6141, noted 
that “other forms of transportation as a rule require additions to equipment in 
direct ratio to an increase in traffic handled, and this is not the case with the 
railroad industry.” 

I therefore concur with those who believe that permitting railroads, and, of 
course, other carriers as well, to reduce rates on competitive traffic, subject 
always to the power of the Interstate Commerce Commission to prohibit rates 
that are noncompensatory or discriminatory, is also in the best interests of the 
shippers of noncompetitive traffic. What the shippers of noncompetitive traffic 
have real reason to fear is that the competitive traffic will continue to be drained 
from the railroads, thereby increasing the burden of fixed expense to be borne 
by the traffic remaining on the rails. 


Mr. Harris. Do we have anyone else present today who would like 
to file a statement ? 

Is there anyone who has anything to say before we adjourn? 

We have received a statement from Mr. A. Wilford Larson, Chief, 
Transportation Division, Public Service Commission of Wisconsin. 
It will be received for the record. 

(Statement referred to follows :) 


STATEMENT BY A. WuiLForD LARSON, CHIEF, TRANSPORTATION DIVISION, PUBLIC 
SERVICE COMMISSION OF WISCONSIN 


This statement is being filed to set forth the position of the Public Service 
Commission of Wisconsin as it relates to bill H. R. 6141, now being considered 
by Subcommittee on Transportation and Communications of the Committee on 
Interstate and Foreign Commerce, House of Representatives. 

The Public Service Commission of Wisconsin is aware that the regulation of 
transportation agencies cannot be a static thing. There are changing condi- 
tions that may warrant changes in the statutes relating to the regulation of 
transportation industries. It is our position, however, that the proposed legisla- 
tion in the present form would not be in the public interest. Without any inten- 
tion of implying that the commission is in accord with all the other provisions 
of the bill, the critical comments herein will be confined to those sections which 
seem to merit the most reconsideration, namely : 

Section 2, relating to the statement of the national transportation policy 
in the act. 

Section 6, relating to the extension of section 13 of the Interstate Com- 
merce Act. 

Section 7 (c), relating to the suspension powers of the Interstate Com- 
merce Commission. 

Section 8, which would repeal section 15a and create a new section 15a of 
the Interstate Commerce Act. 
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Section 2. Statement of the national transportation policy 

The statement of national transportation policy does not in itself determine 
the functions of the Interstate Commerce Commission. However, the statement 
of policy may be used to interpret the actions taken under more specific sections 
of the act. Unless the statement of policy can be so stated that it is very diffi- 
cult to get more than one interpretation, it can lead to confusion. For example, 
what is meant by “to encourage and promote full competition between modes of 
transportation at charges not less than reasonable minimum charges, or more 
than reasonable maximum charges’? It seems that any change in the state- 
ment of policy should be made only after very careful consideration and then 
with as few changes in wording as is absolutely necessary to achieve the desired 
clarity of that policy. 


Section 6. Relating to section 13 of the Interstate Commerce Act 


Section 13 (4) of the Interstate Commerce Act now authorizes the Interstate 
Commerce Commission to prescribe rates, fares, charges, classifications, regula- 
tions, and practices to be applied on intrastate commerce if it is found those 
in existence cause any undue or unreasonable advantage, preference or prejudice 
as between persons or localities in intrastate commerce, on the one hand, and 
interstate or foreign commerce, on the other hand, or any undue, unreasonable, 
or unjust discrimination against interstate or foregin commerce. 

The present bill, H. R. 6141, would also provide that the Interstate Commerce 
Commission shall order the discontinuance of any State service requirement 
which causes or will cause a net loss in revenue to the carrier or carriers involved, 
or otherwise unduly burden or will unduly burden interstate or foreign com- 
merece. The bill does provide that the Interstate Commerce Commission must also 
find that there is or will be reasonably adequate service available by other 
earriers or modes of transport (ineluding private carriage) in the event a 
particular service or facility involved is to be discontinued. 

The principal service to be considered in relation to this proposed change is 
passenger-train service. It has been consistently held that various States have 
jurisdiction over the operation of passenger trains within the respective States. 
The proposal to extend section 13 of the Interstate Commerce Act to apply to 
these services perhaps grows out of a belief that the State regulatory commissions 
have been unduly hesitant in authorizing diseontinuance of passenger-train 
service. It is the position of the Public Service Commission of Wisconsin’ that 
any such belief is unfounded and further that it is in the public interest that 
final jurisdiction relating to such services should remain with the States. 

There have been a number of applications to discontinue certain passenger 
trains before the Wisconsin commission during recent years. Many of these 
applications have involved the discontinuance of the last passenger train operat- 
ing on a particular line of railroad. Most of these applications have been 
approved. However, there were some applications in which the Wisconsin 
commission has found thaf the discontinuance would not_be consistent with the 
public interest or the rendition of reasonably adequate service by the applicant. 

In Wisconsin there are only 3,801 miles of road having passenger-train service 
as compared to 6,381 miles of road having freight-train service. 

The needs of the public immediately involved in a proposed discontinuance of 
passenger-train service are usually local in character. Those needs, it seems can 
be better evaluated by State agencies than by a Federal agency. It is the position 
of the Wisconsin commission that the proposed changes as outlined in section 6 
of bill H. R. 6141 would not be in the public interest. 


Section 7 (c) relating to the suspension powers of the Interstate Commerce 
Commission 

This bill would reduce the effectiveness of the Interstate Commerce Commis- 
sion’s power to suspend rates until after investigation. Three months, the 
maximum period that rates could be suspended, is not sufficient time for the 
parties to prepare their testimony and for the Commission to properly evaluate 
the record and make a determination. The provision that the burden of proof 
will not be on the carrier filing the schedule if the complainant is also a carrier 
makes it impractical to make a proper determination, as the carrier filing the 
schedule is in possession of the material facts upon which the test of reasenable- 
ness might be based. 
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Section 8 dealing with section 15a of the Interstate Commerce Act 

oe 15a of the Interstate Commerce Act is referred to as the rule of rate- 
making. 

The rule of ratemaking as now set forth in section 15a is positive in nature 
in that it sets forth matters that must be considered by the Commission in the 
exercise of its power to prescribe just and reasonable rates. The provisions of 
section 15a also permit the Commission to prescribe exact rates as long as they 
are found to be just and reasonable. 

The rule of ratemaking as set forth in bill H. R. 6141 auhtorizes the Commis- 
sion to determine whether particular rates are below a reasonable minimum or 
above a reasonable maximum. There is no positive consideration required to 
determine whether or not a particular rate will be lower than a reasonable 
minimum. There is, however, provision against taking certain things into con- 
sideration. There is no criterion upon which to base the reasonableness of a 
minimum rate in the bill. 

It is provided in the bill that the Commission shall not require the charges 
to be reduced below the full cost of performing the services to which they apply, 
exclusive of losses in other services. It is not clear what is meant by “full 
costs” or “losses in other services.” If a “loss in other service” is measured 
by revenues being less than the full costs, then any rate or charge that was below 
the “full cost” would be considered a losing service. 

If “full costs” means what is usually referred to as fully distributed costs, it 
would appear that the provision that the Commission could not require charges 
to be below that amount would be contrary to public interest. It has been 
well-established that some traffic just would not move on charges equal to fully- 
distributed costs. It thus would be in the public interest to require that charges 
on that traffic would be something less than “full costs.” 


Mr. Harris. We also have a statement from Mr. Francis E. Barrett, 
Jr., for the New England motor common carriers. That will be in- 
cluded*in the record. 

(Statement referred to follows :) 


Boston, Mass., April 24, 1956. 
Re House bills No. H. R. 9548 and H. R. 9771. 


CONGRESS OF THE UNITED STATES, 
House of Representatives, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 
GENTLEMEN: Enclosed herewith is statement of various New England motor 
common carriers of property named therein in opposition to the above bills. 
It is respectfully requested that this statement be made a part of the record 
in the - proceedings ‘on said bilis‘now before your committee.’ 
Very truly yours, 
Francis BE. Barrett, Jr., 
Attorney at Law. 


STATEMENT OF Francis E. Barrett, Jr., FoR NEw Enetanp Motor CoMMON 
CARRIERS 


My name is Francis E. Barrett, Jr., and I am an attorney at law. My business 
address is 7 Water Street, Boston, Mass. I have been authorized by the follow- 
ing New England motor common carriers of property for hire to appear in 
opposition to House bills numbered H. R. 9548 and H. R. 9771: 


Name of carrier and principal place of business: 
The Adley Express Co., New Haven, Conn. 
Border Express, Inc., Bangor, Maine 
Boston & Rockland Transportation Co., Rockland, Maine 
Boston & Taunton Transportation Co., Boston, Mass. 
Hemingway Bros. Interstate Trucking Co., New Bedford, Mass. 
Hunnewell Trucking, Inc., Portland, Maine 
Henry Jenkins Transportation Co., Inc., Boston, Mass. 
M & M Transportation Co., Sommerville, Mass. 
Old Colony Transportation Co., Inc., New Bedford, Mass. 
Rapid Transit Co., Inc., Jewett City, Conn. 
St. Johnsbury Trucking Co., Inc., St. Johnsbury, Vt. 
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Freight-forward operations under part IV of the Interstate Commerce Act 
are peculiar. While the forwarders are designated as common carriers in rela- 
tionship to their customers, they employ other authorized carriers, railroads, 
motor carriers, and water carriers’ to perform their transportation services, 
and they are dependent upon the latter carriers for the peformance of their 
service. Generally the operation of a freight forwarder is to receive and as- 
semble into carload or truckload parts large volumes of less-than-carload or 
less-than-truckload shipments. The freight forwarder then tenders the traffic 
to an authorized common carrier, motor, rail, or water, in truckload or carload 
lots and pays the carrier the carload or truckload rate. In return it charges 
its customers generally the less-than-carload or less-than-truckload rate ap- 
plicable on any given shipment. The freight forwarders margin of profit lays 
in the difference between the less-than-carload or less-than-truckload rate it 
charges its customers and the truckload or carload rate it pays the motor or 
rail carrier to perform the physical transportation service. Generally speak- 
ing, freight forwarders provide service at only large cities where there is a sub- 
stantial volume of freight. 


REGARDING HOUSE BILL dH. R. 9548 


At the present time freight forwarders must pay to rail or motor carriers 
their lawfully published rates, with the exception of motor carriers where the 
line-haul is 450 miles or less. Under this instant bill the freight forwarders seek 
congressional relief from the requirements of existing law whereby they are 
required to pay authorized rail and motor carriers their lawfully published 
rates for transportation services provided. It is submitted that the use by 
motor carriers of so-called piggy-back services whereby their trailers are loaded 
on rail freight cars and transported from point to point affords no precedent 
or basis upon which Congress should allow freight forwarders to bargain and 
contract for rates. The so-called piggy-back service is a substitution of motive 
power used by motor carriers in some instances. It is to be remembered that 
in the so-called piggy-back operation the motor carrier is still acting as a common 
carrier as far as his shippers are concerned. The motor carrier provides a 
pick-up and delivery service, makes its own contracts with the shippers and 
utilizes its equipment and personnel providing service. The motor carrier has 
considerable investments in equipment, terminals, employees, and other prop- 
erties. It furnishes its equipment containing freight which is to be loaded on 
rail freight cars for line-haul movement to destination. 

Since the railroad and the motor carriers are both authorized common car- 
riers, they may lawfully participate in joint rates. The motor carriers using 
piggy-back service provide the physical properties, equipment, and other neces- 
sary facilities to furnish line-haul transportation of their traffic whereas freight 
forwarders do not. In view of the large volume of traffic that freight forwarders 
control, they should not be allowed to bargain and contract for rates that they 
desire to pay on the basis that they may be put at a competitive disadvantage 
with motor carriers that utilize so-called piggy-back service for the movement 
of loaded and unloaded trailers, since motor carriers are actually furnishing 
physical property to the public as well as to the railroads in transporting their 
traffic in this manner. 

If the freight forwarders were able to contract for rates that they desired to 
pay, they would be able to bid carrier against carrier with a resultant breakdown 
of existing transportation service presently being provided by rail and motor 
earriers. Furthermore, while freight forwarders may be designated as com- 
mon carriers under part IV of the Interstate Commerce Act, this particularly 
pertains to the freight forwarders relationship with its own customers. How- 
ever, as far as the freight forwarders relationship with other carriers is con- 
cerned, the freight forwarder is essentially a shipper. Therefore, the proposition 
arises: If a freight forwarder can negotiate and contract with authorized car- 
riers for the rates it desires to pay, why cannot other shippers or classes of 
shippers do the same thing? The answer is obvious. If this situation were to 
come about, the havoc that the Interstate Commerce Act was designed to alleviate 
would upset the shipping public and the transportation industry of this country 
and break down the efficient and economical transportation system that has 
grown under regulation through the past 20 years. 


1 Since it is my belief that freight forwarders utilize the service of water carriers to 4 
very limited extent if at all, for the purposes of this statement references will be made onl) 
to rail and motor carriers. 





TRANSPORTATION POLICY 521 


REGARDING HOUSE BILL H. RB. 9771 


Under this bill freight forwarders seek permission to be able to acquire other 
carriers which they cannot do under existing law. Freight forwarders claim that 
this is not equitable since other authorized operators can own or control freight 
forwarders. Congress in its wisdom, for sound reason, specifically provided that 
freight forwarders could not own or control other carriers. The reason obvi- 
ous. Freight forwarders provide an assembling or consolidating service at termi- 
nal point, but rely on other carriers for actual physical transportation services. 
Actually, the consolidating and assembling services provided by freight for- 
warders at terminal points are analogous to pickup and delivery services pro- 
vided by rail and motor carriers in connection with their line-haul service. Rail 
and motor carriers provide a complete transportation service whereas freight 
forwarders provide only a small segment of a complete transportation service. 
The distinction between the service provided by a freight forwarder and rail or 
motor common carriers has long been recognized by Congress. The demarcation 
is-well defined. Now freight forwarders desire to enter into other transportation 
fields and provide a complete transportation service as do rail and motor carriers. 
This action should not be sanctioned by Congress. 

It is to be specifically pointed out that in so doing, freight forwarders would 
be in a position, if they were able to acquire motor carriers, to dry up service 
to and from small communities. As previously seen, freight forwarders gen- 
erally concentrate their efforts in large cities where there is a heavy volume of 
traffic. If they were allowed to acquire motor carriers to further their own 
ends, many small communities that rely on motor carriers to provide service to 
and from commercial and industrial areas would find themselves without neces- 
sary transportation services. This would be particularly so as to the sparsely 
settled areas in New England and other comparable sections of the country. 
The public should not be deprived of essential services merely because freight 
forwarders desire to expand their fields of endeavor at the expense of other 
interested persons. 

Furthermore, it is submitted that this bill introduced by the freight for- 
warders goes hand in hand with House bill H. R. 9548 in that it would be an- 
other lever whereby the freight forwarder could drive down rates among existing 
carriers to the ‘detriment not only of the transportation industry but to the 
general and shipping public as well. This would be accomplished by the freight 
forwarder bidding the carrier it owns or controls against other authorized car- 
riers in order to obtain rate concessions. 


INTEREST OF YOUR NEW ENGLAND CARRIERS 


Your carriers named herein are all domiciled in New England and a predom- 
inant amount of their business involves New England. Collectively their gross 
revenues exceed $30 million yearly. They all operate and maintain thousands 
of pieces of motor-vehicle equipment, terminals located throughout the six New 
England States and employ thousands of people in conducting their opera- 
tions. They have expended their funds and energies in expending their serv- 
ices to and for the public. 

At the present time most of the carriers named herein are conducting operations 
which are unprofitable or close to being unprofitable because of existing business 
conditions in New England. As a matter of fact, the Interstate Commerce Commis- 
sion in a recent proceeding—New England Motor Rate Increases, 1955—stated 
that the motor carrier transportation business in New England is in dire finan- 
cial condition. In the same proceeding after detailed findings as to the condition 
of the trucking industry in New England, which the Commission found to be near 
catastrophe, it approved a 6-percent increase in rates in New England in order 
to preserve the trucking industry in New England and guarantee to the public 
a continuance of adequate and efficient service. 

It is submitted that passage of the two bills named above will result in further 
diversion of traffic and revenues from existing motor carriers in New England. 
Freight forwarders as shippers should be required to pay the applicable rate 
on any given shipment to the motor or rail carrier that transports it the same 
as any other shipper or class of shippers. They should not be allowed to enter 
into other fields of transportation merely because they desire to enlarge their 
scope of operations. 
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It is to be observed that the freight forwarders have given no sound reason 
wherein the public would benefit through the enactment of the two bills herein 
in question. Obviously the freight forwarders would benefit at the expense of 
existing rail and motor carriers. When the latter suffers the public suffers. 
It is incumbent upon Congress to protect the interests of the public and not to 
foster the interests of any specific group such as the freight forwarders. 

Yor the reason hereinbefore stated, it is submitted that approval of House 
bills H. R. 9548 and H R. 9771 would not be consistent with the public 
interest since it would put the freight forwarders in a position to be able to 
destroy existing rate structures and existing carrier services, upon which the 


public must rely. 
It is urged that your committee report both of these bills unfavorably. 


Mr. Harris. We have received a statement from Mr. James D. 
Mann, managing director, Private Truck Council of America, Inc., 
Sheraton Building, Washington, D. C. This will be received for the 


record. 
(The statement referred to follows :) 


PrIvaATE TRUCK COUNCIL OF AMERICA, INC., 
Washington, D. C., April 23, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States House of Representatives, Washington, D. C. 


Dear Mr. CHarRMAN: Even before hearings on the bill H. R. 6141 or other 
proposals to amend the Interstate Commerce Act, we feel compelled to bring 
to the attention of your committee the fact that the provisions of that bill 
with respect to operation of trucks by American commerce and industry are 
gravely wrong, and that the amendments recommended by the Interstate Com- 
merce Commission in the same respect are infinitely worse. 

The bill H. R. 6141, as pointed out in detail below, would, by a wholly unneces- 
sary, seemingly innocent, and ambiguous amendment of the definition of “private 
earrier of property by motor vehicle,” make possible a renewal of attacks by 
litigation upon the right of a business to operate its own trucks in the legitimate 
course of and for purposes of its own business, either in collecting its raw 
materials, delivering its products, performing its services, or otherwise. 

The Interstate Commerce Commission, as also pointed out in detail below, 
would, by amendments proposed in its letter of December 22, 1955, to Chairman 
Magnuson of the Senate Committee on Interstate and Foreign Commerce, regard- 
ing an identical bill, S. 1920, not only make possible but virtually guarantee such 
attacks. 

It is our respectful purpose here to point out briefly the objectionable features 
of the bill and of the Commission’s proposal, and to summarize briefly the grounds 
of objection. The “private” operation of trucks, that is, the operation of trucks 
by and in the course of businesses other than that of for-hire transportation, 
is so fundamental, and those amendments present so serious a threat, to our 
economic liberties and welfare, that we respectfully submit that the sponsors 
of the bill and the Commission should disavow and withdraw those proposals. 


THE BILL H. BR. 6141 


The bill H. R. 6141 would make the following changes in the common, contract, 
and private carrier definition in section 203 (a) of the Interstate Commerce Act 
(the matter to be deleted is in black brackets; new matter is in italic) : 

(14) The term ‘common carrier by motor vehicle’ means any person which 
holds itself out to the general public to engage in the transportation by motor 
vehicle in interstate or foreign commerce of passengers or property or any class 
or classes thereof for compensation, whether over regular or irregular routes, 
[except] including any person heretofore engaged in transportation as a contract 
carrier by motor vehicle which the Commission shall find in appropriate proceed- 
ings not to be engaged in transportation as a contract carrier by motor vehicle 
as defined hereby, but e@cluding transportation by motor vehicle by an express 
company to the extent that such transportation has heretofore been subject to 
part I, to which extent such transportation shall continue to be considered to be 
and shall be regulated as transportation subject to part I. 

“(15) The term ‘contract carrier by motor vehicle’ means any person [which,] 
who [under individual contracts or agreements,] engages in the transportation 
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{other than transportation referred to in paragraph (14) and the exception 
therein) by motor vehicle of passengers or property in interstate or foreign 
commerce for compensation (other than transportation referred to in paragraph 
(14) and the exception therein) on the basis of bilateral contracts for specialized 
or individualized service or services equivalent to bona fide private carriage by 
motor vehicle. 

* * ae * cd s s 


(17) The term ‘private carrier of property by motor vehicle’ means any per- 
son not included in the terms ‘common carrier by motor vehicle’ or ‘contract 
carrier by motor vehicle,’ who [or which] transports in interstate or foreign 
ecommerce by motor vehicle property of which such person is the owner, lessee, or 
bailee, [when such transportation is for the purpose of sale, lease, rent, or bail- 
ment, or in furtherance of any commercial enterprise]: Provided, That such 
ownership, lease, or bailment was not undertaken for the purpose of such trans- 
portation,” 

The seeming purpose of the change in the term “private carrier of property 
by motor vehicle” is to prohibit so-called buy-and-sell operations. 

A buy-and-sell operation is one in which a trucker engaging in what really 
amounts to for-hire transportation attempts to disguise it as private truck opera- 
tion by the clumsy and legally ineffectual device of taking title to the goods during 
the movement. Such an operation is plainly unlawful under the present pro- 
visions of the act, which have been interpreted as providing that the test of 
distinction between for-hire carriage and private operation is the “primary 
business test.” 

That is the test which was firmly established by the Interstate Commerce Com- 
mision and the Federal courts in the case of Brooks Transportation Company V. 
United States ( (1950) 93 Fed. Supp. 517, affirmed 340 U. S. 925) after years of 
litigation in that and other cases. 

That test is the simple, commonsense rule that a person is to be regarded as a 
regulated, for-hire carrier if he really is engaging in the transportation business 
as such, but not if he is operating trucks only as a bona fide incident to his own 
nontransportation enterprise, and that which of these he is doing is to be deter- 
mined from the total facts in the particular case. It is easy for anyone to under- 
stand, and in almost all cases the result of applying it is so obvious to anyone 
that there is no need for rulings by the Commission or the courts as to who are 
for-hire and who are private ‘“‘carriers.” 

In recognizing the “primary business test” as the only necessary and lawful 
test, the Commission and the courts rejected the contention of railroads and 
for-hire motor carriers that the test should instead be whether a person is oper- 
ating trucks “for compensation.” That finally discredited and rejected con- 
tention would have lifted the words “for compensation” from their context in 
the common and contract carrier definitions (where they were used by Congress 
merely as a synonym for “for-hire”’) and given them the absurdly literal con- 
struction that anyone who received “compensation” for transportation he per- 
formed in his trucks was a common or contract carrier and could not lawfully 
operate without a certificate or permit—that “compensation” included either 
separately stated charges by sellers for delivery of their own products, or inclu- 
sion of allowances for delivery in setting prices, differences in plant or delivered 
prices, and so forth. 

The absurdity of the “compensation test,” and that it would have ultimately 
classified all trucks as common or contract and none as private, was finally 
pointed out in the Brooks Transportation Co. case after 15 years of controversy 
and litigation. 

It is plain to all that, under the primary business test, one who engages in for- 
hire carriage of goods cannot, by taking title to the goods during the transporta- 
tion, avoid its being so classified. That is so regardless of whether he might en- 
gage only in for-hire carriage, or might be a private carrier, if there are any such, 
who not only engaged in private operation which was a bona fide incident to his 
nontransportation business (for example, was a manufacturer delivering his 
products from his plant to his customers), but also attempted to engage in for-hire 
hauling of return loads. In either event, it is perfectly clear under the pres ‘nt 
law that the taking of title to the goods in for-hire hauling of loads for others 
would not alter the for-hire status of that hauling. 

There is nothing wrong with the present statute in this respect. To the extent 
that such “buy and sell” operations may occur, if they do, the problem is one of 
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police work, of catching the violators of the already-clear statute. To change the 
statute would be no answer to that problem. 

We respectfully oppose the change in the “private carrier’ definition in H. R. 
6141 for the reasons (@) that it is unnecessary, since “buy and sell operations” 
already are clearly prohibited by the present act as applied through the primary 
business test, so that the problem if any is one of policing, which a change in 
the statute would not help, (b) that such unnecessary changes are unwise, since 
they could be interpreted in unforeseen ways, and in any event would enable op- 
ponents of private operation to start the battle of litigation over again (it already 
has been shown by the comments of the Interstate Commerce Commission that 
the proposed revision is ambiguous and could lead to absurd results), and (c) 
that any reopening of the definition could result in still other and ill-advised 
amendments. 


THE RECOMMENDATIONS OF THE INTERSTATE COMMERCE COMMISSION 


The recommendations of the Interstate Commerce Commission regarding the 
“private carrier” aspect of the bill, in the Commission’s letter of December 22, 
1955, to Chairman Magnuson, are infinitely worse, we respectfully submit, than 
the proposal in the bill itself. 

The “for compensation” test, which would have, by interpretation of the pres- 
ent statute, destroyed much if not all of the right of industry to use trucks for 
its own materials, products, or services, had that test not been rejected in the 
Lenoir-Schenley-Brooks Transportation case, as described above. 

The Commission’s letter (with the strange comment that the Commission does 
not believe this “will have the effect of changing to a carrier for hire any person 
who was lawfully operating as other than a carrier for hire”) proposes to write 
that rejected “for compensation” test into the statute itself, by adding the follow- 
ing, as part of a proposed new section 203 (c): 

“A person shall be deemed to be engaged in transportation for compensation if 
he receives for such services a reward or consideration, regardless as to whether 
the compensation, reward, or consideration is received directly or indirectly, 
through the device of leasing or renting vehicles, employment, the furnishing of 
drivers or other employees, or management services, the buying or selling of 
property, or in any other manner by which compensation, reward, or a consid- 
eration is received in return for the direction or control of or the responsibility 
for vehicles used in transportation by motor vehicle in interstate or foreign com- 
merce.” 

That reads virtually as though lifted from one of the railroad or for-hire motor 
carrier briefs in the Lenoir-Schenley-Brooks Transportation proceedings, where 
those briefs argued that a furniture manufacturer which charged its customers 
for delivering its own products to them in its own trucks, and received allowances 
from its suppliers for picking up its supplies and materials, and a whisky whole- 
saler which charged its customers delivered prices roughly equal to its ware- 
house prices plus freight, were engaged in transportation “for compensation”— 
ergo, having no certificates or permits, were engaged in unlawful operation as 
common or contract carriers. 

A reading of the Commission’s proposed amendment quoted above will show 
that it could apply to all trucks, leaving none free for “private” operation. 

The entire text of that new section 203 (c) proposed by the Commission is as 
follows: 

“Section 203 (c). Except as provided in section 202 (c), section 203 (b), in 
the exception in section 203 (a) (14), and in the second proviso of section 
206 (a) (1), no person shall engage in any transportation for compensation, by 
motor vehicle, in interstate or foreign commerce, on any public highway or within 
any reservation under the exclusive jurisdiction of the United States, unless 
there is in force with respect to such person a certificate or a permit issued by 
the Commission authorizing such transportation. 

“A person shall be deemed to be engaged in transportation if, through the selec- 
tion, approval, or employment of drivers or other employees (other than as a 
bona fide officer or employee), through the control over facilities, or through other 
means, directly or indirectly, he exercises direction or control over the movement 
of passengers or property, or assumes responsibility for the persons or property 
being transported or for the operation of the vehicles over the highways. 

“A person shall be deemed to be engaged in transportation for compensation 
if he receives for such services a reward or consideration, regardless as to 
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whether the compensation, reward, or consideration is received directly or in- 
directly, through the device of leasing or renting vehicles, employment, the fur- 
nishing of drivers or other employees, or management services, the buying or 
selling of property, or in any other manner by which compensation, reward, or 
a consideration is received in return for the direction or control of or the re- 
sponsibility for vehicles used in transportation by motor vehicle in interstate or 
foreign commerce.” 

The Commission explains that its recommended changes in the contract car- 
rier definition, elsewhere in its letter, would have the effect of excluding various 
for hire or for compensation operations from both the common and contract 
carrier classifications. The first paragraph of section 203 (c) above, then, 
would altogether prohibit such operations in interstate commerce, since they 
would have no certificates of public convenience and necessity or permits. Thus, 
the Commission’s proposals would create a new category of truck operations in 
interstate commerce—one that would be wholly prohibited. 

A reading of the last paragraph of the proposed new section 203 (c) will show 
how difficult it would be to place any limit on what would constitute transporta- 
tion for compensation, and therefore (@) common carriage, (0) contract car- 
riage, or (c) that new category of always unlawful truck operation. 

As a practical matter, it might make little difference to which of those three 
classifications a present “private carrier” could be shifted as a result of the 
amendments, since even if his operations were held to be common or contract 
it might prove impossible for him to obtain a certificate or permit. 

We earnestly appeal to you, and your associates on the House Committee on 
Interstate and Foreign Comerce, to insist on maintaining “the primary business 
test” to oppose any tampering with it, and to stop in their incipiency these re- 
newed attacks, which find expression in H. R. 6141 and the Commission’s letter, 
upon the right of American industry to operate its own trucks in the bona fide 
course of its own nontransportation businesses. 

Copies of this statement are being sent to the Interstate Commerce Commis- 
sion, with the respectful request that the Commission reappraise and reconsider 
its recommendations here referred to. 

Respectfully submitted. 

JAMES D. Mann, Managing Director. 

Mr. Harris. I am advised by the chairman of this committee that 
due to the primaries in several States on Tuesday of next week the 
executive session that had been called for that day will be postponed 
1 day and will be held on Wednesday. Therefore, this committee will 
continue hearings. on this subject on Tuesday morning. We will not 
meet on Monday. 

It has been expected that a representative of the Railway Labor 
Executives Association will be here on Wednesday. 

We will contact them and see if they cannot be here on Tuesday. 

Following the brotherhood witnesses will be the Association of 
American Railroads, which we hope to get to not later than on 
Thursday. 

With that information, the committee will adjourn until 10 o’clock 
=a of next week. 

Mr. Hate. Mr. Chairman, may I say that I would be happy if the 


Association of American Railroads, in preparing their testimony, 
would direct some of it to this exact point of competition with the 
water carriers. I think that would be helpful to the committee. 
Mr. Harris. Very well. The committee will now adjourn. 
(Thereupon, at 12:32 p. m., the committee recessed, to reconvene 
at 10 a.m., Tuesday, May 8, 1956.) 








TRANSPORTATION POLICY 


TUESDAY, MAY 8, 1956 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1334 New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will be in order. 

We are resuming the hearings this morning on the transport policy 
and the bills to carry it out. 

The first witness will be Mr. J. Carter Fort, vice president and gen- 
eral counsel of the Association of American Railroads. 

I might say, for the record and for the information of those who are 
interested, it is hoped that we can conclude this week the testimony of 
the Association of American Railroads, the American Trucking Asso- 
coy the Short Line Railroad Association, and the Railway Brother- 
100ds. 

That constitutes quite a big order. The Chair hopes that he will 
have the cooperation of all interested in this objective. 

Mr. Fort, you may proceed. 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS, WASHING- 
TON, D. C. 


Mr. Forr. May it please the chairman and gentlemen of the com- 
mittee, My name is J. Carter Fort, and I represent the Association of 
American Railroads. 

You may recall that I appear for that association at the preliminary 
hearings which your committee held last September. 

At this hearing, with the permission of your committee, we shall 
present two witnesses. 

Our first witness will be Mr. Jervis Langdon, Jr., and I will follow 
him. 

Mr. Langdon is chairman of the Association of Southeastern Rail- 
roads, and is a member of the law committee of the Association of 
American Railroads. He will appear here for the Association of 
American Railroads. His testimony will deal, generally speaking, 
with the ratemaking proposals of the Presidential Advisory Com- 
mittee and with the provisions of H. R. 6141 implementing those rate- 
making proposals, and particularly those proposals that have to do 
with competitive rates between different modes of transportation. 
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My testimony will deal with other features of the report and of the 
proposed Seniletion designed to assure a strong system of common 
carrier transportation, including such features as private carriage, 
contract carriers, the repeal of the dry bulk exemption for water 
carriers, the expansion of the authority of the Interstate Commerce 
Commission over the discontinuance of unprofitable passenger services 
and like matters. 

With the permission of your committee, I will call Mr. Langdon 
as our witness at this time. 

Mr. Harris. One of our colleagues has asked me to inquire if you 
intend to, Mr. Fort, also discuss the proposed bills, and the sections in 
the bill, and the transport policy, regarding section 22. 

Mr. Fort. It is not our purpose to discuss section 22. The interests 
I represent take no position with respect to section 22 changes. 

Mr. Harris. Very well. 

Mr. Langdon ? 


STATEMENT OF JERVIS LANGDON, JR., CHAIRMAN, ASSOCIATION 
OF SOUTHEASTERN RAILROADS, APPEARING FOR THE ASSOCIA- 
TION OF AMERICAN RAILROADS, WASHINGTON, D. C. 


Mr. Lanepon. May it please the committee, my name is Jervis 
Langdon, Jr. I am chairman of the Association of Southeastern 
Railroads, with headquarters at Washington, D. C. I ee here 
today, however, for the Association of American Railroads by author- 


ity of its board of directors. That association is a voluntary, unincor- 
porated organization including in its meee ene railroad companies 


operating more than 95 percent of the total railroad mileage in this 
country and having operating revenues which are more than 95 per- 
cent of the total railroad operating revenues. 

My appearance is in response to the notice of these hearings dated 
March 26, 1956, which announced that your subcommittee will begin 
hearings Tuesday, April 24, 1956— 
on H. R. 6141, and related bills, incorporating the recommendations made in the 


report of the Presidential Advisory Committee on Transport Policy and 
Organization. 


It was stated in the notice— 


that the hearings represent a continuation of the preliminary hearings held by 
the subcommittee last September during the recess of the Congress, at which 
time an explanation of the report was made by the Advisory Committee members 
and by representatives of the four transport industries involved. 

It seems unnecessary for me to undertake a comprehensive summary 
of this report or the recommendations contained therein. Your com- 
mittee, as pointed out in the notice of these hearings, met during the 
recess of Congress last September and at that time the report was 
discussed and explained by members of the Presidential Advisory 
Committee and others, including a spokesman for the railroad indus- 
try. You have heard additional discussion and explanation during 
the course of these hearings. For me to summarize the report and its 
recommendations would be unduly repetitious. 
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During the September hearings * you invited representatives of the 
affected transport agencies “to comment upon the basic principles and 
proposals involved in the (Presidential Advisory Committee’s) re- 
port.” ? The railroad industry was represented on that occasion by 
Mr. J. Carter Fort, vice president and general counsel of the Asso- 
ciation of American Railroads. He discussed various features of the 
report and undertook to “rm with certain reservations, the general 
purposes and objectives of the Advisory Committee’s several recom- 
mendations. His testimony was in large measure restricted, as indi- 
cated, to comment upon “basic principles and proposals” * in accord- 
ance with the pattern of the preliminary hearings. 

It is not my purpose at this time to repeat unnecessarily the views 
of the railroads on the general aims and objectives of the Cabinet Com- 
mittee report. The record of Mr. Fort’s testimony, as well as that of 
all others who appeared before you during the recess hearings, has 
been printed and is available for examination and reference. 

Furthermore, as we all recognize, the pattern of the present hearings 
differs from that of those conducted by your committee last Sep- 
tember. You are considering now, in much greater detail than you 
did then, and individually, the several specific recommendations of the 
Advisory Committee as those recommendations are reflected in the 
two substantially identical bills, H. R. 6141 and H. R. 6142. 

It will be the purpose, therefore, of those of us who appear for the 
railroad industry during the course of these hearings to deal individ- 
ually with the specific proposals of the Advisory Committee for 
amendment of the Interstate Commerce Act, as implemented by the 
pending bills, and to indicate our support or opposition—or lack of a 
position—with respect to each To some extent, of course, reference 
to the overall philosophy and objectives of the report will be essential 
to a complete understanding of the individual proposals. 

In his letter transmitting the report of the Presidential Advisory 
Committee on Transport Policy and Organization to the President, 
its Chairman, Mr. Weeks, said : 

In brief, the principal emphasis of our report is that, in conformity with 
today’s availability of a number of alternate forms of transport, Federal policies 
should be amended (1) to permit greater reliance on competitive forces in 
transportation pricing and (2) to assure the maintenance of a modernized and 
financially strong system of common carrier transportation adequate for the 
needs of an expanding and dynamic economy and the national security. 

To those two ends the Advisory Committee made a number of 
specific recommendations. With your permission I shall, in my testi- 
mony, deal exclusively with those recommendations in the report and 
features of the proposed legislation that fall within the first of the 
two categories so described, i. e., “greater reliance on competitive 
forces in transportation pricing” or, to put it another way, increased 
freedom in ratemaking by regulated carriers in competitive situations 
involving different modes of transportation. Mr. Fort, as he pre- 


1 See the printed record of hearings before a subcommittee of the Committee on Interstate 
and ey ow Commerce, House of Representatives, 84th Cong., Ist sess., on the Report of 
os es 6-79 Advisory Committee on Transportation Policy and Organization, Septem- 

r 19-22, 1 ‘ 

: ay notice of hearings dated August 2, 1955. 


4 Revision of Federal Transportation Policy, a Report to the President, prepared by the 
Presidential Advisory Committee on Transport Policy and Organization, ‘April 1955. 
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viously indicated, will discuss the Advisory Committee’s other recom- 
mendations and their proposed implementation. 

In turning to the specific recommendations which fall within the 
category assigned to me, it is important to realize that, in accordance 
with the conclusion of the Cabinet Committee : 

Increased reliance upon competitive forces in ratemaking constitutes the 
cornerstone of a modernized regulatory program. 

To achieve this objective—and it is one which the railroads em- 
phatically endorse—the recommendations of the Cabinet Committee, 
as made clear at pages 7-8 of its report, contemplate revisions of the 
national transportation policy as well as— 
four elements of current statutory provisions relating to: (@) Maximum-mini- 
mum rate control; (0b) suspension powers; (c) the long and short haul clause 
(sec. 4) ; and (d@) volume freight rates. 

In dealing with these in my testimony, I think it would be helpful to 
do so in two major parts. 

In part 1 of the testimony which follows and under the heading 
“Maximum-Minimum Rate Control,” I discuss the basic and under- 
lying recommendation of the Cabinet Committee, together with cer- 
tain supplementary proposals which are designed to support it. This 
basic recommendation is to the effect that the long-recognized zone of 
reasonableness ° within which carriers are free to set nondiscrimi- 
natory rates be continued, but that the standards often used by the 
Interstate Commerce Commission in the fixing of reasonable minimum 
rates be modified to allow competitive railroad rates to be judged in the 
light of railroad conditions and competitive truck rates be judged in 
the light of truck conditions. 

In part 2 of this testimony I deal with the other recommendations 
of the Cabinet Committee which are related to is program of “in- 
creased reliance on competitive forces in ratemaking,” that is, the 
proposed revisions of “elements of current statutory provisions” re- 
lating to suspension powers; the long and short haul clause (sec. 4) ; 
and volume freight rates. 

More specifically, in part 1 of this testimony will be considered the 
several steps recommended by the Cabinet Committee for carrying 
out its basic proposal, including: 

(a) The proposed provision which would direct the ICC in pass- 
ing upon reasonable minimum rates not to consider (1) the effect of 
such rates on the traffic of any other mode of transportation, or (2) 
the relation of such rates to the rates of any other mode of transpor- 
tation, or (3) whether such rates are lower than necessary to meet 
the competition of any other mode of transportation. (See proposed 
sec. 15a (1) at pp. 13-14 of H. R. 6141 and H. R. 6142.) 

(6) The proposed provision which would confirm the exclusion of 
the three related standards for minimum reasonableness listed in the 
foregoing subparagraph by affirmatively providing that differences in 
the rate levels or practices of competing modes of transportation shall 
not, by themselves, constitute grounds for Interstate Commerce Com- 
mission disapproval—a principle which has always obtained in the 
regulation of water carrier rates because of the special provisions of 


5In United States v. Chicago, M., St. P. d P. R. Co. (294 U. 8. 499), the Supreme Court 


said, at p. 506: 
“A gone of reasonableness exists between maxima and minima within which a carrier is 


ordinarily free to adjust its charges for itself.” 
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section 305 (c). (See proposed sec. 15a (3) at p. 14 of H. R. 6141 
and H. R. 6142.) 

(e) The proposed withdrawal from the ICC of the power to fix 
precise rates (as distinguished from reasonable maximum or reason- 
able minimum rates) as a means of emphasizing the existence of a 
zone of reasonableness within which, in the absence of discriminatory 
rate practices, carriers should be free to make competitive rates. (See, 
for example, the proposed sec. 15 (1) at pp. 8-9 of H. R. 6141 and 
H. R. 6142.) 

(2d) The proposed elimination of the present ratemaking rule in 
section 15a and the substitution of different standards for reasonable 
maximum rates. (See proposed sec. 15a (2) at p. 14 of H. R. 6141 
and H. R. 6142.) 

(e) The proposed change in the declaration of national transporta- 
tion policy which is designed to support the foregoing substantive rec- 
ommendations of the Cabinet Committee. 

In part 2 of this testimony of mine will be considered further spe- 
cific recommendations of the Cabinet Committee which concern them- 
selves with competitive forces in ratemaking, including: 

(a) The recommended changes in the procedure for ICC suspen- 
sion of proposed rates. (See proposed sec. 15 (7) at pp. 11-13 of H. R. 
6141 and H. R. 6142.) 

(6) The proposed amendment by which the long-and-short haul 
clause and the aggregate of intermediate rule of sec. 4 would be modi- 
fied. (See proposed sec. 4 (1) at pp. 5-6 of H. R. 6141 and H. R. 
6142.) 

(c) The recommendation as to volume freight rates. (See pro- 
posed sec, 15a (4) at p. 15 of H. R. 6141 and H. R. 6142.) 

I proceed now to a discussion of the several recommendations which, 
grouped under part 1 as outlined above, represent the heart of the 
Cabinet Committee report. 


PART 1. MAXIMUM-MINIMUM RATE CONTROL 


In its advocacy of “increased reliance on competitive forces in rate- 
making” as “the cornerstone of a modernized regulatory program,” 
the basic proposal of the Cabinet Committee is set forth in its report 
under the title of “Maximum-Minimum Rate Control.” This will be 
considered first in my testimony. 

The precise recommendation of the Cabinet Committee is this: 


Limit regulatory authority of the Interstate Commerce Commission to deter- 
mination of reasonable minimum or maximum rates with no change in existing 
provisions making undue discriminations and preferences unlawful. 

The principal target of this recommendation is the ICC’s frequent 
refusal to allow competitive railroad rates to reflect railroad operat- 
ing conditions and competitive truck rates to reflect truck-operating 
conditions when such rates are involved in competitive struggles be- 
tween the two modes. Often does the ICC’s use of its power to fix 
reasonable minimum rates have the result of apportioning available 
traffic between such forms without regard to their economic capabil- 
ities. As explained in the report (at p. 10) : 


If the market is to determine the appropriate use of each form of transpor- 
tation in aecord with shippers’ judgments of the utility to them in terms of 
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cost and service, rates must be allowed to reflect cost advantages whenever they 
exist and to their full extent. * * * 

In brief, these rate maladjustments, in part enforced by regulation, deprive the 
public of the economy which would result from a distribution of the traffic in 
accord with the real capabilities of the several types of carriers just as they 
deprive the shipper of many valid choices which would be available to him 
were rate competition more free from restraint as to its character and timing. 


Nowadays, when the ICC undertakes, in consequence of the protest 
of a competing motor or water carrier, to review the proposed com- 
petitive rate of a railroad, the question is not usually confined to its 
reasonableness per se and nondiscriminatory character. On the con- 
trary, an important additional issue to be decided often is, How will 
the proposed rate affect the competing motor or water carrier? If 
the proposed rate promises to affect it adversely by attracting more 
than what the ICC regards as a proper share of the business, it will 
probably be found unlawful. If on the other hand, the proposed rate 
promises to retain or regain no more than what the ICC says is a 
proper share of the business, it will probably be found lawful. Under- 
lying this concept, of course, is the notion that the railroad is not en- 
titled to compete for more than a part of any particular traffic—an 
idea wholly at odds with freedom on the part a the several forms to 


base their rates on their operating conditions (as opposed to the 
operating conditions of some competitive form). 

In applying such a test—and the same one is often used when the 
reduced rates of regulated motor carriers are under review—the ICC’s 
first step is to add up the costs to the shipper of using the competing 
forms of transportation—both under the rates as they are and as 
proposed. As stated by the ICC’s Division 3 in 1950: 


To determine a just competitive basis between the rail and motor-carriers 
rates, it is essential that the total transportation costs to the shipper incurred 
in the respective forms of transportation be considered.° 

Then, with the comparative costs thus compiled (and page after 
page in the ICC reports is devoted to resolving controversies in this 
connection), the ICC’s second step is to weigh their influence with the 
shipper and, speifically, to consider whether the form of transporta- 
tion with the lower costs will carry the business or whether the higher 
cost form of transportation will move it because of better service— 
say, overnight truck service as compared with 2-day rail service. And 
finally, on the basis of findings such as these, the ICC will arrive at 
what it regards as a competitive balance and (1) either allow the 
competitive rates as promising to attract no more than what it regards 
as a proper share of the business, or (2) disallow them as threatening 
to obtain more than such share. 

Such an approach to the review of competitive rates—an approach 
which, as I shall emphasize later, the Cabinet Committee rejects as con- 
trary to the public interest—is best illustrated by the use of a few 
specific instances. 

Three representative decisions rejecting competitive rail rates will 
first be summarized. 

(1) In 1954 the railroads proposed 7 a reduced rate of 36 cents on 
tinplate moving from Fairfield, Ala., to New Orleans to meet the com- 
petition of (1) the Warrior & Gulf Navigation Co., a contract barge 


® Boots and Shoes from Misaswaka, Ind., to Boston, Mass., 278 I. C. C. 778, 776 (1950). 
Petitions for reconsideration denied March 12, 1951. 
7 Tinplate from Fairfield, Ala., to New Orleans, 294 ICC 397 (1955 : Div. 2). 





TRANSPORTATION POLICY 533 


line carrier, at an aggregate cost of 35.965 cents (later adjusted to 
36.715 cents) and (2) trucks with rates ranging from 45 to 48 cents. 
The traffic, formerly moving all-rail, was moving in part over the 
barge route, and also in important volume by truck. e railroads 
showed that their car-mile revenues under the 36-cent rate would be 
4 to 5 times their average car mile expenses, and the ICC said that— 


at least over the more direct routes, the proposed rate would be reasonably com- 
pensatory.* 


But the ICC found the 36-cent rate— 


lower than necessary to afford the carriers concerned a fair opportunity to com- 
pete for this traffic— 

and held that a higher 40-cent rate would be meee fair.” * 
The 40-cent rate was thereupon published, and with the exception of a 
brief interval when strike conditions prevailed over the barge route, 
the rails have had no “opportunity to compete for this traffic,” let 
alone a “fair opportunity.” 

(2) In the same year of 1954 the railroads, having lost most of their 
sugar traffic to destinations on the Ohio River, proposed * reduced 
rates, including one of 58 cents from New Orleans to Cincinnati, which 
approximated the cost to the shipper of using barge service. The ICC 
found that these rates “would be reasonably cena. as shown 
by “convincing” evidence." However, following an exhaustive in- 
quiry into the comparative costs to the shipper of using rail and barge 
services, the ICC concluded that the proposed rates would be too low 
because— 
in these and similar proceedings, the rail carriers have been limited to rates 
approximately 10 percent higher than the over-all water costs.” 

Instead of the proposed 58-cent rate, the ICC authorized to Cincinnati 
a rate no lower than 65 cents—a rate which would reflect its view— 
that, to some extent at least, the rail carriers provide a service superior to that 
of barge-line transportation, a factor which the ICC has recognized in past pro- 
ceedings of this kind.” 

This finding of greater value in the rail service was not supported by 
the shippers. In fact, the testimony on this point was that— 

the slowness of barge transportation is often advantageous to the shipper where 
storage may not be available.“ 

(3) In 1950 tank truckers operating in Southwestern States filed a 
complaint * against the level of reduced railroad rates on petroleum 
products. At the time the railroad share of this traffic was only 12.3 
percent as compared with 47.1 percent in 1930.%* In its consideration 
of the complaint, the ICC indicated— 
that the assailed rates are compensatory— 
and indeed, that— 

®Td., at 400. 
*Id., at 403-404. 


10 Sugar from Atlantic and Gulf Ports to Ohio River Crossings, 296 ICC 121 (1955, 
Div. 2). Petitions for reconsideration denied October 17, 1955. 


% Southwestern Tank Truck Carriers Committee et al. v. Abilene and Southern Ry. Co. 
et al., 284 I. C. C. 75 (1952). 
16 Td., at 82, 84. 
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car-mile revenues under the assailed scale are substantially higher than the 
average for all carload traffic, 


It also found— 
that truck service is of greater value to the shipping public than rail service.” 


Nevertheless, the ICC sustained the complaint and ordered the rail- 
roads to increase their rates. This was done because the rates were 
regarded as “lower than necessary” to arrest further diversion from 
the railroads and competitively unfair to the tank truckers who— 
admit that their rates must be increased at least 10 percent or some of them 
will be forced to discontinue this interstate service.” 

Now, turning to two representative decisions approving competitive 
rail rates will next be summarized. 

(1) To become effective March 10, 1953, the railroads proposed * 
a reduced rate of $6.83 on iron and steel billets, minimum 25 gross tons, 
from Houston, Tex., to Baton Rouge, La. Following suspension 
upon the protest of the competing barge lines, the ICC’s Division 2, 
although finding the proposed $6.83 rate “reasonably compensatory,” 
ordered its cancellation because— 


lower than necessary to afford a fair opportunity for both modes of transportation 
to compete for this traffic.” 


Later, on reconsideration, the $6.83 rate was approved by the entire 
Commission which, in a report dated July 30, 1954, observed, among 
other things: 


In view of the amount by which the total cost of transporting by rail under 
the proposed rate will exceed the total cost by barge it is unlikely that the 
proposed rate will divert an undue amount of traffic, if any, which now moves 
by barge from Houston to Baton Rouge.” 

Thus 16 months after it was proposed, the $6.83 rate was finally 
approved. By that time, the movement for which it was designed 
had terminated. f } 

(2) For over 2 years the rail and truck rates on gun wad felt moving 
from Newark, N. J., to Anoka, Minn., had been on a “virtual parity,” 
but the trucks were moving all of the business.” In order to handle a 
fair share of the traffic,” the railroads proposed a reduction to a level 
which would be 23 cents less than the truck rate, but this was vigor- 
ously protested by the competing trucks as constituting “an unfair 
and destructive competitive practice inconsistent with the national 
transportation policy.” ** In its first decision the protest of the trucks 
was upheld—even though the compensatory character of the proposed 
rate was unquestioned.** The ICC’s Division 2 pointed out: 

A showing that a rate is compensatory is not itself justification for its estab- 
lishment for the purpose of meeting competition, although compensatory the 
establishment thereof could constitute an unfair or destructive competitive prac- 


tice. The evidence of record does not present any basis for a conclusion that 
fair competition requires a rate difference of 23 cents, as proposed.” 


17Td., at 81, 83, 84. 

1% Id., at 84. 

19 Tron and Steel Billets, Houston to Baton Rouge, 292 I. C. C. 7 (1954). 

21d., at 9, 11. 

21993 I. C. C. 233 (1954) at 235. 

2 Gun Wad Felt Wem Newark, N. J., to Anoka, Minn., 298 I. C. C. 318 (1954). 


“Id., at 320. 
% 1d. at 319. 
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Six months later the Division reversed itself on reconsideration and 
authorized the reduced rate, almost 2 years after it had first been 
proposed.” The reason for the reversal was the ICC’s understanding 
that the proposed rate would create a lesser differential under the 
truck charge than had previously existed ‘When, according to the rec- 
ord, the rail carriers enjoyed a ‘good share’ of the traffic,” and— 

It is thus reasonable to assume that the proposed rate would draw to the re- 


spondents no more than a fair share of this traffic and thus would not be lower 
than necessary to meet the motor carrier competition.” 


It is not to be inferred from the foregoing examples that all com- 
petitive rates proposed by the railroads are suspended and investi- 
gated by the ICC. According to public information on this subject, 
68 percent of the tariffs of all forms of transportation which are pro- 
tested are suspended.” Many rate changes go into effect more or 
less automatically because they are not protested, but in the case of 
reduced rates which promise competitive impact, protests can of course 
be expected. In that event, as indicated, the ic will suspend and 
investigate in the majority of the cases. 

Nor is it to be inferred that when the ICC approves competitive 
railroad rates it is likely to do so only after reconsidering its original 
decision. There are many decisions wherein the proposed rates have 
been upheld in the first instance, and the ICC has found them neces- 
sary for a railroad opportunity “to retrieve some of the traffic,” *® or 
“attract only a portion of this traffic,” ® or “regain any of it,’™ or 
“regain a fair share,” * or “obtain a fair share,” * or “to share in the 
traffic.” ** The relation of proposed railroad rates to railroad costs 
is seldom an issue and, indeed, seldom mentioned except casually. 

The point however remains that whether the ICC approves com- 
petitive rates (as in the two typical instances set forth above) or 
whether it disapproves them (as in the three typical instances also set 
forth above) a principal standard or yardstick which it is apt to 
employ in reaching its decision is basically faulty and at direct vari- 
ance with the public interest in an economical and efficient overall 
national transportation system. This faulty standard is the full cost 
to the shipper of using the services of the competing form, as adjusted 
up or down by the ICC’s notion of the comparative values of the com- 
peting services. 

The use of such a standard denies to the railroads the right to base 
their rates on their operating conditions and denies to the trucks the 
right to base their rates on their operating conditions. The use of 
such a standard, in other words, necessarily produces arbitrary appor- 
tionments of traffic among competing modes of transportation with- 
out regard to their economic capabilities or fitness for different types 
of transportation jobs. We do not suggest that the Commission is 
constrained by the act as presently worded to employ this faulty stand- 


*% Gun Wad Felt from Newark, N. J., to Anoka, Minn., 294 I. C. C. 404 (1955). 
7 Id., at 406 


8 See printed record cited note 1 supra, at R 118. 

* Malt Liquors and Containers between New Jersey, Maryland, and the District of 
Columbia, 294 I. C. C. 420, 422 (1955). 

8 Oleomargarine, Cincinnati and Columbia to East, 294 I. C. C. 349, 354 (1955). 

31 Jron or Steel Wire, Buffalo, N. Y., to Kitchener, Ont., 294 I. C. C. 515, 517 (1955}. 

2 Emery Transportation Co. v. Baltimore & O. R. Co., 292 I. C. C. 346, 348 (1954). 

% Drugs, Medicines, etc., In Official Territory, 284 I. C. C. 33, 37, (1951). 

* Cigarette Paper—New Jersey to Louisville, Ky., 294 I. C. C. 596, 598 (1955). 
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ard. Nevertheless, there have been so many cases in which the Com- 
mission has taken this course that the Congress, to assure the appli- 
cation of a correct and consistent policy in these regards in the future, 
should enact the proposed amendment to section 15a which will be 
referred to later. 

It must be realized of course that, in its frequent use of this faulty 
standard for competitive rates, the ICC has only the railroads and 
one-third of the trucks to work with. Two-thirds of the intercity 
tonnage on the highways and nine-tenths of the traffic on the inland 
waterways are exempt from all rate regulation, according to reliable 
estimates, and thus beyond any possible obligation to “share” their 
traffic with the railroads or regulated trucks.** Moreover, when it 
comes to protecting a fair share of the traffic for the railroads, the 
ICC is directed by section 305 (c) of the present act to exempt the 
relatively few barges which are subject to its regulation.** 

To bury this indefensible standard for judging competitive rate 
reductions is the first “element” of the “modernized regulatory pro- 
gram” which, as I have mentioned before, the Cabinet Committee 
recommends as the “cornerstone” of its report. In H. R. 6141 and 
H. R. 6142 this would be accomplished by the provisions which I shall 
now consider in detail. 

(a) The proposed provision which would eliminate the faulty 
standard for competitive rates: 

As an amendment to the present section 15a, H. R. 6141 and H. R. 
6142 would provide as follows: 

Sec. 15a. (1) In determining whether a rate, fare, or charge, or classification. 
regulation, or practice to be applied in connection therewith, results in a charge 
which is less than a reasonable minimum charge, as used in this Act, the Com- 
mission shall not consider the effect of such charge on the traffic of any other 
mode of transportation ; or the relation of such charge to the charge of any other 
mode of transportation ; or whether such charge is lower than necessary to meet 
the competition of any other mode of transportation: Provided, however, That 
the provisions of this paragraph shall not be construed to prohibit any carrier 
subject to this Act from protesting or complaining in the event that a rate, fare, 
or charge is filed or made effective which it believes to be less than a reasonable 
minimum charge. 

It is important to observe that this provision would apply to all 
forms of transportation subject to the Interstate Commerce Act. Its 
obvious purpose is to allow the several forms, in their competition 
with other forms, to make their competitive rates on their operating 
conditions—not the operating conditions of the competing mode. 
For example, if the operating costs of motor carriers are less in cer- 
tain circumstances, reduced rates reflecting that advantage would be 
allowed by the ICC, and this would be true even if the motor car- 
riers also provided superior service. The same principle would apply 
to the rate-making of the other forms, including the railroads. No 
longer could the ICC feel under obligation to bring about competitive 
balance by fixing rates in such a way as to produce arbitrary “shares” 
of the traffic for competing forms. Instead, the “share” for the motor 
carriers would be that share which, because of lower costs or superior 
service or both, the motor carriers should carry in the interest of 
economical and efficient transportation. The “share” for the railroads 
would be that share which the shippers would give them because of 


3% See printed record cited, note 1 supra, at pp. 114—116. 
36 See printed record cited, note 1, supra, at p. 120. 
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their particular economic advantages in certain areas of transporta- 
tion, The same type of “share” would of course go to the water 
carriers. 

There would appear to be deep public interest in such an approach 
to the competitive ratemaking of the regulated forms of transporta- 
tion. How else is the public ever going to discover their relative 
economy and fitness for the various types of transportation jobs? 
How else can the public ever promote the use of each form “for 
purposes which it can serve best and most economically?” ** How 
else can the public avoid the encouragement of services which are 
more costly and less efficient ? 

The railroads regard the proposed elimination of the faulty stand- 
ard for the fixing of reasonable minimum rates as the basic recom- 
mendation of the Cabinet Committee. We are in favor of such 
elimination as set forth (in the form of three “shall-nots”) in section 
l5a (1) of H. R. 6141 and H. R. 6142. At the conclusion of this testi- 
mony, I shall refer to the slightly different method which we suggest 
for achieving the same result. 

(6) The proposed provision which would emphasize the elimina- 
tion of the faulty standard for competitive rates: 

In passing upon the lawfulness of those relatively few water car- 
rier rates over which it has jurisdiction, the ICC is instructed by sec- 
tion 305 (c) of the present Interstate Commerce Act as follows: 

* * * Differences in the classifications, rates, charges, rules, regulations, 
and practices, of a water carrier in respect to water transportation from those 
in effect by a rail carrier with respect to rail transportation shall not be deemed 


to constitute unjust discrimination, prejudice, or disadvantage, or an unfair or 
destructive competitive practice, within the meaning of any provision of this Act. 


Referring to this provision, the ICC has held: 


There seems to be a view prevalent among protestants that we have authority 
to find a local port to port rate of a water carrier unlawful because it may ad- 
versely affect rail lines and the all-rail rate structure, even though it may not be 
unlawful under any substantive provision of the act. Unsoundness in this view 
is apparent in its inconsistency with the proviso in section 305 (c) * * *.* 

In H. R. 6141 and H. R. 6142 the obvious purpose of ieee section 
15a (3) is to provide like exemption for other forms of transportation. 
This is simply another way of adding emphasis to the elimination of 
the faulty standard for competitive rates which is accomplished di- 
rectly by proposed Section 15a (1). i 

The railroads support the proposed section 15a (3). 

(c) The recommended emphasis upon the existence of a zone of 
reasonableness : 

By section 15 (1) of the present Interstate Commerce Act, the ICC 
in the event of a violation has the power to— 
determine and prescribe what will be the just and reasonable individual or joint 
rate, fare, or charge, or rate, fares, or charges, to be thereafter observed in such 
case, or the maximum or minimum, or maximum and minimum, to be charged, 


and what individual or joint classification, regulation, or practice is or will be 
just, fair, and reasonable, to be thereafter followed. 


By section 7 (a) of H. R. 6141 and H. R. 6142, the ICC’s power under 
section 15 (1) would be to— 


71.C. C. Ann. Rept. (1938), at pp. 23-24. 
%3 Coetton from Memphis and Helena to New Orleans, 273 I. C. C. 887 (1948), at p. 365. 
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determine and prescribe such just and reasonable minimum or maximum rate, 
fare, or charge, or such relationship, classification, regulation, or practice, as in 
its judgment may be necessary to remove such violation. 

The effect of this proposed change would be to withdraw the ICC’s 
present power to prescribe “the * * * reasonable * * * rate” as dis- 
tinguished from the “reasonable minimum or maximum rate.” 

To appreciate the significance of such a change, it is necessary to 
recall that that body, the ICC, with the support of the courts, has for 
years recognized the existence of a zone of reasonableness within 
which, in the absence of discrimination, the carriers are free to adjust 
their rates. In practical application, this has meant that when a car- 
rier proposed a rate which was protested as too high, the ICC could 
exercise its power to prescribe a reasonable maximum rate; and when a 
carrier proposed a rate which was protested as too low, the ICC could 
exercise its power to prescribe a reasonable minimum rate. But al- 
ways there has been this zone of reasonableness, and if the ICC has 
determined that the challenged rate was within the limits of this zone, 
it has been held to be reasonable. 

Recently, however, in its frequent use of the faulty standard for 
determining competitive rates discussed above, the ICC has come 
close to repudiating the existence of a zone of reasonableness. More- 
over, in its decisions concerning competitive rates (particularly those 
wherein proposed rates have been rejected but without pretaee to 
the establishment of higher rates) it has not always been clear whether 


the ICC was using its power to fix a reasonable minimum rate or its 
power to fix “the” reasonable rate itself. In either event, by recom- 
mending that the ICC power to prescribe “the” reasonable rate (as 


distinguished from either the reasonable maximum or reasonable 
minimum rate) be terminated, it is the obvious purpose of H. R. 6141 
and H. R. 6142 not merely (1) to confirm the existence of a zone of rea- 
sonableness within which carriers are free to make their rates but also 
(2) to assure against ICC use of the power to prescribe “the” reason- 
able rate in such a manner as to defeat the objective of proposed section 
15a (1) and section 15a (3). 

The railroads agree that neither in the exercise of its minimum rate 
power nor the exercise of its power to fix the reasonable rate should 
the ICC be free to condemn competitive rates proposed by one form 
of transportation simply because of their adverse effect. upon another 
form. But the railroads believe that if (following the method which 
is set forth in the conclusion of this testimony) this faulty standard is 
eliminated in the exercise of the ICC’s power to prescribe “reasonable 
rates,” the ICC could not employ it in the exercise of its power to 
fix “the * * * reasonable * * * rates.” 

Consequently, in order to carry out the basic proposal of the Cabinet 
Committee to eliminate the faulty standard for competitive rates before 
discussed, the railroads do not regard as necessary any change in 
the ICC’s present power to prescribe “the * * * reasonable * * * 
rate.” 

(d) The recommended change in the maximum rate rule: In addi- 
tion to the proposed three shall-nots, the legislation to implement the 
Cabinet Committee report would also redefine the standards for rea- 
sonable maximum rates. Section 15a (2) as proposed by H. R. 6141 
and H. R. 6142 would provide as follows: 


®° See note 5, supra. 
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(2) In determining whether rates, fares, or charges, or classifications, 
regulations, or practices to be applied in connection therewith, result in charges 
more than just and reasonable maximum charges, as used in this Act, the Com- 
mission shall not require such charges to be reduced below the full cost of 
performing the services to which they apply, exclusive of losses in either services. 
In making such a determination, the Commission shall take into consideration 
the extent and effect of competition with respect to the service to which the 
charges apply to the end that carriers will be prevented from imposing excessive 
or unreasonable charges on traffic which is noncompetitive. 

The railroads believe that the provision would be at once confusing 
and unnecessary. 

In setting “full cost of performing the services * * * exclusive of 
losses in other services” as the floor for reasonable maximum rates, the 
proposed legislation would adopt a standard which, in the case of 
particular traffic, would be helpful to the railroads in forestalling the 
prescription of rates below cost. Such rates the ICC has prescribed, 
and they have been upheld under special circumstances by the Supreme 
Court. However, the general use of such a standard would not 
presently consist with the general nature of the rate structure, which is 
not based wholly on cost of service,*! and for this reason the railroads 
recognize some validity in the objections heretofore voiced by shipping 
interests against its adoption. 

Apparently, one purpose of the Cabinet Committee in recommend- 
ing different standards for reasonable maximum rates is to protect the 
shipper of noncompetitive freight if, in accordance with its basic 
recommendation, the competitive rates of one form can be made with- 
out regard to their effect upon the competing form. This is suggested 
by the second sentence in the above-quoted proposed section 15a (2) 
which in turn reflects a discussion of the subject at page 11 of the 
Cabinet Committee report. 

It is the position of the railroads that if the shipper of noncompeti- 
tive freight needs any special protection in these circumstances, the 
precedents established by the ICC in its review of reasonable maxi- 
mum rates may be relied upon. 

But what is more important, the shipper of noncompetitive freight 
needs no special protection. After all, the only motive or purpose a 
railroad would have in publishing reduced competitive rates would 
be to better its net revenue position by retaining or attracting greater 
traftic volume than would otherwise be possible, and instead of hurting 
noncompetitive traffic, such competitive rates would benefit it by 
reducing the share of fixed expenses the noncompetitive traffic is 
called upon to bear. What the shippers of noncompetitive traffic must 
guard against is that competitive traffic will continue to be drained 
trom the rails thus increasing the burden to be borne by their traffic, 
the traffic which must remain on the rails. 

The railroads do not advocate section 15a (2) as included in H. R. 
6141 and H. R. 6142. At the present time, the railroads do not urge 
any change in the ratemaking rule found in the present section 15a (2). 

(e) The recommended changes in the national transportation policy : 

Under the present policy, the Interstate Commerce Act is to be so 


administered— 


“ Texas Citrus and Vegetable Growers and Shippers v. A. T. € 8. F. Ry. Co. et al., 
279 I. Ce. 671 (1950) ; 284 I. C. C. 206 (1952) ; Baltimore & O. R. R. Co. v. United States, 


345 U. S. 146 (1953). 
“ Sugar ies from South Florida to Clewiston, 281 I. C. C. 47 (1951), at 63. 


78456—56—pt. 1 35 
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as to recognize and preserve the inherent advantages of each (mode of transpor- 
tation subject to the provisions of this Act) * * * and to encourage the estab- 
lishment and maintenance of reasonable charges for transportation services, 
without * * * unfair or destructive competitive practices. 

The difficulty with this policy has not been its language, but its 
interpretation. Generally speaking, the policy has been accepted as 
the equivalent of a substantive provision of law, and the ICC has 
therein found the legal basis for rejecting compensatory rates proposed 
by one form of transportation because of their promised adverse effect 
upon the competing form. In other words, a proposed rate which 
promised to attract more than what the ICC conceived to be a proper 
share of the traffic has been held to be an “unfair or destructive com- 
petitive practice” and thus contrary to the national transportation 
policy, no matter how compensatory the rate promised to be and no 
matter what the inherent advantages of the mode proposing it. 

In speaking of the policy, the Cabinet Committee says: 

The declaration of policy should be revised to make it clear (1) that common 
carriers are to be permitted greater freedom, short of discriminatory practices, 
to utilize their economic capabilities in the competitive pricing of their service, 
and (2) that in all such matters the regulatory Commission is expected to act 
as an adjudicator, not a business manager. 

The primary change which is contained in the policy declaration 
proposed by the Cabinet Committee and set forth in H. R. 6141 is the 
elimination of the prohibition against “unfair or destructive competi- 
tive practices.” The apparent purpose is to make sure that the ICC 
will not, by resorting to the policy, reject a rate which reflects the 
“inherent advantages” of the mode proposing it simply because it 
promises to attract more than what it regards as a proper share of the 
available business. 

If in its interpretation of the present policy the ICC would define 
an “unfair or destructive competitive practice” as limited to rates 
which are noncompensatory, there wend be no occasion to change its 
language. 

The railroads believe that such a revised interpretation of the 
present policy would follow as a matter of course if the three shall-nots 
as previously identified were enacted into law. For as we have seen, 
they would constitute a positive command to the ICC to exclude a 
faulty standard in its review of competitive rates, and such a mandate, 
in the form of a provision of substantive law, would necessarily modify 
the ICC’s definition of an “unfair or destructive competitive practice. 
Otherwise stated, if the ICC, in passing upon rates designed to meet 
the competition of another form could not take into account their 
effect upon such other form but was confined to a consideration of 
whether the proposed rates were reasonable per se and nondiscrimina- 
tory, it is not likely that the present policy prohibition against “unfair 
or destructive competitive practices” would constitute an obstacle or 
otherwise jeopardize this basic recommendation of the Cabinet Com- 
mittee. 

It is the position of the railroads that a change in the national 
transportation policy is not necessary to achieve the basic proposal 
of the Cabinet Committee. 
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PART 2. OTHER RATEMAKING RECOMMENDATIONS 


I pass now to the remaining three recommendations of the Cabinet 
Committee which are included under the heading “Increased Reliance 
on Competitive Forces in Ratemaking.” As set forth at pages 11-14 
of the report, they are the proposed revisions of “elements of current 
statutory provisions” relating to suspension powers; the long-and- 
short-haul clause, section 4; and volume freight rates.” 

1. Suspension powers: 

Under this title, the recommendation of the Cabinet Committee is: 

Continue on a more restrictive basis Commission’s authority to suspend pro- 
posed changes in rates: Shorten suspension period to 3 months; and, continue 
provision that places the burden of proof upon carrier proposing a changed rate, 
unless the protestant is also a carrier. 

The railroads agree that the suspension power should be exercised 
on a more restrictive basis and “be considered as a special and unusual 
remedy.” # 

So far as the suspension of reduced rates is concerned, the elimina- 
tion of the faulty standard for competitive rates as covered in pro- 
posed section 15a (1) would constitute an important step in this direc- 
tion, for the grounds upon which suspension could then be obtained 
would be narrowed. 

The railroads also agree that the suspension period should be short- 
ened. If, in view of the large number of cases to be handled, a suspen- 
sion period of 5 months is thought to be more realistic than the period 
of 3 months proposed by the Cabinet Committee, the railroads would 
not disagree. 

Contrary to the recommendation of the Cabinet Committee, how- 
ever, the railroads are of the opinion that the burden of proof should 
remain with the sponsoring carrier even if the protestant is a carrier. 
The reason is that, with the elimination of the faulty standard for com- 
petitive rates discussed before, the compensatory character of such 
rates would become the turning point of most suspension proceedings, 
and on this point the proponents of the rates are best equipped to 
furnish the necessary sine 

2. Long-and-short-haul clause. Section 4: 

Under this title, the recommendation of the Cabinet Committee is: 

Remove requirement that rail or water common carriers obtain prior approval 
for charging greater than aggregate of intermediate rates, and for charging 
less for longer than for shorter distances over the same line or routes in the 


same direction, the shorter being included within the longer, if necessary to 
meet actual competition and the charge is not less than a minimum reasonable 


rate. 

The railroads have long advocated the outright repeal of section 4 
because (@) it operates as a serious handicap to competition among 
themselves, as well as with other forms of transportation, and (0) it 
provides no protection to the —os ublic from discriminatory 
rate practices which could not be obtained under other sections of the 
the Interstate Commerce Act, notably section 3. 

Consequently, any recommendation to make the provisions of sec- 
tion 4 less restrictive meets with railroad approval. 


42 See report cited, note 2, supra, at pp. 12-13 
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The Cabinet Committee recommends that prior approval of the ICC 
to publish rates which depart from the provisions of section '4 no 
longer be required if the rate is— 
necessary to meet actual competition and not less than a minimum reasonable 
rate. (See p. 13 of the Cabinet Committee report. ) 

It is realized, of course, that the recommendation of the Cabinet 
Committee, if adopted, would make it easier for the railroads to com- 
pete with other forms of transportation, particularly the motor and 
water carriers, and for that reason our competitors will doubtless 
oppose it. 

It may also be opposed by shipping interests located in those inland 
sections of the country which traditionally have supported section 4. 
While in no wise conceding any validity to such opposition, the rail- 
roads would suggest in the interest of avoiding controversy and tak- 
ing one step at a time, that the committee might prefer, at this hear- 
ing, to consider the provisions of H. R. 6208, a bill which, introduced 
by Chairman Priest at the request of the ICC and with its special 
endorsement, would “amend paragraph (1) of section 4 of the Inter- 
state Commerce Act, as amended.’ 

This bill, which I shall hereinafter refer to as the ICC bill, would 
not change the restrictions which section 4 now imposes on the rail- 
roads when they undertake to meet the competition of another form 
of transportation nor would it modify the protection which that sec- 
tion presently gives to shipping interests at the so-called intermediate 
points. On the contr ary, the ICC bill would terminate only that part 
of section 4 which makes it necessary for the ICC to authorize “fourth 
section departures” over circuitous rail lines, departures which exist 
only because circuitous rail lines desire to meet the competition of 
direct rail lines. It would accomplish this purpose by removing 
from section 4 (1) the language which directs the ICC, in authorizing 
departures : 

Not (to) permit the establishment of any charge to or from the more distant 
point that is not reasonably compensatory for the service performed— 
and by inserting in this same section the following proviso: 


And provided further, That any such carrier or carriers operating over a cir- 
cuitous line or route may, subject only to the standards of lawfulness set forth 
in other provisions of this part or part III and without further authorization, 
meet the charges of such carrier or carriers operating over a more direct line 
or route, to or from the competitive points ; 


The background for the ICC bill is this: 

On October 22, 1953, the railroads of the country, supported by the 
National Industrial Traffic League, the leading shipper organization 
of the country,* filed an application, FSA No, 28580, with the ICC 
which sought blanket relief from the provisions of section 4 when a 
circuitous rail line should undertake to meet the competition of a direct 

rail line.* The argument was that section 4 was really intended to 
control the ratemaking of direct rail routes in competition with other 
forms of transportation, and that its application to competition be- 
tween direct and circuitous rail lines not only went beyond its real 


48 See brief of National Industrial Traffic League dated July eal aa, in F. 8S. A. No. 
28580, Rates and Charges Over Circuitous Routes in the United Stat 
“4 Rates and Charges Over Circuitous Routes in the United Blots (294 I. C. C. 714 


(1955) ). 
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objective but caused the expenditure of hundreds of thousands of dol- 
lars for endless red tape and complicated tariff provisions which only 
confused the shipping public.® A further argument was that, in try- 
ing to eliminate undue circuity in the movement of railroad traffic 
through the imposition of arbitrary standards for determining “rea- 
sonably compensatory” routes, the [CC was acting unrealistically be- 
cause, in accordance with all of the tests which had been made, rail- 
road traffic was largely confined to service routes, with an average 
circuity of no more than 14 percent, and protection against the use of 
unduly circuitous routes was not necessary. “° 

But the ICC, acting through its Division 2, denied the application 
in a decision dated April 26, 1955.47 While expressing sympathy with 
the end result sought by the application, the ICC pointed out: 


We conclude that we are prohibited by the statute from issuing any general 
order giving all carriers a carte blanche to move traffic over all the circuitous 
routes in the country without limitation of any kind. If we were to act other- 
wise we would, in effect, be in the position of repealing provisions of the statute 
by administrative fiat and would be subject to the charge that we were abdi- 
cating our administrative responsibilities. 


While denying the application, the ICC, on the same day, announced 
its unqualified support of an amendment to section 4 which would 
achieve the same purpose. This is H. R. 6208, of the ICC bill, and in 
requesting Chairman Priest to introduce it, the then Chairman of the 
ICC, Mr. Mitchell, said in part in a letter of transmittal dated May 3, 
1955: 


After an intensive review of the operation of the fourth section of the act, 
with particular reference to its impact on the work of the Commission and the 
ratemaking function of the rail carriers, the Commission has come to the defi- 
nite conclusion that this section should be amended so as to eliminate therefrom 
all unnecessary refinements of the long- and short-haul principle, but at the same 
time retain the central objective of the fourth section, i. e., departures from the 
long- and short-haul principle over direct routes. 


Furthermore, the ICC submitted with H. R. 6208 a statement of 
justification reading in part as follows: 
* * ok * * * * 


The proposed amendment is specifically designed to make the fourth section 
self-operating with respect to the right of a circuitous route to meet the rate 
or rates legally established between competitive points over the more direct 
routes. No further authorization from the Commission would be required 
other than the standards laid down by other sections of the act. As an incident 
of this suggested change we are proposing to remove from section 4 the so-called 
reasonably compensatory provision. This, in our opinion, would eliminate from 
section 4 all of the unnecessary refinements of the long- and short-haul principle, 
would terminate our responsibility with respect to fourth section departures 
over circuitous routes, and would limit our jurisdiction to authorizations of 
relief over direct routes, upon application and after investigation, where special 
justification for such relief is shown. 

Experience has demonstrated that the public interest is not being served by 
the imposition of the restrictions in question. The history of their administra- 
tion has proved them to be excessively burdensome to all concerned. Together 
they have resulted in disproportionate expenditures of time, labor, and funds 
by both the carriers and the Commission in comparison with the relatively small 
benefits derived. Moreover, almost all of the dissatisfaction with section 4, 
which is expressed periodically by carriers and shippers alike, appears to stem 
from the same burdensome provisions. 


#“1Id., at p. 715. 
# Ibid. 
“ Note 44, supra. 
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Section 4 has been highly controversial since its inception both as to its 
substantive provisions and as to the manner and extent of its administration. 
In implementing this section the Commission initially adopted a vigorous policy, 
but due to the early attitude of the courts, especially the narrow interpretation 
given the words “under substantially similar circumstances and conditions” 
(which were contained in the original act) in J. C. 0. v. Alabama Midland Ry. Co. 
(168 U. S. 144 (1897) ) the Commission was compelled to abandon at least tem- 
porarily, its forceful approach. 

The enactment of the Mann-Elkins Act, June 8, 1910, however, gave new life 
to the section by eliminating the phrase “under substantially similar circum- 
stances and conditions,” and, as set forth in that act, section 4 appeared to 
contain all the essentials necessary for effective and efficient administration. 
The Transportation Act of 1920, however, added two refinements, viz, the “rea- 
sonably compensatory” provision and the so-called “equidistant” provision which 
proved to be troublesome. The latter provision was repealed by the Transpor- 
tation Act of 1940, at which time the “reasonably compensatory” provision did 
not appear to be quite so obectionable by comparison. In retrospect, however, 
it is now equally clear that the carriers should not be required to secure our 
permission for the publication of rates over circuitous routes equivalent to the 
going rates over direct routes when in their managerial discretion such rates 
are necessary because of competitive factors. 

The Commission is now firmly of the view that the “reasonably compensatory” 
provision no longer serves any useful purpose, and that it may well be eliminated 
from section 4 without jeopardizing the public interest. And, in this connection, 
we wish to point out that under other sections of the act the Commission is 
constantly seeking assurance that all rates subject to its jurisdiction, including 
those published under section 4, are not unjust or unreasonable, unjustly dis- 
criminatory, nor unduly prejudicial or preferential. For this reason we do not 
believe that the proposed amendment would detract substantially from our juris- 
diction, but would, on the other hand, allow us greater discretion in the admin- 
istration of this section, which should inure to the benefit of the carriers and the 
public as well. 

It is our view that the central principle of the fourth section, i. e., control of 
departure from the long- and short-haul principle over the direct routes, is 
sound and should be retained, and that enactment of the proposed amendment 
would serve to streamline section 4. It would likewise enhance our administra- 
tive effectiveness and relieve the carriers of an unnecessary burden (84th Cong., 
1st sess., Congressional Record, at p. A3257, May 12, 1955). 


From the point of view of the public interest in the enactment of 
H. R. 6208, its sponsorship by the ICC speaks for itself. 

In addition to the National Industrial Traffic League, a ‘national 
organization of shippers which has a membership of some 1,700 
industrial and commercial establishments, the executive committee of 
the National Association of Railroad and Utilities Commissioners, 
the national organization of State regulatory commissions, has al- 
ready publicly declared its support of H. R. 6208.“ 

The railroads would welcome the enactment of H. R. 6208 as quickly 
as this noncontroversial, I hope noncontroversial, measure could com- 
plete the legislative process. 

C. Volume freight rates: 

Under this title, the recommendation of the Cabinet Committee is: 

Make lawful such volume rates as are based on cost differences which rates 
are established to meet competition. 

The proposed section 15a (4) of H. R. 6141 and H. R. 6142 is de- 
signed to implement this recommendation. The railroads favor the 
principle of volume rates but believe that, under the conditions stated 
in the Cabinet Committee report, the ICC already possesses the neces- 
sary authority to approve them. 


48 See Traffic World. issue of July 30, 1955, at p. 23, article entitled ‘State Commis- 
sioners Favor Section 4 Change.” 





TRANSPORTATION POLICY 545 


Conclusion : 

From the point of view of the public’s interest in an economical and 
efficient overall transportation system for this country, with each form 
of transportation doing the jobs for which it is best suited and 
equipped, the basic recommendation of the Cabinet Committee may 
be stated in simple terms. It is that when the ICC reviews proposed 
competitive rates of one form of transportation the ICC shall not 
consider : 

1. The effect of such rates on the traffic of any other mode of trans- 
portation ; 

2. The relation of such rates to the rates of any other mode of trans- 
portation ; or 

3. Whether such rates are lower than necessary to meet the com- 
petition. 

That the enactment of these three “shall nots” would advance the 
interest of the public in a sound national transportation system can 
hardly be denied. No longer could the higher cost of form of trans- 
portation or the form with the less desirable service be protected with 
arbitrary parts of available traffic. 

In competing for the public’s favor, whether with lower rates reflect- 
ing lower costs or higher rates reflecting better service, the railroads 
and the regulated trucks would of course still be subject to ICC con- 
trol over reasonable maximum rates; over reasonable minimum rates, 
with the elimination of the faulty standard embraced in the three 
“shall nots” listed before; and over discriminatory rate practices. 
But competitive railroad rates would be judged in the light of rail- 
road operating conditions; competitive motor-carrier rates would be 
judged in the light of motor-carrier operating conditions; and both 
would be put in the same position as the regulated water carriers al- 
ready occupy by virtue of the special provisions of section 305 (c). 

The reason why the railroads generally favor the basic recommen- 
dation of the Cabinet Committee is that it appears to be a step in the 
direction of (1) clearing the way for an exercise of self-help, always 
subject, it should be emphasized, to the normal restraints against un- 
reasonableness, both on the high and low sides, and discriminatory 
rate practices; and also of (2) producing a slightly better balance in 
the conditions which underlie their competition with the other forms. 

The railroads have no vested interest in any traffic. Nor has any 
other form of transportation. Traffic should flow, and given an op- 
portunity will flow, to whatever form of transportation is in position, 
price and service considered, to offer the most attractive proposition. 
Certainly the several forms of transportation are entitled to assert 
their respective competitive capabilities in seeking traffic. If, under 
these conditions, the competitors of the railroads should continue to 
take over increasing proportions of available traffic as they have done 
in every year since World War II,* they would do so with economic 
justification. On the other hand, if the downward trend in railroad 
ton-miles should be arrested or reversed, this likewise would be with 
full economic justification. 


#° Monthly comment by ICC Bureau of Transport Economics and Statistics, October 1955, 
2 p. 5. Statement No. 568, File No. 10—D—7, February 1956, shows the picture in graph 
orm, 
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It is appreciated that the ICC, speaking through its then Acting 
Chairman, Johnson, has sommanaed unfavorably upon the prmeipal 
objective of H. R. 6141 and H. R. 6142. In its submission to Chair- 
man Priest of the Committee on Interstate and Foreign Commerce, 
the ICC suggests that one of the principal purposes of the original 
Interstate Commerce Act of 1887 was to curb “indiscriminate and cut- 
throat competition of the carriers,” and, quoting the ICC, “we caution 
against too great a removal of restraints. Resort to the laws of the 
jungle with competition in full play will not produce the desired 
transportation system.” ™ 

And after pointing out that “in the main the indicated objectives of 
the Advisory Committee may be effectuated within the framework of 
the present statutes,” the ICC goes on to say: 

The dominant effect of the proposed legislation would be to permit all rates 
to gravitate to the bare compensatory level. * * * What the report proposes and 
the bill would require is that the duty to establish reasonable rates be main- 
tained, but that the Commission be left without power to restrain excesses. We 
seriously question the prudence of this proposal.” 

I respectfully submit that this ICC criticism is unsound. 

The basic proposal of the Cabinet Committee has nothing to do 
with the act of 1887 or any power thereby given to the ICC. On the 
contrary, this proposal would eliminate a faulty standard which the 
ICC has been frequently using in the exercise of its minimum rate 
power, a power which the ICC did not even possess until 1920 and a 
power which, after it was granted, the ICC repeatedly said should be 
exercised only “sparingly.” °° 

Yor in the final analysis, as I have said before, what the Cabinet 
Committee recommends is that railroad rates be allowed to reflect 
railroad conditions and truck rates be allowed to reflect truck condi- 
tions, just as the public already is allowed water rates which reflect 
water carrier conditions. To suggest that such a change in ICC 
control of reasonable minimum rates would bring “resort to the laws 
of the jungle with competition in full play” or leave that body “with- 
out power to restrain excesses” only betrays a failure to comprehend 
the recommendation itself. For under this recommendation : 

1. The ICC would continue to have the same control over reasonable 
maximum rates as in the past. 

2. The ICC would continue to have control over reasonable mini- 
mum rates, the only change being the elimination of the faulty stand- 
ard for judging them as embodied in the three “shall nots” set forth 
in proposed section 15a (1). 

3. Under this proposal, the ICC would continue to have complete 
control over discriminatory rate practices. Repeatedly in the report 
of the Cabinet Committee and in the testimony of the committee 
members at the September hearings of this subcommittee was it em- 
phasized that the recommended increased reliance upon competitive 
forces in ratemaking did not contemplate any relaxation of ICC power 
to protect the public from discrimination. 


5 See ICC Comments on H. R. 6141 as forwarded to Chairman Priest with letter dated 
December 22, 1955, from then Acting Chairman J. M. Johnson. 
+ at p. 6. 
%1d., at pp. 7—-8._- 
53 Sugar cases of 1922, 81 I. C..C. 448 (1923) at p. 472; Petroleum and Petroleum 
Products, 241 I. C. C. 21 (1939) at p. 41; New Automobiles in Interstate Commerce, 259 
I. C. C. 475 (1945) at p. 535. 
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Moreover, to suggest as the ICC does that the “dominant effect of 
the proposed legidiakion would be to permit all rates to gravitate to the 
bare compensatory level” is believed to be misleading. In the first 
place, under the provisions of H. R. 6141 the ICC would continue 
to have power to reject noncompensatory rates, and in this connection 
it is perhaps significant that the out-of-pocket cost scales developed 
by the ICC’s staff, by including some return on investment,™ are clearly 
above “the bare” compensatory level which it criticizes. Secondly, 
as often recognized by the ICC,*° rates based on considerations other 
than cost of service are having an increasingly difficult time to survive 
in the competitive era which has taken over the business of transporta- 
tion. The “gravitation” to which the ICC refers is in motion in any 
event, and its pace may well accelerate as unregulated and private 
transportation continue to grow. 

In its comments on the basic proposal of the Cabinet Committee the 
ICC gives the impression that the alternatives before the Congress are: 
(1) A well regulated and evenly balanced control of transportation 
wherein competition is “given adequate play” but not too much play; 
and (2) “resort to the laws of the jungle with competition in full 
play” with the ICC powerless to “restrain excesses.” The truth is no 
such alternatives exist. 

Today, the “laws of the jungle with competition in full play” exist 
with reference to two-thirds of the transportation on the highways 
and nine-tenths of the transportation on the inland waterways,” and 
with those immensely important segments of transportation, the ICC 
has no rate control of any kind, let alone the power to set aside com- 
petitive rates because they are noncompensatory. Thus the Cabinet 


Committee proposal would, at best, affect only the railroads and the 
one-third of the highway transportation which is subject to the Inter- 
state Commerce Act. 


% Speaking of the “reasonably compensatory” provision in sec. 4, the ICC’s division 2 
recently said in Rates and Charges Over Circuitous Routes in the U. 8., 294 1. C. C. 714 
(1955), at p. 718: 

“* * * Initially, we were satisfied if the departure rates met out-of-pocket costs, but 
since 1920, when the reasonably compensatory clause was added, we have required the rates 
to meet out-of-pocket costs and to add something to the indirect or overhead costs. Senator 
Cummins, chairman of the Senate Committee on Interstate and Foreign Commerce at that 
time, the man who was probably more conversant than anyone else with the intent of 
Congress with respect to the meaning of reasonably compensatory, when queried, indicated 
that he believed reasonably compensatory rates should at least cover the full share of 
operating expenses incurred on the long-haul traffic arf yield something toward the fixed 
charges. As a result, where previously the administration of the fourth section had been 
very flexible, the prohibition against approving other than reasonably compensatory rates 
tended to make it more rigid, although not completely so, for we rejected the interpretation 
that to. be reasonably compensatory a rate must bear its full share of indirect ex- 
penses -. 9 

55 See ICC comments referred to in note 50 supra. At pp. 4—5 thereof, it is said: 

“When transportation was dominated by railroads the practice of charging many times 
as much ‘for a ton of diamonds as for a ton of coal,’ to use a classic example, even though 
there was little difference in the cost of performing the service, had universal approval. 
Under today’s conditions strict adherence to such a practice in carrier competition situa- 
tions would be wholly unrealistic. High grade traffic, if charged substantially more than 
the cost of the service is readily diverted to other and unregulated forms of transportation. 
As a result, the regulated carriers who continued to adhere to the former practice of rate- 
making would be left with little more than the traffic which others found undesirable 
to handle, In the face of these economic realities, the task of ratemaking has changed. 
Greater emphasis must now be — upon cost and competitive considerations. This 
does not mean that competition should be permitted to run riot or that all existing princi- 
ples of ratemaking should be made to give way to an inflexible statute requiring a fixed and 
rigid course of action. It means rather that there should be an orderly transition from 
a justifiable past practice to one that recognizes and gives effect to the exigencies of the 
present. We are satisfied that a careful analysis of recent action of this Commission 
will show abundant evidence of the recognition of the changes in the competitive trans- 
portation picture and of the fact that with few exceptions these changes may be given 
adequate consideration under present laws. 

% Note 85, supra. 
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I have previously pointed to the express exemption of the small part 
of water transportation which is regulated by the ICC from any re- 
quirement to share competitive traffic with the railroads. 

Consequently, instead of the alternatives suggested by the ICC’s com- 
ments, the true alternatives before the Congress are: (1) A continua- 
tion of the present practice under which the railroads and the regu- 
lated trucks, although surrounded by completely unregulated agen- 
cies of transportation which “resort to the laws of the jungle with com- 
petition in full play,” are often stopped from publishing reasonably 
compensatory rates because they promise adversely to affect the com- 
peting form; and (2) a modified practice under which the railroads 
and the regulated trucks, still surrounded by the same unregulated 
and completely uncontrolled competition, would at least be able to 
publish compensatory and nondiscriminatory rates without regard 
to their effect upon the competing form. I emphasize that even under 
the modified practice contemplated by the basic recommendation of the 
Cabinet Committee, the ICC could still make sure that the competitive 
rates of the railroads and regulated trucks were reasonably compensa- 
tory and nondiscriminatory, a review which the ICC would be power- 
less to exercise in the case of the rates of two-thirds of the highway 
and nine-tenths of the waterway transportation. 

To summarize: In their competition with the other forms, the rail- 
roads want the right to make their rates based on their operating con- 
ditions, subject, of course, to the ICC’s continuing control over maxi- 
mum reasonableness, minimum reasonableness, and unjust discrimina- 
tion. The basic recommendation of the Cabinet Committee would give 
this right not only to the railroads but to each and every form of 


transportation. To implement it, we suggest that the following ve 


addition be made as paragraph (3) to the present section 15a, and it 
would, of course, be added to the ratemaking rules in the other parts 
of the act. 

(3) In the exercise of its power to prescribe just and reasonable 
rates, the Commission shall not consider the effect of such rates on 
the traffic of any other mode of transportation; or the relation of 
such rates to the rates of any other mode of transportation ; or whether 
such rates are lower than necessary to meet the competition of any 
other mode of transportation. 

Other provisions in H.°R. 6141 which are designed to produce 
“inatenaiil reliance on competitive forces in ratemaking” are not re- 
garded as essential to the achievement of this basic recommendation 
of the Cabinet Committee. 

In addition, the railroads are most anxious, as stated before, to 
have the relief from the provisions of section 4 contemplated by H. R. 
6208. While this would not affect their competition with other forms 
of transportation, it would save much money and redtape in the con- 
duct of the railroad business and facilitate the publication of tariffs 
which the shipping public can readily understand. 

That is my paper, Mr. Chairman. 

Mr. Harris. I want to compliment you on a very fine and well- 
prepared statement. I believe you have approached this in a way to 
make it as simple as possible under the circumstances, and yet to make 
very definite what the industry that you represent would like to have 
done. These are concrete and specific proposals. They will be very 
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helpful in narrowing the issues which have been pointed up in this 
entire subject. 

Mr. Dollinger, do you have questions ? 

Mr. Dotiincer. No questions. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotiiver. Mr. Langdon, I join with the chairman in gratitude 
and gratification that you have simplified the issues here very mate- 
rially by your statement, representing as you do the American Asso- 
ciation of Railroads as well as having the specific responsibility of 
the Association of Southeastern Railroads. 

Mr. Lanapon. Yes, sir. 

Mr. Dotttver. Is there any difference in the rates between the 
southeastern group, the western group, and the northeastern group 
of railroads? We have heard that bandied about the Congress a 
good deal and then we have had a little information that any variation 
in those rates, basic rates, in those three areas, have been leveled off by 
action of the Commission. What is the fact in that respect? 

Mr. Lanepon. Sir, the class rates, the basic class rates, are on the 
same level throughout the country with the exception of the so-called 
Mountain Pacific territory where the rates are still on a somewhat 
higher level but under review in a special proceeding that is now pend- 
ing before the Interstate Commerce Commission. So far as the South 


and the Midwest and the North are concerned, their class rate levels 
are uniform and prescribed as such by the Commission in a case known 
as docket 28300. 

Mr. Dotttiver. Is that on a level of ton-mile cost? Is that what you 
are referring to? 


Mr. Lanepon. No, sir. The rates are all related to a basic first- 
class scale, so much per hundred pounds. Once you set the first-class 
rate, then there is a uniformity throughout the country of the class 
rate relationships following the first class. You drop down to second 
class, third, fourth, fifth, and so on. 

There is also uniform classification throughout that part of the 
country. Of course, sir, there are exceptions. There are exceptions 
to the classification and there are, of course, commodity rate levels, 
and some of them are related to this basic class rate structure and 
others are not. 

Generally speaking, there may be some differences. Take lumber in 
the South. It may move at a lower rate level than lumber in the 
North. But, generally speaking, I think the rates throughout the 
country are closer to being upon the same level than they ever have 
been before, including the rates other than the class rates which are 
prescribed on the same level. 

Mr. Doutiver. The very lifeblood of the transportation industry 
is the rates charged. It is perhaps the major factor in maintainin 
a sound system of transportation; the right kind of rates that wi 
move the traffic. 

If I get the general gist of your statement, it is that the railroads 
feel that they eM been put at an unfair competitive disadvantage, 
specifically with the trucks, because the commission has consistently 
taken into consideration in fixing rates the effect that those rates 
would have upon a competitor. Is that correct? 
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Mr. Lanepon. Yes, sir. You used the word “consistently”, and 
in fairness to the commission I should indicate that there have-been 
some exceptions to that rule. In other words, there have been cer- 

tain decisions wherein the commission has rejected that approach to 

the making of competitive rates, and pointed out in a few decisions, 
particularly those which followed the Transportation Act. of 1940, 
that the effect of competitive rates of one mode upon another mode 
was immaterial and of no legal consequence. 

But since 1950 that sound approach to the review of competitive 
rates has been largely forgotten, and we have, as you indicated, sir, 
the type of approach in the review of competitive rates such as I have 
outlined here. 

Mr. Dotiiver. Would you go a step further with that and say that 
as between rail competitors the effect of the rate as to a competing 

rail carrier should not be taken into consideration? For example, 
[ am thinking of very strong competition, let us say, between Chicago 
and the Pacific Northwest. There are a number of great railroads 
out there, and some of them have better and more economical routes 
than others and probably can. move their traffic at considerably less 
expense than others. 

Does it follow from your argument as to competing forms of car- 
riers that you would apply that same principle to competing carriers 
within the railroad industry / 

Mr. Lanapon. I think, sir, that the answer to that question—and 
it is a good question—is that so far as competition between the rail- 
roads is concerned, we ought to continue to have the ICC control over 
minimum rates such as was given to it back in 1920. That is when 
one railroad, for instance, wants to break a rate structure, or need- 
lessly throws revenues away, there ought to be in the ICC power to 
restrain that. That power was given to the ICC back in 1920, and 
insofar as railroad rates are concerned I suppose it has not-been used on 
more than perhaps 20 or 30 occasions since 1920. 

But that same rule in our judgment is not applicable when you are 
dealing with competing modes of transportation, because the com- 
peting - modes have such vastly different service characteristics, vastly 
different cost characteristics. 

Mr. Dotiiver. Before you get into that phase of it, let me interject 
this: Is it not true that the reason your association favors what you 
just said, namely the power of the Commission to restrain unduly low 

rates within the railroad industr y itself, is that not for the self-pro- 
tection of the industry to avoid what we used to call rate wars, where 
one railroad conceivably might put another competing railroad out of 
business or throw it into Cater} Is that not the reasoning 
behind that attitude you have ? 

Mr. Lanepon. I think it is, sir, with this understanding: Railroad 
rates, by necessity, to avoid discrimination to the public, the shipping 
public, have to be made on the basis of average conditions. If you 
in a special circumstance should find a railroad that wanted to cut 
loose, you might say, and act, ratewise, without regard to other ship- 
ping interests located on other railroads, I think that the Commission 
should continue to have the same, as I said before, the same type of 
minimum rate power that it was given in 1920. When you do that— 
let us look at it from a selfishly railroad point of view—when you re- 
strain the railroad, the railroad industry, let us say, that is competing 
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with the truck industry, you are restraining us in the exercise of the 
one competitive advantage that we have with these other modes. The 
trucks, on the other hand, when you restrain them, or when they are 
restrained, they are not being restrained with what is their ace card 
in competing with us. Their ace card is their better service. 

So you have the railroads on the one hand competing, and if they 
have a competitive advantage it is in a lower cost, and you have the 
trucks over here competing with higher costs but with better service. 

If we—the railroads—move in this competitive struggle, we move 
in a direction that is subject to restraint by the Interstate Commerce 
Commission. But if the trucks move with the fine service of theirs, 
no one, including the ICC, can make them haul their stuff in 48 hours 
when they are taking the business away from us by 36-hour service, 
if you know what I mean. 

Another thing, sir, when we are competing with the barges, we again 
are exercising our advantage, if it exists at all, as a low-cost operator 
in those special circumstances where the traflic has to move not only 
on the river but also it has to go inland, because we do not regard 
ourselves as potential competitors with the barge lines on the traffic 
that they handle port to port. They—the barges—handle that traffic 
at such low rates and they have a monopoly on it; we cannot touch 
that type of traffic. 

Mr. Do.ttver. For instance, oil? 

Mr. Lanepon. Oil. Around Pittsburgh is an example. There are 
35 million to 40 million tons of coal that are moving on the river. We 
see it go by, but to try to get that traffic back on the railroad would be 
hopeless. That, of course, is a very important part of the barges’ 
whole business. All the iron and steel traffic that moves down from 
Pittsburgh, including pipe, to the gulf, most of that traffic, and crude 
sulfur, is beyond our reach. 

ar is it in this competitive situation between the barges and the 
rails? 

When they reduce a rate, or when they make a rate, in an attempt to 
get traffic that moves on the land as well as on the water, we cannot 
say that that rate is going to have an adverse effect on the all-rail 
route. 

Why? 

Because the Supreme Court, construing this section 305c, said the 
water carriers could make any rates they want insofar as it affects 
the railroad traffic. That is not a ground to set aside any water 
rates. 

Mr. Dotitver. In other words, they have a special protection under 
the statute at the present time ? 

Mr. Lanepon. Absolutely. 

Mr. Dotxincer. To project our thinking into the future, I am think- 
ing of the road bill that was passed in the House of Representatives 
recently. Within 10 years it is projected that there will be a network 
of 4-lane highways ohaas across the United States. If this proposal 
that you are advocating here goes into effect, it will put you in a posi- 
tion of not being able to protest the truck rate, which may be lower 
than youcan offer. Will that not be true? 

Mr. Lanepon. That istrue. We are perfectly willing. 

Mr. Dottiver. You are willing to take that chance? 
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Mr. Lanenon. Yes, sir. It may very well mean that in those areas 
where the trucks have the economic advantage, of course, they will 
go ahead and we will not be able to protest, except on the grounds 
that their rates, in certain circumstances, may be noncompensatory, 
we think. That will furnish us a ground to protest. But that will 
be the only ground. 

We are perfectly willing to have them operate in those fields where 
they are economically the best if they will only let us operate in those 
areas where we are economically better equipped. 

Mr. Dotutver. In other words, you recognize the hazard that may 
come in the future and you are willing to accept the hazard at the 
present time ? 

Mr. Lanepon. Absolutely, sir. 

Mr. Dotuiver. I have one other brief line of questioning and that 
is with respect to the proposal that you make for changing the long 
and short haul phraseology. As I understand it, you do not propose 
the elimination of the principle that is laid out in the statute, but 
merely a change to enable the administration of it to be less compli- 
cated. Is that a fair statement of what you have in mind ? 

Mr. Lanepon. Sir, at this time we hope that the Congress will 
look favorably on H. R. 6208. That is the ICC bill which would allow 
a circuitous rail line to meet the competition of a direct rail line, and 
without any special authority under section 4 from the ICC. 

Mr. Doturver. And without regard to the 133 percent distance limi- 
tation ? 

Mr. Lanepon. Yes, sir, or any other distance limitation. It would 
encourage intra railroad competition. Everybody thinks it is a fine 
idea. So far as I know, with the possible exception of the water car- 
riers, there has been no opposition to it. 

Mr. Dotuiver. Would that in any way affect this situation? We 
had last week a witness from Spokane, Wash. Would that in 
any way affect a situation so far as an inland point was concerned 
with respect to rates beyond ? 

Mr. Lanepon. No, sir. It would not in any way affect the adminis- 
tration to the fourth section as that is generally known. The inland 
empire would not be affected one way or another on this. The only 
change would be, for instance, if Great Northern should get relief 
from the Commission to publish a fourth section relief rate from 
Chicago to Seattle, and fight it out and actually get the authority, 
then the other lines could come in. But the issue would be decided 
in the application of the direct lines as to whether or not relief was 
justified. 

Mr. Dotttver. Thank you very much. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. I think Mr. Langdon has made a very definitive state- 
ment of the railroad’s position in this. I appreciate it very much. I 
do not know of any particular questions I have in mind except that 
which was raised by Mr. Dolliver at the end of his questioning. 

In view of your recommendations, Mr. Langdon, suppose they were 
all followed out insofar as your competitive rate between a railroad 
operated on a circuitous route and a railroad operated on a direct route. 
The railroad operating on a circuitous route would be relieved of any 
requirement insofar as a compensatory rate is concerned, would it not? 
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Mr. Lanapon. No. sir. The Commission would still have jurisdiction 
to determine whether that rate over the circuitous line, as well as any 
other rate, was reasonably compensatory. As a matter of fact, there 
has been some point made that maybe, in order to achieve the principal 
objective of the Commission in H. R. 6208, it is not necessary to elim- 
inate this special requirement that a relief rate be reasonably compen- 
satory; that that elimination is something that is not necessary in 
order to achieve the prime objective of this circuity bill. Whether 
that is so or not—I happen to personally think the elimination is not 
necessary—the rate would still have to be reasonably compensatory, 
even though not specifically so provided in section 4. 

The rate would still have to be reasonably compensatory, whether 
over a circuitous route or over a direct route. The rates are subject 
to all of the provisions of the act including section 1, section 3, section 
2. Frankly, I do not think it makes much difference in the prime 
objectives of the ICC bill whether that provision about the rates being 
reasonably compensatory is in there or not. 

Mr. Rocers. What I am thinking about, Mr. Langdon, is this: The 
Commission in fixing the rate on the direct shipper, according to your 
recommendations, would not be permitted to take into consideration 
the relationship to the other rates insofar as the circuitous route would 
be concerned, would it ? 

Mr. LANopon. I think in the practical application of section 4 the 
Commission would have to take a look at the effect of the rate over all 
of the direct routes, and then judge whether or not over those direct 
tariff routes the provisions of section 4 could be departed from with 
justice, with justice to the intermediate points, with justice to the 
competitors. 

If they reached an affirmative answer on that, then the circuitous 
lines, to the extent they thought they could participate in the business, 
would have the right to come in and file their concurrences in those 
rates, again subject to suspension, though. If somebody objected on 
the ground that over the circuitous line, as an example, the rate was 
noncompensatory, or the earnings were too thin, there still would be 
the right of suspension and the commission then would have a separate 
proceeding, it seems to me, under section 1. 

Mr. Rogers. What I am thinking about, Mr. Langdon, is your rec- 
ommendation on page 28, where the carrier on the circuitous route 
would have, without further authorization, the right to meet the com- 
petition on the direct shipment. 

Mr. Lanepon. Without any further authorization under section 
4, that is right. They would then come along and file their rates 
which meet the rate already authorized by the Commission over the 
direct routes. But as I understand the procedure, those rates, as they 
applied over the circuitous routes, would still be subject to suspen- 
sion and still have to satisfy the requirements of the law, if chal- 
lenged. We could not automatically put those rates in without fur- 
tes Boe rtunit ‘es ve per neut 

OGERS. you, sir. 

That is all, Mr. Guatanee 

Mr. Harrts. Do I understand, Mr. Langdon, that your statement 
and other statements that we have had regarding the effect of the 
rate on other modes of transportation are based on section 305c? 
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Mr. Lanepon. That is the special provision, sir, that, in effect, 
exempts the water carriers from any obligation to share their traffic 
with the railroads. 

Mr. Harris. Are there any other provisions of the Interstate Com- 
merce Act which gives the Commission the authority to make a deci- 
sion based on the contentions that we have had before the committee? 

Mr. Lanepon. No, sir; and I do not think that does, except in the 
case of water-carrier rates. 

Mr. Harris. That is what I was getting at. You have quoted a 
number of examples here. What authority does the Interstate Com- 
merce Commission have, then, in making a determination, say, with 
reference to trucks as to the economic effect that they would have on 
another mode of transportation ¢ 

Mr. Lanepon. They cite the provision in the policy, sir, against 
unfair and destructive competitive practices. 

Mr. Harris. You just said in your statement that you did not 
think it was necessary to change that policy. 

Mr. Lanepon. That is right, sir, if there is a substantive provi- 
sion in the law which tells the Commission that it cannot take into 
account the effect of railroad rates, compensatory railroad rates, on 
truck traffic or barge traffic. If there is that affirmative provision 
in the form of the three “shall-nots” put into the law, we believe that 
the Commission then will have to construe unfair and destructive 
competitive practices as limited to noncompensatory rates. You see, 
what has been happening is this: In this Sugar case that I mentioned 
as an example, where we wanted to reduce the rates on sugar to Cin- 
cinnati from New Orleans, we wanted to put in, if you will recall, a 
rate of 58 cents, and the Commission found that that 58-cent rate was 
a reasonably compensatory rate but the conclusion was that it could 
not be published because to do so would be, in effect, an unfair and 
competitive pratice against the barge lines, because it was lower— 
actually, in that case, it was on the same level—as the cost to the 
shipper of using the barge service. So it was, as the Commission by 
implication found, an unfair and destructive competitive practice for 
us to make a compensatory rate which had an adverse effect on the 
barge line. 

Under this proposal of ours, the Commission could not take into 
account the effect of that 58-cent rate proposed in the Sugar case on 
the barge lines. It would be limited, in effect, to determining whether 
or not that rate was a compensatory rate, and once it reached that 
conclusion, then it would have to allow that rate. 

We think that in those circumstances it could not and would not 
construe the present provision in the national transportation policy 
against unfair and destructive competitive practices as disallowing 
that 58-cent rate. We think the substantive provision that we suggest 
here would override that ow rovision and tell the Commission to 
construe that provision as limited to rates which are noncompensatory. 
We are pemeny willing to agree that a noncompensatory rate is an 
unfair and destructive competitive practice, but we do not agree and 
protest strongly the notion that a compensatory rate is an unfair and 
destructive competitive practice. That is what it amounts to, sir. 

Mr. Harris. In other words, then, the only authority that the ICC 
has in carrying out the policy is with reference to the transportation 
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policy of 1940, which applies to all modes of transportation, and sec- 
tion 305c of the act insofar as it applies to the water carriers? 

Mr. Lanepon. Yes, sir. I think in fairness I should point out that 
the courts have upheld the Commission on a couple of occasions in the 
exercise of this power that we now would curb. 

Mr. Harris. Do you see any direct conflict between the recommenda- 
tions that you make here and other existing provisions of the act ? 

Mr. Lanepon. No, sir. On the contrary, I think what we recom- 
mend here is what was in the mind of the Congress when it passed the 
Transportation Act of 1940, when this precise question was anticipated 
and provided against at that time. 

Do you mind if I expand on my answer a little on that, sir? 

Mr. Harris. I will be glad to have any further clarification that you 
desire to make, though you have given us a very clear statement. 

Mr. Lanepon. Back in 1935 when the trucks became subject to ICC 
jurisdiction, it was felt that the railroads would try to see that truck 
rates were regulated in the interest of the railroads. So the Congress 
provided very clearly that that should not be the case, and they gave 
the trucklines their own little policy, in section 202 of the Motor 
Carrier Act of 1935. That policy said, in effect, that in making truck 
rates, the Commission should take into account the inherent advantage 
of motor transportation, and so forth. Then, later, in 1940, the barge 
rates became subject, at least some of them, to Commission jurisdiction. 
Again it was felt that in some way or other the railroads would try to 
have those barge rates regulated in the interest of the railroads. To 
forestall and to prevent any such regulation of the barge rates in the 
interest of the railroads, the Congress did three things: It amended 
the ratemaking rule in each part of the act to provide that in taking 
into account the effect of rates on the movement of traffic, the ICC 
could take into account only their effect on the movement of traffic 
by the carrier or carriers proposing the rates. 

That was in precise anticipation, as I read the law, of this very situa- 
tion that we are complaining about. 

Secondly, it amended the antipreference provisions of each part of 
the act, so that they would not apply against the traffic of any other 
mode or form of transportation. 

Thirdly, the Congress rejected a proposed amendment, the Miller- 
Wadsworth amendment, which, in effect, told the Interstate Commerce 
Commission to accept, in all cases, compensatory rates proposed by one 
form of transportation. That was rejected by the Congress, and the 
reason it was rejected, according to the debates as I read them, was 
that the Interstate Commerce Commission said, “That is unnecessary. 
Weare going to do that in any event.” or 

Then later, after the Transportation Act of 1940, the Commission 
construed the ratemaking rule as amended in the way that I have in- 
dicated, and reached the conclusion that rates proposed by one form 
of transportation that are found to be compensatory should not be set 
aside because of their effect on another mode of transportation. It 
went so far as to say that the effect of railroad rates on truck trans- 
portation was of no legal consequence. 

I have the citations here. The Seatrain case is one of them. There 
are other cases that can be cited. 
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Of course there was not very much of this character of competition 
during the war, with everybody being as busy as they could be han- 
dling the war load, but when this question was brought up again after 
the war, the Commission in a decision known as the Vew Automobile 
case, in 159 I. C. C., undertook to review its entire approach to this 
problem, and reached the conclusion. 

If you will pardon me a second, gentlemen, I would like to read 
the exact language used by the Commission when it reviewed its ap- 
proach to this whole problem. 

Mr. Harris. Is this a very lengthy statement ? 

Mr. Lancpon. No, sir. It is very short but very pointed. 

rhis is at page 538 of the Commission’s decision in New Automobiles 
in Interstate Commerce (2591.C.C.) : 

As Congress enacted separately stated ratemaking rules for each transport 
agency it obviously intended that the rates of each such agency should be de- 
termined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, there appears no 
warrant for believing that rail rates, for example, should be held up to a particu- 
lar level to preserve a motor-rate structure, or vice versa. 

In that decision, the Commission recognized that there had been 
many deviations from that rule in the past, and undertook to set the 
pattern and standard for the future. 

But the ink on that decision was no sooner dry than it began again to 
deviate. 

Mr. Harris. To carry that further for just a very brief moment, 
and to assist me in my own thinking about this zone of reasonableness 
in ratemaking, let me see if I understand it correctly. 

Do I understand you to say that the maximum rate would be one 
which would be not below the full cost of performing the service, and 
on the other hand the rate could well be above the full cost of perform- 
ing the service? Would you say that is a correct interpretation of your 
position ? 

Mr. Lanepon. No, sir. If I understood you correctly, in describing 
your maximum rate, you have described what was recommended in 
the Cabinet Committee report as the standard for maximum rates. 
We do not agree with that and do not advocate any change in the maxi- 
mum rate rule or the maximum rate standards that the Commission 
has been employing. 

Mr. Harris. I know that, but in your discussion you outlined what 
would be the effect of these changes regarding the maximum and 
minimum rates. You referred to the zone of reasonableness, I believe, 
in your statement in discussing the Commission recommendations. 

Mr. Lanepon. Yes, sir. Maybe I can make it clear, sir. 

Mr. Harris. I am talking about the maximum side now. 

Mr. Lanepon. The maximum under our proposal here, sir, would 
continue just exactly as it is today. That is undefined. There is 
no statutory language at present in the Interstate Commerce Act 
which says what reasonable maximum rates are. The only standards 
that you have for reasonable maximum rates are the standards that you 
gain by reading the decisions of the Commission. They generally are 
standards which reflect, to a certain extent, what the traffic may rea- 
sonably bear. They reflect also the use of analogy. If you have a 
rate on commodity X which is comparable to commodity Y, and the 
rates on commodity Y have previously been fixed by the Commission, 
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the chances are that you will get, maybe, the same level on commodity 
X. But there is nothing in the statute today, nor do we advocate there 
should be, any definition of what a maximum reasonable rate is, sir. 

Mr. Harris. How about the minimum? Does the same answer ap- 
ply? Do you mean, then, the minimum rate should be one which is 
compensatory ? 

Mr. Lanopon. Yes, sir. 

Mr. Harris. Do I understand the meaning of compensatory to be 
the actual out-of-pocket expense only ? 

Mr. Lanepon. No, sir. A reasonably compensatory rate, if I may 
read—and I adopt it—the Commission’s definition of a reasonably 
compensatory rate, it is the rate which covers the variable costs over 


a long period of time, the out-of-pocket expenses, plus a contribution 
to the overhead. 


Mr. Harris. Plus a contribution ? 

Mr. Lanepon. Plus a contribution to the overhead; yes, sir. In 
other words, we do not want to make rates on the level of our out-of- 
pocket costs because, of course, to do so we just take in a new dollar 
for an old. We want to gain in our net revenues as a result of these 
competitive rates. 

The result is that any rate that we propose in order to be compensa- 
tory must not only cover the cost that is associated with the movement 
of the traffic, a cost which would not be there unless the traffic moved, 
over a long period of time—and incidentally that would include a 
partial return on investment—plus a contribution to the overhead on 
net revenues. That is the approach, sir, that we make to a reason- 
ably compensatory rate, and I think it is the approach that the Com- 
mission would employ, sir. 

Mr. Harris. And that includes a profit, of course ? 

Mr. Lanepon. Yes, sir. 

Mr. Harris. What do you mean by “out-of-pocket cost”? I think 
I know, but I want to hear your explanation. 

Mr. Lanepon. There are two types of out-of-pocket cost, sir. There 
is the out-of-pocket cost which varies with the traffic as it moves to- 
morrow, let us say, the short-term out-of-pocket cost, the additional 
cost to which you are put because that added car is in the train. Then 
there is the out-of-pocket cost—and this is the only type that is worth 
thinking about and the only type that we are interested in—which 
measures the variability of the costs over a long period of time. In 
other words, you get new traffic, and it is the cost that is incurred in 
connection with the movement of that new traffic over a long period 
of time, including a return on the investment in the cars that are neces- 
sary to carry it, including a pro rata contribution or share of the 
maintenance expenses of the track, and so forth. 

I think for all intents and purposes, we in the railroad industry are 
perfectly prepared to accept the Commission’s definition of out-of- 
pocket cost. They take all of the operating expenses, rents, and taxes, 
minus the income taxes, and they apply 80 percent to it, and then they 
add a 4 percent return on the equipment, and then they add a 2 percent 
return on the road property, and then they add in your income taxes, 
and then, finally, they relate the expenses to the service units, and that 
is your out-of-pocket expense. That is the Commission definition. 

It is a long-term, out-of-pocket variability. The ICC arrived at 
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that 80 percent figure by looking at the effect on expenses of changes 
in traflic over a long period of time, and they came to the conclusion 
that generally speaking, those expenses varied in the ratio of 80 to 
100. For that reason, they have been employing in their cost formula, 
which is very widely used nowadays, 80 percent of all operating ex- 
penses, rents, and taxes, plus this partial return on investment, plus 
income taxes, and that is, generally speaking, the out-of-pocket cost 
approach of the Commission. 

We would, sir, certainly want rates no lower than that, and we would 
want something representing a contribution, certainly, above the 
average yardstick. 

Mr. Harris. That is very clear. It is certainly information which 
I am glad to get. I have this final question whieh may be the $65,000 
challenge. You are recommending changes in section 15 to implement 
the basic policy of the Cabinet Advisory Committee report. As I 
understand, this would give you a more equal opportunity with other 
modes of transportation, meaning that you would be in a position to 
publish lower tariffs under certain conditions to compete with other 
modes of transportation. That, to me, so long as it is compensatory, 
from what I understand compensatory is, seems to me, when the pub- 
lic can be benefited by it and the other shippers would not be adversely 
affected it, to be desirable. 

I may be wrong. I am certainly going to give it more considera- 
tion as we go along in these hearings. 

But, at the same time, you are asking for the opportunity of pro- 
viding reduced rates to certain shippers to meet these competitive 
conditions, and there is a constantly requested increase for rates to 
all the shipping public. If I remember correctly, I saw a few days 
ago the TOC granted a 5-percent increase to rates of the railway. 
It does not seem consistent to me to advocate on the one hand the 
right to reduce rates when, by its own action on the other hand, it is 
seeking authority to increase rates. That is my problem. If you 
‘an help me any, I would be appreciative of it. 

Mr. Lanepon. Of course, sir, to the extent that we can reduce 
rates and thus improve our net revenue position, our need for increased 
rates to offset these staggering labor bills that we get periodically 
nowadays will be reduced. To the extent that we can spread the bur- 
den of our transportation over more and more traffic, the traffic that 
we should hope to get back, or at least retain, to that extent our need 
for these periodic rate adjustments will be affected, obviously. 

You see what is happening is this transportation of ours, and I 
mean by burden the expense of doing the business, it is increasing all 
the time, and we have a relatively smaller part of the pie all the time 
over which to spread it. If we can increase the part of the pie over 
which we can spread these increased costs, that, in turn, will obviously 
affect our need for increased revenues. 

What is happening now, sir, if I may make this concluding observa- 
tion, is this: If the present trends continue in the railroads share of 
ton-miles, 10 years from now, while the country’s total ton-miles will 
be up roughly 22 percent, assuming the same trend since the war is 
maintained during the next 10 years, our share will be down to a point 
that will be roughly 11 percent less than our absolute ton-mile level 
was last year. Moreover, if these expenses of ours continue to grow at 
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the same rate as since the war, 10 years from now they will be up 33 
vercent. 

' So we will have 11 percent less traffic than we had last year over 
which to spread, according to these trends, an increase in expenses of 
33 percent. 

The only way, as I see it, that we possibly can survive in those cir- 
cumstances is to be allowed to ride with the country, to take our pro- 
portion of this increase. We are slipping all the time, and we are 
slipping to the point where it is a dying industry, there is no doubt 
about it. It is a question of time; 10 years from now, as I say, the 
only possible uk that we can absorb this continuing increase in ex- 
penses is to be able to participate in the traffic of the country as it 
increases. 

This proposal here may not be successful, but at least we want an 
opportunity to be able to make our rates on the basis of our conditions. 

Mr. Harris. Thank you very much. I want to again commend you 
for your presentation here this morning. 

Obviously, you have demonstrated here your familiarity with these 
problems, and your knowledge of these very complicated conditions 
and situations that exist. Therefore, we appreciate your giving us the 
benefit of your experience and this information. 

Mr. Lanepon. Thank you, Mr. Chairman and members of the com- 
mittee. 

Mr. Harris. Mr. Fort, I believe you will be the next witness. 

Will there be any other witness of the railroad industry, of the 
association, besides yourself ? 

Mr. Forr. No, sir, not unless at some later date. Not at this time. 
We plan no further witnesses. 

Mr. Harris. The committee will adjourn until 2 o’clock, at which 
time we will be glad to hear you. 

May I inquire how long your statement will be ? 

Mr. Forr. I think the direct will be perhaps an hour or an hour and 
a quarter. 

Mr. Harris. Very well. 

(Whereupon, at 12:20 p m., the committee recessed, to reconvene at 
2 p. m., the same day.) 


AFTERNOON SESSION 


Mr. Harris. The committee will come to order. 
Mr. Fort is our next witness. You may resume where you left off 
this morning, Mr Fort. 


STATEMENT OF J. CARTER FORT, VICE PRESIDENT AND GENERAL 
COUNSEL OF THE ASSOCIATION OF AMERICAN RAILROADS— 
Resumed 


Mr. Fort. My name is Carter Fort. I am vice president and general 
counsel of the Association of American Railroads with headquarters 
here in Washington. That association is a voluntary, unincorporated 
organization including in its membership railroad companies operat- 
ing more than 95 percent of the total railroad mileage in this country 
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and having operating revenues which are more than 95 percent of the 
total railroad operating revenues. 

I appear today in response to the notice dated March 26, 1956, which 
announced that your subcommittee would hold hearings on H. R. 6141, 
and related bills, “incorporating the recommendations made in the 
report of the Presidential Advisory Committee on Transport Policy 
and Organization.” That notice stated that these hearings represent 
a continuation of the preliminary hearings held by your subcommittee 
last September during the recess of the Congress “at which time an 
explanation of the report was made by the Advisory Committee mem- 
bers, and by representatives of the four transport industries involved.” 

As Mr. Jervis Langdon, Jr., has just told you, the railroad industry 
endorses and supports, in general, with certain reservations he noted 
and with certain additional reservations that I shall note, the purposes 
and objectives of the several recommendations of the Presidential 
Advisory Committee on Transport Policy and Organization as those 
recommendations are proposed to be implemented by the provisions 
of the identical bills, H. R. 6141 and H. R. 6142. I say “in general” 
because the railroads take no position at this time as to the recom- 
mendations in the report and provisions of the bills that relate to 
special rates for Government transportation and to exemption of cer- 
tain shippers or shipper associations from freight forwarder regula- 
tion; and they do not advocate at this time certain of the other pro- 
posals including, for example, the suggested changes in the provisions 
of the Interstate Commerce Act relating to maximum rates and some 
features of the proposed modification of those provisions of law deal- 
ing with the suspension of proposed rates. 

There are also other features which were mentioned this morning 
by Mr. Langdon and additional features which I shall mention a 
little later. 

In his statement Mr. Langdon dealt specifically with those recom- 
mendations of the Advisory Committee and implementing provisions 
of the pending bills that have to do with the regulation of carriers’ 
rates by the Interstate Commerce Commission, especially in the field 
of competitive ratemaking. He stated the railroads’ position as to all 
of these matters. It is my purpose to discuss the Advisory Committee’s 
other recommendations and their proposed implementation, omitting 
of course discussion of those matters as to which I have indicated the 
railroads would take no position. 

Before doing so, however, I should like to point out that while the 
Advisory Committee’s report is of broad scope it fails to deal with 
many matters highly important to a long-range and comprehensive 
revision of Federal transportation policy. (When I speak of Federal 
transportation policy there, I am not referring merely to the declara- 
tion of policy.) The report and bills fail to deal with such matters of 
first importance, for example, as subsidies and other public aids re- 
ceived by competitors of the railroads, including subsidies that result 
from the failure of Government to impose adequate charges for the 
use of publicly provided and maintained facilities for transportation 
by highway, inland waterway, and air. They fail to deal with the 
limitations under existing law, as it has been administered by the 
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Interstate Commerce Commission, that restrict railroads severely in 
their use of other forms of transportation, particularly motor carrier 
transportation over the highways. They fail to deal with the mani- 
festly unfair and highly discriminatory Federal excise taxes upon 
amounts paid for the transportation of persons and property, which 
place common carriers at a great disadvantage in their competition 
with private carriers. 

I point out these matters merely to show that, comprehensive as the 
Advisory Committee’s report and the pending bills are, there are many 
aspects of Federal transportation policy not now before you which 
should in due course also have your careful attention and consideration. 

Those matters that are dealt with in the report and bills may be 
said to fall into two principal categories. One group of recommen- 
dations has to do with increased reliance on competitive forces in 
transportation pricing. It was with these recommendations, gener- 
ally, that Mr. Langdon dealt; and I shall not repeat what he has 
already said as to the position of the railroads with respect to them 
except to say again that the railroads agree with the Advisory Com- 
mittee that— 

Increased reliance on competitive forces in ratemaking constitutes the cor- 
nerstone of a modernized regulatory program. 

I mention that at this point, Mr. Chairman, because while I shall 
deal with other matters, I did not want it overlooked by the committee 
that that is what we regard as the basic recommendation of the Cab- 
inet Committee’s report. 

The railroad industry regards the proposals having to do with 
greater freedom in competitive ratemaking between carriers of dif- 
ferent modes as being of greater immediate importance than other rec- 
ommendations advanced by the Advisory Committee, and regards as 
the most important of the several proposals advanced in that connec- 
tion the one recommending modification of the authority of the Inter- 
state Commerce Commission over minimum rates. This proposal is 
to be found in section 8 of H. R. 6141 as a proposed new section 15a(1) 
of the Interstate Commerce Act which would provide, in effect, that 
a regulated carrier of one form is not to be prevented from making 
a competitive rate which is compensatory and nondiscriminatory 
merely because of the effect of the rate on another form of transpor- 
tation. 

When I have referred in that paragraph to section 15a(1), I am re- 
ferring to H. R. 6141. You will recall that Mr. Langdon suggested 
that a similar provision be put in as section 15a(3). 

By placing principal emphasis at this time upon removal of undue 
restraints on competitive rates between the different forms of trans- 
portation, the railroads do not intend to minimize the importance of 
other recommendations of the Advisory Committee designed, to use 
the language of the report, “to assure the maintenance of a modernized 
and financially strong system of common carrier transportation.” 

One of the fundamental premises from which the Advisory Com- 
mittee proceeded is that : 

* * * the restoration and maintenance of a progressive and financially strong 
system of common-carrier transportation is of paramount importance to the 
public interest. 
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I need not say that when I speak of common-carrier transportation, 
I am distinguishing that form of transportation from private and 
exempt transportation and from contract transportation. 

The report observes that : 

Historically, common-carrier service has been recognized as the hard core of 
our transportation system. Yet, in recent years there have been a number of 


developments that have mitigated against the maintenance of a financially strong 
system of common-carrier transportation. 


and finds that: 


Among such developments are the rapid growth of privately operated fleets of 
trucks, the relatively less reglated status of contract carrier service, and statu- 
tory exemption of the transportation by water of commodities in bulk from 
the regulatory controls imposed on common carriers. These developments have 
had the effect of diverting profitable sources of traffic from the common car- 
riers. To this must be added the large deficits resulting from the enforced main- 
tenance of unprofitable services. 


It is the recommendations contained in the report and the provisions 
included in H. R. 6141 with respect to these matters—private carriage, 
contract carriers, the bulk commodity exemption and service deficits— 
that I shall undertake to discuss. 


PRIVATE, EXEMPT, AND CONTRACT CARRIAGE 


The vital importance to the nation of a strong and adequate system 
of common-carrier transportation is summarized by the Advisory 
Committee in this way : 

No economy that is based fundamentally on mass production and distribution 
of products throughout a continental market can continue to prosper without a 
transportation system that is dynamic, efficient, and capable of delivering goods 
and people with safety, expedition, with a high degree of dependability, and at 
the lowest cost in the expenditure of manpower and scarce resources. Histori- 
cally, these requirements have been met most satisfactorily by common carriers, 
who by statute are charged with the heavy obligation to serve all individuals and 
shippers alike to the extent of their physical capacities, on known schedules at 
published rates, and without discriminations. The availability of this type of 
stable and dependable service is of equal importance in the day-to-day business 
operations, production and market planning of large and small businesses alike. 
Moreover, in a broader sense, the availability of this type of transportation sys- 
tem is essential to the orderly and healthful operation of a peacetime economy 
and is indispensable to the national security in time of war. 


All of that reference is to common-carrier transportation. The fact 
is, however, that our system of common-carrier transportation is in- 
creasingly threatened by the inroads of private transportation and of 
for-hire transportation exempt in whole or in part from the economic 
regulation to which common carriers are subjected. The extent of 
this problem is indicated and highlighted by the growth and present 
magnitude of private, exempt, and contract carriage. Available sta- 
tistical information as to unregulated private and exempt transpor- 
tation (and only partially regulated contract carriage) shows a trend 
of growth and a scale of operations which, if continued, will seriously 
impair the ability of railroads and other regulated common carriers 
to serve the public. 

While all interstate railroad traffic (except certain Government 
traffic) is subject to regulation by the Interstate Commerce Commis- 
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sion, far the greater part of highway and inland waterway traffic is 
entirely free of such regulation. ‘This is because a large part of trans- 
portation by highway and inland waterway is private carriage, and 
another large part is for-hire transportation of kinds expressly ex- 
empted from regulation by the Interstate Commerce Act. _ 

Data published by the Interstate Commerce Commission show in 
terms of ton-miles the distribution of intercity highway freight traf- 
fic between motor carriers that are subject to regulation by the Com- 
mission and those that are not subject to such regulation. Other data 
published from time to time by the Commission and the Army Engi- 
neers show the extent of regulation of domestic waterway tonnage. 
Such data for 1954—the latest year for which they are available—in- 
dicate that only 32.3 percent of the total intercity highway traflic was 
handled by carriers subject to regulation by the Commission while 
67.7 percent of the total was handled by carriers not subject to such 
regulation; and that only 11 percent of the waterway tonnage on the 
Mississippi River and related waterways was subject to regulation 
under the Interstate Commerce Act while 89 percent of that traffic was 
free of such regulation. 

Thus, less than one-third of the highway ton-miles and only about 
one-tenth of the tonnage on rivers and canals is regulated by the Inter- 
state Commerce Commission. Furthermore, it should be pointed out 
that in these statistics contract carriage is included with common car- 
riage as “regulated” transportation. In the case of highway transport 
contract carriage accounted, in 1954, for 3.1 percent of the total inter- 
city traffic. As I shall explain later, contract carriers by highway and 
water are regulated to a much lesser degree than railroads and other 
common carriers. 

The significance of these figures, and their relation to the “main- 
tenance of a progressive and financially strong system of common- 
carrier transportation,” becomes apparent when it is realized that a 
large and increasing part of the Nation’s total traffic is moving by 
highway and inland waterway carriers, which are for the most part 
unregulated, while the share of the railroads—the principal common 
carriers—is steadily declining. 

It might be of interest to you in this connection if I should present 
at this stage of my testimony concrete figures showing the amount of 
freight traffic handled by each of the several modes of transportation 
during recent years and showing the trend of the distribution of traf- 
fic among the different modes. Such figures are set forth in two tables 
identified as table I and table II. I ask that these tables be incorpo- 
rated into the record at this point. 


78456—56—pt. 1——_37 
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Mr. Harris. Those will be included in the record. 
(The tables are as follows :) 


Taste I.—Estimated ton-mile distribution of intercity freight trafic, public 
and private, in the United States, by kinds of transport agency, 1939-55* 


[Millions of ton-miles] 


Rail- Motor- Great Rivers Oil Air Total 
roads 2 trucks % Lakes‘ | and canals| pipelines carriers 


(2) (3) (4) (6) 


52, 821 68, 960 19} 937 . 535, 182 
62, 007 87, 593 22, 412 . 610, 504 
81, 156 104, 101 26, 815 . 762, 275 
59, 853 112, 393 26, 398 \ 919, 187 
56, 526 104, 005 26, 396 1, 019, 586 
58, 047 105, 620 1, 074, 899 
66, 614 102, 092 29, 709 : 1, 015, 845 
81, 676 87, 081 

101, 663 101, 415 

115, 467 107, 407 

124, 949 88, 299 

170, 184 100, 055 

182, 467 105, 895 

184, 106 89, 458 

217, 163 112, 066 

214, 626 79, 969 

245, 000 103, 000 





1 Excludes coastwise and intercoastal traffic. 

2 Steam and electric railroads, including mail and express. 

3 Highway ton-miles include movements between cities and between rural] areas and urban areas; rural- 
to-rura] movements, city deliveries and city movements to contiguous suburbs are omitted. 

4 United States domestic traffic only. 

5 Excludes 6.4 billion ton-miles in 1953 and 13.1 billion ton-miles in 1954 reported for Atlantic and Gulf 
Coast rivers not previously covered to maintain comparability with years prior to 1953. 

6 Preliminary. 

7 Estimated by Association of American Railroads on basis of presently available information for each 
kind of transportation. 


Sources: Interstate Commerce Commission, Bureau of Transport Economics and Statistics, Statement 
No. 544, March 1954; 68th and 69th ICC Annual Reports. 

Waterways traffic data are from annual reports of the Chief of Engineers, Department of the Army. 
Data for 1953 and 1954 are from Corps of Engineers, Waterborne Commerce of the United States, pt. 5. 


TaBLeE II.—Estimated percentage distribution of intercity freight ton-miles, 
public and private, in the United States, by kinds of transport agency, 
1939-55 

[Percent] 


Motor- Great Rivers Oil Air 
trucks 3 Lakes‘ | and canals/ pipelines carriers 


(2) (3) (4) (6) (7) 


~ 
— 
~~ 


| 
| 


100.0 
100.0 
100.0 
100.0 
100.0 
100. 0 
100.0 
100. 0 
100. 0 
100. 0 
100.0 
100. 0 
100. 0 
100.0 
100.0 
100.0 
100.0 


= 
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Note.—Derived from table I. 


1 Preliminary. 
2 Estimated by Association of American Railroads on basis of presently available information for each kind 
of transportation. 
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Mr. Fort. Table 1 shows in terms of ton-miles the estimated distri- 
bution of total intercity freight traffic in this country in each of the 
years 1939-55. The sources of the figures are indicated in footnotes 
appearing at the bottom of the table and are, for the most part, publi- 
cations of the Interstate Commerce Commission and the Chief of 
Engineers, Department of the Army. 

Table II is derived from table 1. It shows the percentage of total 
traflic carried by each form of transport for each year. I think for 
a quick glance it is a more significant table than table 1. You will see 
that during the postwar period, the railroads’ share of the total traffic 
has shown a decrease in every year, falling from 67.3 percent in 1946 
to 50 percent in 1955. During the same period the motortruck share 
of the total traffic has shown a steady and marked increase, rising from 
9.1 percent in 1946 to 19.5 percent in 1955. Likewise the share of 
water carriers on rivers and canals has shown an increase in every year 
of the 10-year period, moving from 3.1 percent in 1946 to 6.8 percent 
in 1955. 

In other words, the percentage of the trucks has doubled during 
that period. That is also true of the percentage of the inland water 
carriers, 

Thus the railroads, common-carrier backbone of the national trans- 
portation system, are losing in the competitive race for traffic to forms 
of transportation that are made up predominantly of unregulated pri- 
vate and exempt carriers and that include, in addition, substantial ele- 
ments of contract carriage that is only partially regulated. 

The point I am trying to make, Mr. Chairman, is merely this: I 
am trying to show you the inroads that private carriage and unregu- 
lated carriage are making on common carriage, and one strong indica- 
tion is that the business of those modes of transportation which in- 
clude a large percentage of private and unregulated carriage have 
gained steadily over this period of time in their share of the total 
traffic, while the railroads which are the primary common carrier 
have lost. 

I used figures very much like this last year for another purpose, 
but I am trying to show here the inroads of the private and the exempt 
carriers. 

PRIVATE CARRIAGE 


Much for-hire transportation is performed under the guise of pri- 
vate carriage and in that way escapes economic regulation. The re- 
port of the Presidential Advisory Committee recognizes that— 

A primary problem in transportation at present concerns the infringement 
of private carriers upon the field of common carriage and the need for remedial 
action in the form of more effective regulation of private carriers or enactment 
of legislation to delineate more adequately the proper place and status of such 
carriers. 


and that— 


The problem is created by those practices of private carriers which undermine 
the common carrier transportation system which must bear the main burden of 
the Nation’s transportation requirements in peace and war. 

The problem to which the Advisory Committee refers is not created 
by what may be called bona fide private carriage. The report makes 
it quite clear that— 
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Legitimate private carriage is not in issue. The practice of shippers handling 
their own merchandise is sanctioned legally and is frequently sound economically, 


But the report emphasizes that— 


Where so-called private carriage is a subterfuge for engaging in public transpor- 
tation, it constitutes a growing menace to shippers and carriers alike; is injurious 
to sound public transportation; promotes discrimination between shippers; and 
threatens existing rate structures. 


The subterfuges employed and the destructive effect of pseudo-pri- 
vate carriage on the common-carrier segment of the transportation in- 
dustry have been clearly described by the Interstate Commerce Com- 
mission. Rather than state facts as being of my own knowledge, I 
believe I could serve the committee better by calling the commitee’s 
attention to these facts that the Interstate Commerce Commission sets 
forth in its report. In its 67th annual report, 1953, the Commission 
said at page 55: 


SNCROACHMENT ON Pusiic TRANSPORTATION (“Buy AND SELL” ACTIVITIES BY 
PRIVATE CARRIERS) 


Merchandising by motortruck, whether actual or pretended, over long distances 
is increasing to such an extent that it is becoming a major factor in the transpor- 
tation of freight between distant points. Manufacturers and mercantile establish- 
ments, which deliver in their own trucks articles which they manufacture or sell, 
are increasingly purchasing merchandise at or near their point of delivery and 
transporting such articles to their own terminal for sale to others. Such trans- 
portation is performed for the purpose of receiving compensation for the other- 
wise empty return of their trucks. Sometimes the purchase and sale is a bona 
fide merchandising venture. In other cases, arrangements are made with the con- 
signee of such merchandise for the “buy and sell” arrangement in order that the 
consignee may receive transportation at a reduced cost. 

To an even greater extent, drivers of trucks engaged in transporting exempt 
commodities in one direction engage in similar transporting of general freight 
on the return trips. There are also a number of truckowners engaged in such 
so-called merchandising exclusively, transporting, in both directions, freight 
which they have purchased for sale at destination. Generally, the “sale” price of 
the merchandise is the cost at origin plus an amount equal to or slightly below 
the transportation charges of authorized carriers, either rail or motor. Usually 
it is difficult, if. not impossible, for the Commission to determine whether such 
transportation is a bona fide merchandising venture or is a subterfuge intended 
to provide transportation for hire without the required certificate or permit and, 
of course, without payment of the transportaion tax. 


_Not only do they escape regulation when they perform public car- 
riage under the guise of private carriage, but they escape the payment 
of the transportation excise tax. 


A large amount of freight which would otherwise move by rail or authorized 
motor carriers is now being transported by motortruck over long distances under 
the “buy and sell” arrangements. The Commission has received informal com- 
plaints from shippers and authorized carriers concerning such transportation 
of canned goods from the South to the Midwest and the west coast and from 
the North to Florida; transportation of meat and meat products from the Mid- 
west to all parts of the country; of fertilizer from Massachusetts to Maine; of 
various manufactured products from Denver to Cleveland, New York to Detroit, 
and between numerous other producing and consuming points. Investigations of 
such cemplaints rarely produce evidence that would establish in a formal pro- 
ceeding before the Commission or the courts that the present provisions of the 
Interstate Commerce Act are being violated. 

The existence and expansion of this method of transportation is here called 
to the attention of Congress because of its possible impact on the national trans- 
portation policy to “foster sound economic conditions in transportation and 
among the several carriers; * * * to the end of developing, coordinating, and 
preserving a national transportation system by water, highway, and rail, as well 
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as other means, adequate to meet the needs of the commerce of the United States, 
of the United States, of the postal service, and of the national defense.” In 
instances where this so-called private carriage is a subterfuge for engaging in 
public transportation, it constitutes a growing menace to shippers and to carriers 
alike. It is injurious to sound public transportation. It promotes discrimination 
between shippers and threatens existing rate structures. It was to curb such 
practices that part II of the Interstate Commerce Act was enacted. 

The Commission again referred to this situation in its 68th annual 

report (1954) saying at page 97 that one of the long-range problems 
involving regulation of the Nation’s motor carriers— 
* * * involves the increase in transportation being performed by shippers in 
equipment which they lease from vehicle owners, and by use of the “buy and 
sell” method of operation. The latter method involves execution of a bill of sale 
intended to establish that the property being transported belongs to the owner 
of the vehicle transporting it and that the transportation, therefore, is private 
carriage. This method has caused much concern within the regulated trans- 
portation industry, and presents a difficult question for us. In fact, both of the 
methods result in the performance of unlawful for-hire transportation by the 
vehicle owners, in many cases. 

In its latest annual report (69th Annual Report of the Interstate 
Commerce Commission, November 1, 1955) the Commission spoke 
again of this matter, as follows: 

There are also * * * many private motor and water carriers, and the com- 
petition of such carriers creates increasingly difficult problems for regulated 
carriers. Because of the lack of effective legislation and adequate means of 
enforcing present statutes, practices of persons who operate unlawfully in for- 
hire service, such as the “buy and sell” operations discussed in our last report 
and mentioned later herein, add further to the difficulties of regulated carriers 
(p. 7). 


* * * * * * = 


The “buy and sell” method of operation whereby bills of sale, invoices, et 
cetera, are issued to make the goods being transported appear to be those of 
the vehicle owner is * * * growing to the extent that a very real enforcement 
problem exists. In most cases, these * * * practices appear to be only subter- 
fuges whereby vehicle owners perform transportation for compensation without 
the required operating authority (p. 99). 

In its report the Presidential Advisory Committee reached the con- 
clusion that the legitimate role and proper place of private carriage by 
motor vehicle should be more adequately delineated. The recommen- 
dation of the Advisory Committee is stated as follows: 

Redefine a private carrier by motor vehicle as any person not included in 
definition of a common or a contract carrier who transports property of which 
he is the owner, provided that the property was not acquired for the purpose 
of such transportation. 

The railroads endorse and support the purposes and objectives of 
this recommendation, as tending toward some measure of relief for 
regulated common carriers from the destructive competition of vari- 
ous types of unregulated “private carriage” that is actually for-hire 
transportation and that ought to be recognized as such. 

It seems clear, however, that the provisions of H. R. 6141 purportin 
to accomplish the result intended by the Advisory Committee ere 
not in fact do so. Section 10 (c) of those bills would amend section 
203 (a) (17) of the Interstate Commerce Act in such a way as to rede- 
fine the term “private carrier of property by motor vehicle” along the 
lines proposed in the report; but redefinition of the term “private 
carrier of property by motor vehicle” would not appear to accomplish 
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regulation of fictitious or pseudo-private carriage. Private carriers 
do not appear to be exempt from economic regulations under present 
law because they fall within this definition, but rather because they 
do not fall within the definition of either common or contract carrier 
in section 203 (a) (14) and (15). The term “private carrier” seems 
to be defined in the present law only for the purpose of describing 
those carriers, other than common and contract carriers, whose opera- 
tions may be controlled by the Interstate Commerce Commission as 
to safety, hours of service, and related matters referred to in section 
204 (a) (3) of the act. 

Hence the new definition of a private carrier contained in the pend- 
ing bills, so far as we can see, would not serve to extend economic reg- 
ulation to any carriers not now subject thereto. Its only effect ‘earl 
be in matters of safety regulation. 

The Interstate Commerce Commission has also taken occasion to re- 
mark on this, saying in its written comments on H. R. 6141, sent to 
the chairman of the House Committee on Interstate and Foreign Com- 
merce under date of December 22, 1955, that— 


* * * the amendments, as proposed, would not accomplish the objectives the 
draftsman had in mind * * *, 

The Commission, in its written comments on the bill, discussed at 
some length the— 
problems involved in this matter of unauthorized transportation for compensa- 
tion by persons claiming to be private carriers— 
and expressed itself as being in general agreement with the purposes 
of the amendments proposed in that regard in H. R. 6141. It came 
forward, however, with certain amendatory language of its own— 
as a means of tightening up the interpretation and the administering of the act 
with respect to persons who, under the guise of operating as private carriers, or 
pretending not to be carriers of any kind, actually are transporting for com- 
pensation. 

We agree with the Interstate Commerce Commission, as we do with 
the Advisory Committee, that for-hire carriage performed under the 
guise of subterfuge of private carriage ought to be restrained or 
regulated. 

CONTRACT CARRIERS 


Contract carriers are defined in the Interstate Commerce Act as 
persons, other than common carriers, which, under individual con- 
tracts or agreements, engage in interstate transportation by motor 
vehicle or water for compensation. Because of less restrictive require- 
ments for entry into the transportation field and of the relative ease 
with which their operations may subsequently be expanded and en- 
larged, many of them have become competitors of and substitutes for 
common carriers. 

The report of the Presidential Advisory Committee recognizes that : 

These contract carriers are taking substantial blocks of traffic in their service 


areas through excessive numbers of shipper contracts constituting in effect com- 
mon carriage— 


and makes reference to the development of— 


* * * an area of conflict between certain motor contract carriers and compet- 
ing motor and rail common carriers over whether the contract carriers are not, 
in many instances, actually performing a common carrier service. 
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This problem has not escaped the attention of the Interstate Com- 
merce Commission. In its 67th annual report (1953), the Commis- 
sion said (p. 116) that one of the difficult problems with which it is 
faced in connection with regulation of motor carriers is “the line of 
demarcation between contract carriers and common carriers.” It said: 

Experience indicates that many carriers who now hold authority as contract 
carriers are more properly to be classified as common carriers by reason of the 
nature of their present operations * * *. 

The Commission again referred to this matter in its latest annual 
report (69th Annual Report of the Interstate Commerce Commission, 
Nov. 1, 1955), and recommended remedial action by the Congress. In 
doing so, it said (p. 131) : 

* * * the Commission is prohibited from restricting a motor contract carrier 
from substituting or adding contracts within the scope of its authority. As a re- 
sult, some contract carriers have so many effective contracts that they are actu- 
ally rendering a specialized common carrier service comparable to the specialized 
service rendered by common carriers of automobiles, liquid freight, household 
goods, and others, and they are holding themselves out to serve any shipper will- 
ing to enter into contracts with them. 

The Commission has interpreted the contract carrier authority as requiring 
specialized service or dedication of equipment which a common carrier cannot 
give. However, even though the original authority is based on specialized 
service, there is no guaranty, after a permit has been granted, against a contract 
carrier supplanting the service of a common carrier by subsequent contract ar- 
rangements with other shippers. The common carrier has no protection against 
such inroads and the Commission has no control over the situation. 


A recent decision of the Supreme Court of the United States lends 
emphasis to the very matters of which the Commission was speaking. 
In United States v. Contract Steel Carriers (76 S. Ct. 461 (1956) ), a 
case where the Commission had issued an order directing a contract 
carrier “to cease operations as a common carrier by motor vehicle” 
after having found that “by indiscriminate solicitation and advertis- 
ing, among other things” the carrier had from 1951 to 1954 secured 69 
contracts to serve shippers, it was held that under present law: 

* * * the fact that appellee has actively solicited business within the bounds 
of his license does not support a finding that it was “holding itself out to the 
general public.” A contract carrier is free to aggressively search for new busi- 
ness within the limits of his license. 

That is the way the Court interprets the existing statute. The Com- 
mission suggested in its 69th Annual Report that it be given the power 
to restrict the number of contract arrangements of contract carriers, 
and further recommended that the law be so amended as to provide 
that motor contract carrier permits may be issued only upon a show- 
ing that existing common carriers are unwilling or unable to provide 
the type of service for which a need has been shown. In this latter 
regard it said (p. 131): 

The further recommendation to permit the issuance of motor contract carrier 
authorities only upon a showing that existing common carriers are unwilling 
or unable to provide the required type of service, would give the Commission a 
further measure of control over the expansion of contract carriage and, at the 
same time, would serve to protect shippers whose peculiar needs cannot ade- 
quately be met by a common carrier. 

Contract carriers enjoy marked advantages over the railroads and 
other regulated common carriers. The treatment accorded them, from 
the standpoint of regulation, can hardly be described as other than 
preferential. 
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In the first place, the applicant for contract carrier operating au- 
thority need show only that the proposed operation is “consistent with 
the public interest” and the national transportation policy, in addi- 
tion to a showing of fitness, willingness, and ability to perform the 
service, wheras the common carrier applicant must carry the burden 
of showing that the proposed operation is “required” by public “con- 
venience and necessity.” 

After contract carrier operating authority has been obtained to haul 
only such traffic as has been selected—contract carriers are chief among 
“pickers and choosers” of traffic—other advantages over common car- 
riers are realized. The contract carrier is privileged to discriminate 
among shippers, wherever advantageous. The actual charges of con- 
tract carriers may be concealed, since only their schedules of minimum 
rates are required to be filed and published. Since the contract carrier 
does not hold itself out to the public to provide common carrier service, 
advantages are available also in lesser terminal costs, in the assurance 
of traffic, in advance knowledge of volume and the ability to fit equip- 
ment needs to that volume. 

The resulting disadvantages to the common carrier segment of the 
transportation industry are very great and present a serious problem 
in the field of Federal carrier regulation. 

When there is competition for business between two classes of car- 
riers with one free to discriminate at will and the other held fast by 
sweeping prohibitions against discrimination, the competition is con- 
ducted on an unequal and unfair basis. The competitive condition is 
made much worse when the contract carrier’s actual charges may be 
concealed while those of the common carrier must be made public and 
strictly observed without change except upon substantial advance 
notice to the public. 

The nondisclosure of contract carrier rates, particularly when cou- 
pled with the broad expansion of operations by contract carriers, has 
resulted in placing railroads and other common carriers under a severe 
handicap. The report of the Advisory Committee points out in this 
connection that: 

The provisions of * * * the Interstate Commerce Act with respect to publi- 
cation of rates are * * * more lenient to contract than to common carriers. 
The former are required only to post their minimum rates in contrast to the 
requirement that actual rates of common carriers be published. Due to this 


disparity it is not possible for common carriers to compete effectively because 
they have no means of determining the actual rate charged by contract carriers. 


Saying that the purpose of its reeommendation— 


is to protect common carriers against contract carriers who are in effect engaged 
in common carrier operation without having had to demonstrate the “public con- 
venience and necessity” of the service offered— 


the Advisory Committee concluded in its report that: 


The definition of contract carrier by motor vehicle and contract carrier by 
water provided in the Interstate Commerce Act should be sharpened to make 
clear that such carriers are of a specialized nature, and that they should be 
so regarded only if they clearly substitute for a feasible private carrier opera- 
tion and do not perform common carrier services which would ordinarily be 
undertaken by common carriers— 


and asa means of assuring further— 


that motor and water contract carriers will operate in their appropriate roles in 
the transportation system— 
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it reached the conclusion that— 


the Interstate Commerce Act should be amended to require the filing and publi- 
cation by contract carriers of actual rates, charges, and regulations affecting 
transportation under their contracts or the publication of those contracts in 
entirety at their option. 


In short, the recommendation of the Advisory Committee with re- 
spect to contract carriers is: 


Redefine motor and water contract carriage as being that transportation pro- 
viding services for hire but otherwise equivalent to bona fide private carriage 
and require that actual, rather than minimum, charges be filed. 


The railroads apport the aims and objectives of this reeommenda- 
tion, both as to redefinition of contract carriers and as to the require- 
ment that their actual charges be filed. Again, however, as in the 
case of the proposal with respect to private carriage already dis- 
cussed, there is question as to whether the manner of redefinition of 
contract carriers proposed in H. R. 6141 would reach the evils sought 
to be remedied. Section 10 (b) of the bill would amend the definition 
of a motor contract carrier in section 203 (a) (15) of the Interstate 
Commerce Act as follows: 

(15) The term “contract carrier by motor vehicle” means any person who 
engages in transportation by motor vehicle of passengers or property in inter- 
state or foreign commerce for compensation (other than transportation referred 
to in paragraph (14) and the exception therein) on the basis of bilateral con- 


tracts for specialized or individualized service or services equivalent to bona 
fide private carriage by motor vehicle. 


A similar amendment of definition with respect to contract carriers 
by water is contained in section 13 (b) of the bill. 

The Interstate Commerce Commission has commented upon various 
aspects of this matter of contract carrier definition, saying in its writ- 
ten report on H. R. 6141 addressed to Chairman Priest under date of 
December 22, 1955, that— 


the proposed definition of a contract carrier by motor vehicle in section 10 (a) 
[(b)] of the bill is indefinite, particularly the added clause, “equivalent to bona 
fide private carriage by motor vehicle.” 


We, too, believe that the proposed definition is vague and uncertain. 

The Commission said that in its opinion the following definition 
would be preferable to the amendment proposed in section 10 (b) of 
H. R. 6141: 


(15) The term “contract carrier by motor vehicle” means any person which 
engages in transportation by motor vehicle of passengers or property in inter- 
state or foreign commerce, for compensation (other than transportation re- 
ferred to in paragraph (14) and the exception therein), under continuing con- 
tracts with one person or a limited number of persons for the furnishing of trans- 
portation services of a special and individual nature required by the customer 
and not provided by common carriers. 


That is the suggestion of the Interstate Commerce Commission for 
a definition of contract carriage. 

The Commission also said that there is— 
need to make clear the limits of the service which a contract carrier may per- 
form, including the number of shippers which may be served— 
and suggested that the “second” [third] sentence of section 209 (b) 
of the Interstate Commerce Act be amended to read as follows: 


The Commission shall specify in the permit the business of the contract carrier 
covered thereby and the scope thereof, and it shall attach to it at the time of 
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issuance, and from time to time thereafter, such reasonable terms, conditions, 
and limitations, consistent with the character of the holder as a contract carrier, 
including terms, conditions and limitations respecting the person or persons and 
the number or class or classes thereof for which the contract carrier may perform 
transportation service, as may be necessary to assure that the business is that 
of a contract carrier and within the scope of the permit, and to carry out with 
respect to the operations of such carrier the requirements established by the Com- 
mission under section 204 (a) (2) and (6): Provided, That, within the scope of 
the permit and any terms, conditions or limitations attached thereto, the carrier 
shall have the right to substitute or add to its equipment and facilities as the 
development of its business may require. 

You will see that the point there is that the Commission in its permit 
to the contract carrier may limit the number of people that that carrier 
is to serve. That is to avoid the situation to which the Commission 
called attention and to which I have called to your attention where a 
contract carrier gets so many contracts that it is impossible to tell 
whether it is a contract carrier or common carrier. 

The railroads endorse these suggestions of the Interstate Commerce 
Commission for amendment of the Interstate Commerce Act with re- 
spect to contract carriers. 

The Commission also commented on the recommendation of the Ad- 
visory Committee that the actual charges of contract carriers be made 
public, and expressed its opposition to the Focpcest Mr. Philip A. 
Ray, General Counsel of the Department of Commerce, when he ap- 


peared before you in this hearing, in supporting the Advisory Com- 
mittee’s recommendation, has dealt fully with this matter in his 
statement and for me to do so would be unduly repetitious. I agree 
with the views Mr. Ray expressed on this point. 

In other words, we favor the publication of the actual rates or the 


contracts of the contract carriers. 
We come now to the provision dealing with the bulk commodity 


exemption. 
BULK COMMODITY EXEMPTION 


Railroads and other common carriers regulated under the Inter- 
state Commerce Act are severely handicapped in their competition 
with exempt carriers. The common carriers are required to publish 
their rates so that everyone, including competing exempt carriers, 
may know precisely what they charge; and they are prohibited, under 
heavy penalties, from charging any rate for a given service differing 
from that published. They cannot change their published rates 
except on 30 days’ notice to the public unless upon application to the 
Interstate Commerce Commission, and for good cause shown, they 
should be authorized to publish a change on shorter notice. Their 
rates must meet standards of reasonableness—they must not be un- 
reasonably high or unreasonably ]Jow—and they must not discriminate 
unjustly against any person, locality, port, or region. Their rates are 
subject to suspension. 

The exempt carrier has no such standards to observe. Where the 
rates of railroads and other common carriers are open, his are secret. 
With the common carriers’ rates before him and not subject readily 
to change, the common carriers are tied in the competitive struggle, 
and he is free to make whatever secret rate is necessary to enable him 
to get the business. 
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The report of the Advisory Committee recognizes that the Inter- 
state Commerce Act contains far-reaching exemptions and observes 
that— 


* * * regulated common carriers today encounter large and growing competi- 
tion by exempt for-hire carriers or pseudocarriers whose operations are largely 
opportunistic in character. These operations are conducted without the neces- 
sity to publish rates with freedom to discriminate in rates and service, and with 
no obligation to serve the general public. The continuing growth of this exempt 
for-hire carriage would seriously impair the maintenance of a strong and healthy 
common carrier industry, which by contrast is generally obliged to serve all of 
the public without discrimination. 

The escape provisions for water carriers under part ITI of the Inter- 
state Commerce Act pose a serious competitive problem. The trans- 

ortation by water of commodities in bulk is exempted from regulation 
y several provisions, the broadest of which is the so-called dry-bulk 
exemption found in section 303 (b) of the act as follows: 

Nothing in this part shall apply to the transportation by a water carrier of 
commodities in bulk when the cargo space of the vessel in which such commodi- 
ties are transported in being used for the carrying of not more than three such 
commodities. 


Dry-bulk commodities include such commodities as coal and coke, 
ain, ore, sand, gravel, and sulfur, with respect to which there is 
een competition between rail and water carriers. 

The effect of this exemption, which has been a part of the law since 
its enactment in 1940, is substantial; and especially since the end of 
World War IT its impact has been sharply felt by the railroads and by 
regulated water carriers. The Commission has said in its latest two 
annual reports (68th annual report, p. 20; 69th annual report, p. 18) 
that the exemption “makes effective regulation of water transportation 


impossible,” and in commenting upon a bill in the last Congress— 
S. 3111, 83d Congress—the Chairman of the Interstate Commerce 
Commission, in a letter dated March 31, 1954, addressed to the chair- 
_ of the Senate Committee on Interstate and Foreign Commerce, 
said: 


The public interest in stable, reasonable, and properly related rates cannot 
find expression in the complete absence of control of a large part of the bulk- 
carrying trade. 

During the first few years of operation under part III of the act, this country 
was at war and conditions were such that every carrier had more than it 
could do to keep up with the demands for services. With the return to more 
normal conditions, however, the competitive situation has become intense. It is 
now apparent that effective overall regulation is not possible so long as bulk 
commodities can be moved by exempt carriers. 


Table I, already made a part of this record, shows that tonnage on 
rivers and canals has quadrupled from 20 billion ton-miles in 1939 to 
86 billion ton-miles in 1955. The tonnage of dry-bulk commodities 
carried dominates all traffic on the inland waterways. As the Inter- 
state Commerce Commission said in its written comments on the bills 
now being considered by your committee : 

This exemption and others in part III leave the greater part of all domestic 


water transportation free from regulation. The most important of these is the 
bulk-commodity exemption. 
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The recommendation contained in the report of the Advisory Com- 
mittee is: 

Repeal the bulk commodity exemption applicable to water carriers so as to 
subject such transportation to regulation similar to that applicable to other 
transportation. 

The railroads endorse and support this recommendation for repeal 
of the bulk commodity exemption found in section 303 (b) of the 
Interstate Commerce Act. Section 14 of H. R. 6141 would accom- 
plish this. 

PASSENGER SERVICE DEFICITS 


I come now to the subject of passenger service deficits. 

The recommendation of the Presidential Advisory Committee con- 
cerning passenger service deficits is as follows: 

Empower the ICC to override certain State service requirements if contin- 
uance of such service would result in a net revenue loss or otherwise unduly 
burden interstate and foreign commerce provided reasonably adequate service 
in lieu thereof is available. 

This recommendation is reflected in section 6 of H. R. 6141 which 
would amend section 13 (3) and (4) of the Interstate Commerce Act 
in a manner appropriate to effectuate the recommendation. 

Generally, under existing law, railroads are forbidden to discontinue 
the operation of particular passenger trains without first having ob- 
tained the approval of State authority, and the Interstate Commerce 
Commission has held that it is without power in this connection un- 
less there be involved complete abandonment of a line of railroad, 
rather than merely the discontinuance of a train. 

The State authorities are not expressly charged by statute with 
the duty of protecting interstate commerce against undue burdens 
or of promoting an efficient and economical national transportation 
system. Proceedings before State authorities involving the discon- 
tinuance of passenger trains have at times turned in large part upon 
local issues—local pride and convenience—and have overlooked or 
minimized the broader and more fundamental issues of national in- 
terest and importance. The railroads have repeatedly taken the po- 
sition that this situation calls for remedial action along the lines reec- 
ommended by the Advisory Committee. 

Recently, however, there have been developments which should be 
borne in mind at this time. I refer especially to the fact that the 
Interstate Commerce Commission, on March 19, 1956, instituted a 
sweeping and comprehensive investigation of the deficit in passenger- 
train service and of possible ways and means of reducing or eliminat- 
ing that deficit (I. C. C. Docket 31954). All passenger-carrying rail- 
roads have been made parties to this proceeding. The State commis- 
sions have been invited by the Interstate Commerce Commission to 
cooperate in the investigation and it is our understanding that they 
will do so. 

It should be mentioned also that the National Association of Rail- 
road and Utilities Commissioners, which is the association of State 
commissions, has a standing special committee engaged in the study 
of the passenger deficit problem and that the activities of that com- 
mittee have been helpful in bringing about an awareness on the part 
of the individual State commissions and others of the seriousness and 
importance of the passenger deficit situation. 
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The passenger train deficit problem is one of the utmost importance. 
It is complex and involves innumerable factors. We think considera- 
tion by your committee of legislation dealing with the recommenda- 
tion under discussion might properly be deferred pending develop- 
ments in the investigation which is being undertaken by the Interstate 
Commerce Commission. This is not to say that it may not be found de- 
sirable to enact legislation similar to that contained in section 6 of 
H. R. 6141. The suggestion is merely that your committee might de- 
sire to await the result of the Interstate Commerce Commission’s in- 
vestigation before reaching a final conclusion. 


SUMMARY CONCLUSION 


In summary, the position of the railroads as to those matters with 
which I have dealt is as follows: 

Private carriage: The railroads support the purposes and objec- 
tives of the recommendations of both the Presidential Advisory Com- 
mittee and the Interstate Commerce Commission that for-hire car- 
riage performed under the guise or subterfuge of private carriage be 
restrained or regulated. 

Contract carriers: The railroads support the aims and objectives of 
the Advisory Committee’s recommendation that contract carriers be 
redefined and that the actual charges of contract carriers be filed. 
They endorse the Commission’s suggestion for statutory redefinition 
of contract carriers, and its proposal for amendment of the law in such 
a way as to enable it suitably to restrict the scope and terms of permits 
issued. 

Bulk commodity exemption: The railroads support the recommen- 
dation of the Advisory Committee, concurred in by the Interstate 
Commerce Commission, for repeal of the dry-bulk commodity exemp- 
tion for water carriers. 

Passenger service deficits: The railroads endorse the recommenda- 
tion of the Advisory Committee, to which the Interstate Commerce 
Commission does not object, with respect to enlargement of the Com- 
mission’s jurisdiction to include authority over the discontinuance of 
railroad services that are unprofitable or that otherwise unduly burden 
interstate commerce; but they believe that consideration of the pro- 
posal may properly be deferred pending developments in the passen- 
ger deficit investigation recently undertaken by the Commission. 

Mr. Harris. Does that conclude your statement, Mr. Fort ? 

Mr. Fort. Yes, sir. 

Mr. Harris. Very well. I want to compliment you on your presen- 
tation of these particular items involved in this hearing. Certainly 
you have presented to us in very clear and concise form this discussion 
of the facts in the industry which you represent. 

Mr. Rogers, do you have any questions ? 

Mr. Rogers. I do not think so, Mr. Chairman. I think Mr. Fort has 
made a very clear and concise statement. I do not believe I have any 
questions. 

Mr. Harris. Mr. Hale, do you have any questions? 

Mr. Hate. I do not think that I have any questions at the present 
time, Mr. Chairman, except that this question of passenger service 
deficits puzzles me a great deal. I imagine that the services in which 
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I am most interested are unprofitable and would be terminated. It 
troubles me a great deal, but I do not know the answer to it. 

Certainly there is a great deal of suburban passenger service that is 
unprofitable, is that not right ? 

Mr. Fort. Suburban commuter service, that is right. There is a 
great deal of commuter service that is thought to be unprofitable, yes, 
sir. 

Mr. Harz. What has happened, for example, to our old friend the 
Long Island Railroad, that suffered acutely from its commuter service, 
I remember ? 

Mr. Fort. I think the Long Island has been permitted to increase 
its rates and as you know many things have been going on with respect 
to the Long Island Railroad. There are many developments that 
have taken place with respect to the Long Island Railroad, and while 
I am not familiar with the situation as a matter of personal knowledge, 
I understand things are looking better on the Long Island than they 
have for a long time. 

There have been various arrangements made there with respect to 
taxes, fares, and other things. I am not familiar enough with them to 
talk about them. But I do understand that the Long Island—or the 
prospects on the Long Island—are better now than they have been. 

Mr. Hate. I am gratified to hear it. It is not a railroad that enters 
into my own life particularly, and I seldom use it. Nevertheless, it 
means a lot toa lot of people. 

Mr. Fort. That is right. 

Mr. Hate. I think that that is all, Mr. Chairman. 

Mr. Harris. Mr. Flynt, do you have any questions? 

Mr. Fiynt. I want to join with the other members of the committee, 
Mr. Fort, not only in complimenting you but thanking you for this 
information that you have brought us in your statement. I regret that 
I had to miss a part of it. 

On this question as you have suggested, following up the questioning 
by the gentleman from Maine, Mr. Hale, of the deficit problem, I 
notice you suggest that we defer action on that particular phase of it 
until we receive the report of the ICC investigation. That, of course, 
we probably should do. 

In the meantime, to what extent do you think that this committee 
or any other group should go into the question of making possible 
action by the carriers themselves toward the elimination of these 
routes or schedules which necessarily operate at a deficit, and, of course, 
the more you would raise the fares the greater that deficit will become? 

Mr. Fort. You mean whether the Commission should do something 
to override the State authorities ? 

Mr. Fuynt. Yes. 

Mr. Fort. My suggestion was, and I think that Mr. Ray made the 
same suggestion for the Department of Commerce, that your commit- 
tee might wish to hold in abeyance consideration of legislation of that 
kind pending these developments that are now underway. 

Mr. Fiynt. While, of course, we probably will withhold any defi- 
nite action on it, your own thoughts on that might be of some value to 
us. I am sure they would be. They might aid us in consideration we 
re give to it before we go into the more thorough consideration 
of it. 
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Mr. Forr. As I stated in my paper, the railroads have repeatedly 
stated their position as being in favor of giving the Interstate Com- 
merce Commission, a body charged with overall responsibility, cer- 
tain authority with respect to the discontinuance of passenger trains 
which are losing money and burdening interstate commerce. We have 
thought that that was a sound doctrine, and we have been for it. 

The Cabinet Committee was for it. However, in view of this investi- 
gation that the Commission has started, and since the thing has waited 
this long, we thought that perhaps it would be proper for your com- 
mittee, with so much to do, and such an enormous scope of proposed 
changes before it, to let the matter rest pending developments in this 
investigation before the Commission. 

It may well be, Mr. Flynt, that you will decide that you should have 
legislation of that kind. On the other hand, as I indicated in the 
paper, the State commissioners have a committee that is very much 
aware of the seriousness of this deficit situation and that has made 
the individual State commissions much more aware of it than they 
have been in the past. I believe they are doing better than they have 
done in the past. 

Mr. Fiynt. Referring to page 14 of your statement, Mr. Fort, where 
you say you agree with the Commission and with the Advisory Com- 
mittee, you state that wherever for-hire carriage is performed under 
the guise or subterfuge of private carriage, it ought to be restrained or 
regulated. Which do you think would be preferable, to restrain it 
entirely or regulate it? 

Mr. — The Interstate Commerce Commission has had more ex- 


perience with this subterfuge than I have or any of us have in this 


room. In its report to your committee it makes definite recommenda- 
tions as to what should be done and suggests statutory language which 
I think deserves the consideration of your staff and of your commit- 
tee. I think it is a difficult thing to reach, a very difficult thing to 
reach. I think that they should be regulated in the event that their 
services are in fact the services of contract carriers or of common car- 
riers. They should be regulated like any other contract carriers or like 
common carriers are regulated. 

Now whether it is necessary to go further and have some form of 
prohibition in the statute, I would not undertake to say. The Com- 
mission apparently thinks that there should be some form of prohibi- 
tion in the statute. 

Mr. Fiynr. But leaving aside for the time being, at least, the ques- 
tion of complete restraint or prohibition of it, it is your position and 
that of those whom you represent here today that it should have defi- 
nitely been regulated whenever they engage in interstate commerce ? 

Mr. Forr. Yes, sir. 

Mr. Fiynrt. That is all. 

Mr. Dotxiver. Mr. Fort, I join in the sentiments of the other mem- 
bers of the committee as to the excellence of your statement and I shall 
not be long in my questioning. ; 

I refer you to page 24 of your statement which is your summary of 
conclusions. These questions are designed to clarify my own mind as 
to what your aim is and the implications of it. As far as the private 
carriage of goods or passengers is concerned, the Interstate Commerce 
Commission has no authority whatever, does it ? 





578 TRANSPORTATION POLICY 


Mr. Forr. No, sir, not for legitimate private carriage. They have 
no authority for economic regulation. They have certain authority 
with respect to safety regulation. F 

_Mr. Dottiver. So anyone that wants to can get in his car and carry a 
piece of furniture from here to any place he can get to with this with- 
out any interference except on the matter of safey and proper conduct 
on the highways. 

Mr. Forr. That is right. 

Mr. Dotttver. The place where you are asking for relief and where 
the Interstate Commerce Commission agrees with you is where this 
private carriage steps over into a for-hire carriage. 

Mr. Forr. That is right. 

Mr. Dottiver. And you're seeking a definition in the statute as to 
where that line is crossed. 

Mr. Forr. That is exaclty right. 

Mr. Dottiver. As to the contract carriers, what is the situation that 
they are in with respect to licensing or control economically by the 
Interstate Commerce Commission ? 

Mr. Fort. In the first place, the contract carrier may go into busi- 
ness under a less stringent requirement than those that are applicable 
to a common carrier. A contract carrier may get a permit if he is 
fit, willing and able, and if it is consistent with the public interest 
that he be granted a permit. A common carrier must get a cer- 
tificate of public convenience and necessity, so that you start with 
that difference in the case of a contract carrier. In the second place, 
the common carrier must publish its rates and must not discriminate, 
whereas a contract carrier does not have to publish anything except 
its minimum rates and it does not have to publish its actual rates 
and it is free to discriminate as it sees fit. 

Mr. Dotutver. And charge whatever he can get. 

Mr. Fort. Yes; above the minimum. 

Now, you can see that if the contract carrier is, in effect, a common 
carrier in that it undertakes to carry for anybody who wants the 
goods to be carried, and some of them have a great number of con- 
tracts, it has a great advantage over the person who is openly a com- 
mon carrier, the other motor vehicle who as a common carrier is sub- 
ject to more stringent regulations and requirements. 

Mr. Dotrrver. As I understood your testimony in the main body 
of your statement, the common carrier by truck carries a relatively 
minor part of the truck traffic in this country. 

Mr. Fort. I would not say a minor part. The part of the truck 
transportation, intercity truck transportation, regulated by the Inter- 
state Commerce Commission is substantially 32 percent. 

Mr. Dotutver. And the rest of it is unregulated ? ; 

Mr. Fort. That includes both contract carriers and common carriers 
within that 32 percent. Now, I think some 8 percent is contract car- 
riage. I would not undertake to say how much is contract. 

Mr. Dotriver. So that the bulk of that kind of traffic by truck un- 
der the control of the Interstate Commerce Commission is unregu- 
lated. 

Mr. Fort. It is not under control. ; : 5 

Mr. Dotttver. Now, what you are asking for then in connection 
with contract carriers is to get a closer definition of the meaning of 
that term in relation to common carriers, 1s that correct ? 
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Mr. Forr. Yes, sir, and we prefer the definition suggested by the 
Interstate Commerce Commission in its letter to you to the definition 
suggested by the Advisory Committee. That is one thing. Another 
thing we want as to contract carriers is that they be required to publish 
the rates and make public the rates they actually charge or else file 
their contracts and make them public. The third thing we want as to 
contract carriers is that the Commission be authorized in granting 
permits for contract carriers to limit the number of contracts or ship- 
pers that they are to carry for, so that they will not grow into what 
are in effect common carriers. That is in keeping with the recom- 
mendation of the Interstate Commerce Commission. 

Mr. Dotutver. In other words, there would be a certain number of 
contracts they could enter into without getting into the category of 
common carrier. 

Mr. Forr. That is correct. 

Mr. Dotttver. Do you have any suggestion as to the number or the 
scope of those contracts or are you prepared to say ? 

Mr. Fort. I think that that would have to be left to the discretion 
of the Interstate Commerce Commission in the particular case. That 
is, depending upon the circumstances of the case. 

Mr. Dotiiver. And the magnitude of their operations? 

Mr. Forr. Yes. 

Mr. Dottiver. Now, the next thing you mention in your summary is 
the bulk commodity exemption, which refers specifically to the dry- 
bulk commodity exemption for water carriers. Under the statute at 
the present time that is not regulated at all, is that correct ? 

Mr. Fort. That is correct. 

Mr. Dotitver. Now, would it be your expectation that if it were 
regulated which I understand you recommend, you could obtain part 
of that traffic for the railroads ? 

Mr. Forr. You mean, would all of it go to the regulated water car- 
riers or would we get some of it ? 

Mr. Dotttver. To put it very bluntly and perhaps impolitely, would 
this repeal of the bulk commodity exemption give you some of that 
traffic for the rails? 

Mr. Fort. We think that it would. It would at least give us a chance 
to get some of it which we have not got now. 

Mr. Dorttver. Under present. circumstances, is that door closed as 
far as the railroads are concerned ? 

Mr. Fort. That is right. 

Mr. Dotuiver. So you would expect to get some of that. 

Mr. Fort. We would; yes. 

Mr. Dotutver. If that exemption were repealed. 

Mr. Fort. Yes. 

Mr. Dottiver. Is it true that under present circumstances where you 
try to get some bulk commodity traffic, in competition with the water 
carriers, they can always undersell you? Is that the fact at the pres- 
ent time ? 

Mr. Fort. Well, I would not know whether I could say “always” or 
not, but I think what you have in mind is certainly substantially cor- 
rect. We have no fair chance to compete with them for that traffic. 

Mr. Dotiiver. Of course, you do have a greater rapidity of service 
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than the water carriers and that is the advantage that you can offer 
for your type of transportation. 

Mr. Forr. Many times that is not any particular advantage with 
some of these bulk commodities. 

Mr. Dotutver. Now, the final thing you mentioned, Mr. Fort, is the 
question of passenger service deficits. As you have said, that that is 
a very grave problem. What is the status as to the accounting in rail- 
roads with respect to the cost charges that are made against passenger 
traffic? Is that a setup of the Interstate Commerce Commission, or 
does each railroad set it up for itself? How do we know what the 
proper costs are that are charged against passenger traffic ? 

Mr. Fort. The Interstate Commerce Commission has provided a 
formula for dividing the costs between the passenger business and the 
freight business. Some of those costs that are assigned to the passenger 
business are direct costs to the passenger business. 

Mr. Doturver. Such as the costs of passenger cars. 

Mr. Forr. Others are allocated or common costs, that are divided. 
Now, the whole question of whether that formula is a correct or 
reasonably correct formula will be under review in this investigation 
by the Interstate Commerce Commission. Now, of course, the results 
from that formula with the allocated costs do not reflect at all what 
the out-of-pocket loss to the railroads is from operating passenger 
service. Those common costs would still remain in large part even if 
there were no passenger service. So that when you see those tre- 
mendous amounts like $700 million a year that is produced by this allo- 
cation and the use of the Commission’s formula, you must bear in 
mind that that does not at all represent out-of-pocket loss by the rail- 
roads on account of the passenger service. 

Mr. Doxuiver. Actually there are some railroads in the country 
that would be glad to abandon completely their passenger service, is 
that nottrue? That is, from the standpoint of profit. 

Mr. Fort. I suppose that there are. It becomes very complicated as 
to what you can abandon and what you cannot and what you have got 
to have in the way of passenger facilities as a security measure and 
matters of that kind. 

Mr. Dotuiver. Are there not actually some railroads that run no 
passenger trains whatever ? 

Mr. Fort. I think that the Virginian, if I am correct, does not run 
any passenger service. I understand they run 1 or 2 trains. I do not 
know any large railroad that does not. I am told that the Elgin, 
Joliet & Eastern Railroad does not. 

_Mr. Dotiiver. How about the Toledo, Peoria & Western ? 

Mr. Forr. The D. T. & I. does not run any passenger trains at all. 

Mr. Dotutver. With respect to the abandonment of trains, this ques- 
tion that comes up very often in my own congressional district and 
State, and all through the wide open spaces. The abandonment of 
these passenger trains has an impact not only on the passenger busi- 
ness which is a very low minimum, but affects the mail service in these 
smaller communities. Do the railroads get any relief from the Post 
Office Department by way of keeping these trains on the rails, these 
passenger trains on the rails? 

Mr. Fort. You mean special dispensation or charges from the post 
OMCs ? 


Mr. Dotutver. Yes. 
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Mr. Fort. No, sir; they do not. 

Mr. Dotiiver. What is the basis of the mail charges that are made ¢ 
Is it a per ton-mile, or so much per mile for space occupied, or so much 

er car, or is there any formula or is it just a matter of bargaining 
etween the Post Office Department and the railroads ? 

Mr. Forr. 'The Interstate Commerce Commission fixes the rates in 
the first place. 

Mr. Dotiiver. You mean the mail rates? 

Mr. Forr. The mail rates, yes, and in the last case before the Com- 
mission they were fixed on an entirely different basis from any basis 
that had been used theretofore. That is, with terminal costs taken into 
account In a certain way. 

But I do not know that I could undertake in a short time, if indeed 
at all, to tell you just what the basis is for determining those rates. 
= are supposed to be, under the law, compensatory. 

r. Doutiver. Thank you, Mr. Chairman, that is all. 

Mr. Hate. Actually, is it not true that there are very few railroads 
that would not be pleased to give up all their passenger service? In 
other words, there are only a few railroads that have profitable pas- 
senger operations, is that not right? 

Mr. Fort. I do not know any railroads that have profitable pas- 
senger operations when you measure it by this formula of the Com- 
= including the allocated costs. I know of no railroad that does 

ave. 

Now, there may be railroads that are better off running the passenger 
service than they would be not running it. In other words, they would 
have no out-of-pocket loss, but some profit over out-of-pocket expenses. 

Mr. Hatz. What troubles me is that if you give the ICC the jurisdic- 


tion to relieve the railroads from rendering unprofitable passenger 
service, where are the ICC going to stop? 
a 


Mr. Forr. Well, under the law that was proposed and as written 
in H. R. 6141, the Commission can grant the authority, over a State 
authority, to take off a passenger train only in the event that it is an 
undue burden on interstate commerce. I have forgotten the other 
language. I think it provides that there be adequate passenger service 
in lieu thereof. I will give you that exact language in a moment. 

You will see that there are safeguards thrown around it, Mr. Hale. 
It says: 
or that any such service requirement causes or will cause a net loss in revenue to 
the carrier or carriers involved or otherwise unduly burdens interstate commerce. 

I am reading from the bill, on page 7, section 6 (b). 

Mr. Hate. You are drawing a distinction between passenger service 
that “unduly burdens” interstate commerce and one that does not # 

Mr. Fort. I am sorry; I did not get your question, Mr. Hale. __ 

Mr. Hate. I notice this language here in line 21 and 22, where it 
says— 
that any such service requirement causes or will cause a net loss in revenue to the 
carrier or carriers involved, or unduly burdens interstate or foreign commerce. 

What is the difference between a due burden and an undue burden? 

Mr. Fort. I should think that would be within the discretion of 
the Commission. > 

Mr. Hatz. Are you not getting into comparatives of unprofitability. 

Mr. Fort. Well, there is an “or” there, you see. It says— 
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which will cause a net loss in revenue to the carrier or otherwise unduly 
burden 

Mr. Hare. You are getting into a position of saying to a railroad 
that “you must lose a little on passenger traffic, but we will not let you 
lose too much.” Is that what it comes to? 

Mr. Forr. No; I donot think so, Mr. Hale. 

Mr. Hate. It is hard for me to see how you can have an accounting 
system, without incurring prohibitive expense, that enables you to 
say that one particular train makes money and one does not. When 
I go to New York on the train and every seat is occupied, I think, 
“Well, maybe this train is making money for the Pennsylvania Rail- 
road,” and if every seat is empty, I feel sure it is not. 

Mr. Fort. I think you have two very good tests there. 

Mr. Hate. Now there is one other point that was raised this morning 
by Mr. Langdon. I am sorry that I missed the first part of your test1- 
mony, Mr. Fort. However, there is this business of having this test 
of getting a fair share of a particular business on the part of railroads 
as opposed to trucks. I do not understand how the ICC can say what 
is a fair share of a particular piece of business. 

Mr. Forr. We do not think that there is any rational way they pos- 
sibly could make such a finding. 

Mr. Hatz. It seems almost absurd to me to say that there is such 
a thing. 

Mr. Forr. That is the way it seems to us. 

Mr. Hate. Unless draw a perfectly arbitrary line and say half of 
this business must be carried by trucks and half by railroads, or a 
third by trucks and a third by railroads, and a third by water carriers. 

Now, the other thing was this: You are answering the complaint of 
the water carriers. Apparently your answer is that the water car- 
riers now enjoy an artificially sheltered position in the general com- 
petitive situation, is that not right? That is, under this particular 


statute. 
Mr. Fort. They undoubtedly do have a sheltered position under 


the statute today; yes, sir. 

Mr. Hate. In other words, they have had this phenomenal four- 
fold growth due to an extraordinarily favorable legislative situation. 

Mr. Fort. Together with the very large subsidies that they have 
received through the expenditure of hundreds of millions of dollars 
of Government money in improving the waterways for which they 
pay nothing. 

Mr. Hare. Well, yes, and that is why one of the witnesses said that 
the railroad system was good and theirs was bad, because they only 
took what the Lord gave them. 

Mr. Fort. Mr. Hale, before you get too far from this passenger 
deficit, you will notice on page 8 of the bill the proviso— 
Provided, That in any such investigation involving a State service requirement, 
the Commission shall not issue such order prescribing or requiring discontinuance 


or curtailment of service covered thereby unless it finds that there is or will be 
available to the public reasonably adequate service in lieu thereof by other car- 


riers— 
And so on. 

Mr. Hate. Well, yes, but take the passenger service that does inter- 
est me personally, which is the passenger service rendered by the 
Boston & Maine Railroad, when I went to go from Boston to my home 
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in Maine. To be sure, there is an airline which the Civil Aeronautics 
Board does not treat any too well and there are buses which are very 
much less comfortable than the train. Under this language, will the 
Boston & Maine Railroad run trains into Maine? That is probably 
not entirely a fair question, but I would like to have your comment. 
What I am trying to get at is the meaning of this language, “there will 
be available to the public reasonably adequate service.” What is 
“reasonably adequate service” ? 

Mr. Fort. I think that that is what you would argue about in the 
particular case, and I think that my comment on your question is the 
very comment that you offered with respect to your question. It is 
hardly a fair question. 

(There was discussion off the record.) 

Mr. Harris. I had just one question, Mr. Fort. You discussed these 
various points at some length, but going back to the private carrier, 
that was, I believe, the only one of these points that you did not make 
concrete or specific recommendations on. You did say, as I recall the 
statement, that the language proposed in the Cabinet committee’s 
report, implemented by the bills introduced, in your opinion did not 
reach the problem. 

Mr. Fort. Yes, sir. 

Mr. Harris. You never did, as I recall, give any specific sugges- 
tions as to how it should be reached. 

Mr. Forr. You are correct in that, Mr. Chairman. I called atten- 
tion to the fact that the Interstate Commerce Commission in its let- 
ter commenting upon the bill did come forward with statutory lan- 
guage that it proposed to reach this matter, and I said I though that 
was entitled to very careful consideration in view of the experience 
that the Commission has had with these various subterfuges. I, my- 
self, have not exact language, statutory language, to offer to the com- 
mittee. 

Mr. Harris. Do you think if we go along and consider this, that 
some utopian language might come to you that might help us in con- 
sidering it? 

Mr. Forr. It did not last night. I thought about it a lot last night. 

Mr. Harrts. Very well. If you do have any suggestions we would 
be glad to receive them. 

Mr. Forr. Thank you very much, and may I express to the commit- 
tee my thanks for your unfailing courtesy and consideration. 

Mr. Harris. Thank you, Mr. Fort. We are always glad to have 
you appear before the committee. We appreciate your presentation. 

We have a request from M. H. H. Ellsworth, executive secretary of 
the Utah Citizens Rate Association in opposition to section 19 of the 
proposed bills pertaining to section 402 (c) of the Interstate Com- 
merce Commission Act. 

It may be included in the record. 

(The statement is as follows:) 

STATEMENT OF H. H. ELLSwortH, EXxecutTIvVE SECRETARY OF THE UTAH CITIZENS 

Rate ASSOCIATION, IN OPPOSITION TO SECTION oF S. 1920 AND SrmiaR Pro- 


POSALS IN H. R. 6141 AND H. R. 6142 PERTAINING To SEcTION 402 (c) OF THE 
INTERSTATE COMMERCE ACT 


The Utah Citizens Rate Association is a nonprofit association of shippers 
organized over 30 years ago for the purpose of promoting the business interest 
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of its members with particular emphasis on transportation conditions and freight 
rates. The association functioned very effectively within this sphere through 
the years until 1949 at which time the membership decided to incorporate a 
subsidiary organization known as the Utah Freight Association for the purpose 
of consolidating less-than-carload shipments originating in the East into carload 
quantities for reforwarding and ultimate delivery to the members at Salt Lake 
City. 

Such a consolidation could, of course, have been performed at any time through- 

out the years prior to 1942 since there was no regulation whatsoever in this field 
and even subsequent to 1942 operations of this character were specifically 
exempted from regulation. It was not until 1949, however, that economic condi- 
tions became such that some method of reducing freight costs was imperative. 
Commencing on January 1, 1947, successive horizontal percentage increases in 
the freight rates applicable to the intermountain area produced a staggering 
total increase in dollars and cents in our freight rates. Because of our rela- 
tively poor bargaining condition, receivers of freight in this area were paying 
substantially higher freight rates on shipments moving in connection with the 
freight forwarders than were our competitors on the west coast. Attempts 
to secure reductions in these rates were to no avail. 
In addition freight rates to this area have been traditionally higher than 
in the balance of the country which fact has presently led to a complete investi- 
gation by the Interstate Commerce Commission of the scale of class rates applic- 
able from, to and within the 11 Western States. 

These disadvantages costwise to the members of our association made it 
an economic necessity to immediately avail themselves of all possible means 
to reduce freight costs. It was because of these factors, and these factors only, 
that the Utah Freight Association came into existence. 

Section 19, H. R. 6141 and H. R. 6142 is sponsored by and exclusively for the 
benefit of the freight forwarders. There is no support for this measure from 
the shipping public, nor from the other common carriers. Its inclusion in the 
Cabinet Committee report in the exact language so often used by the freight 
forwarders is a tribute to the efficiency of this organization’s lobbying activities. 
It is significant that no member of the shipping public was invited to express 
their views with respect to this proposed report. We are quite certain that none 
of the working committee could have had any accurate information as to the 
functions of bona fide associations other than that material supplied them by 
the freight forwarders themselves. 

It is also significant that while the freight Forwarders Institute, through its 
spokesman Giles Morrow, constantly insists that shipper associations are oper- 
ating as unregulated freight forwarders there is no inclination or suggestion 
on their part to regulate such organizations, Their only suggested solution is to 
legislate these organizations out of existence leaving a virtual monopoly of this 
type of traffic in the hands of a few freight forwarders. This becomes even 
more interesting in the light of Secretary Weeks’ testimony before your sub- 
committee in September of 1955 in which he stated that if a change in the law 
results from H. R. 6141 and H. R. 6142 with respect to private carriage and 
contract carriage those operations subsequently declared to be illegal would be 
issued permits and subsequently regulated. The inconsistency is obvious since 
such is not proposed in the case of the shipper associations. We think these 
factors very definitely point to the special interest involved in this legislation. 
It should be apparent to anyone that the only reason any shippers’ association 
can exist, or needs to exist is that the rate levels of the freight forwarders are 
much too high. In the years where the freight forwarder rates maintained a 
reasonable relation to the underlying carload rates, very few associations func- 
tioned. The forwarders imply that the number of associations functioning 
today stems from an inability by the Interstate Commerce Commission to 
properly police the organizations whereas we believe that a much more valid 
reason is the fact that the freight rates of the freight forwarders have 
gotten completely out of line so that the shippers must of necessity pool their 
freight in order to reduce freight costs. If the freight forwarders today would 
reduce their freight rates to a realistic level we are confident few shipper 
organizations .would find it necessary to continue. The magnitude of the 
profits which would accrue to the freight forwarders because of their high 
level of rates is illustrated by the fact that the shipper associations here under 
attack save millions of dollars for their members each year and, if the freight 
forwarders were to be believed that these are actually profitmaking organiza- 
tions, these millions of dollars are in addition to that profit. Thus, it becomes 































































we=wvyy § ww S| 66 


ee ee i a 


TRANSPORTATION POLICY 585 


readily apparent that the freight forwarders are not interested in the public 
interest, but in a very specific private interest dictated by selfish motives. 

The Interstate Commerce Commission itself has become the unwitting tool 
of the freight forwarders in their recommendation to Congress that legis- 
lative standards are needed for shipper associations. Perhaps an analysis of 
the background of the Interstate Commerce Commission’s recommendation 
would be helpful. This recommendation has regularly been made since the 
decision in the Pacific Coast Wholesalers Association case wherein the Supreme 
Court upheld the right of shippers to consolidate their own freight. Much 
has been made of this case by the Freight Forwarder Institute by their state- 
ments that it completely freed associations from any investigation by the 
Interstate Commerce Commission. This is not true. A review of the Pacific 
Coast Wholesalers Association’s case brings forth some interesting facts. In 
the extensive investigation conducted by the Commission’s staff their original 
order gave the associations a clean bill of health stating clearly Pacific Coast 
Wholesalers Association’s operations were those of a bona fide association. The 
freight forwarders then objected to this report and asked for reconsideration. 
Upon reconsideration and review, the Interstate Commerce Commission decided 
that so far as the shipments moving in the pool on a collect basis were con- 
cerned Pacific Coast Wholesalers Association was still operating as a bona fide 
association, but so far as the shipments moving on a prepaid basis only were con- 
cerned their operations were those of a freight forwarder. Thus, the Commis- 
sion itself decided that only an extremely small part of the operation of Pacific 
Coast Wholesalers Association representing something less than 20 percent 
of its total operation was susceptible of a holding that it was that of a freight 
forwarder. The Supreme Court, of course, subsequently overturned the Inter- 
state Commerce Commission decision with respect to this small segment of 
traffic. Now, however, we find the Commission and the freight forwarders 
using this decision as a springboard for legislation to completely outlaw all 
shipper association operations including those originally found to be bona fide 
in the Commission’s own investigation. If the Commission were to be strictly 
accurate and logical it would appear they should seek legislation dealing 
exclusively with the small portion of traffic their own investigation indicated 
to them was that of a freight forwarder. There can be no justification for 
seeking such a change as here proposed. 

If we were to summarize the special interest legislation presently before the 
84th Congress sponsored by the freight forwarders, we believe the pattern of 
control being sought by this group becomes very apparent. 

Firstly, H. R. 6141 and H. R. 6142 would completely eliminate all shipper 
associations establishing a virtual monopoly of this traffic in the hands of a few 
freight forwarders. 

Secondly, 8S. 3365 would result in freezing the holders of freight forwarder 
= at present levels and completely restrict free entry to the field in the 

uture. 

Thirdly, S. 3366 would permit the freight forwarders to negotiate with the 
underlying rail carriers for special rates not available to the shipping public in 
general. This legislation is opposed by the railroads themselves inasmuch as 
they realize the tremendous bargaining power the freight forwarders could 
have but one result, namely, the impairment of revenues to the rail carriers and 
the subsequent necessity of increased freight rates from the shipping public. 

Fourthly, 8. 3367 would amend the Interstate Commerce Act to permit freight 
forwarders to control one or more carriers subject to parts 1, 2, and 3 of the act 
(rails, motor, or water). 

Putting all of these proposals together presents a rather frightening picture. 
It would permit a few large freight forwarders to gain control of the underlying 
carriers which they utilize, negotiate special reduced rates with those carriers, 
prevent the entry of additional competition to the field and eliminate the rights 
of shippers to consolidate their own freight. There is no question but what the 
end result would be a complete monopoly in the class of traffic presently handled 
by freight forwarders and increased shipping costs to the public. 

The specific language of section 19, H. R. 6141 and H. R. 6142 is completely 
impossible. Our analysis of these provisions follows: 

1. Proposed language of section 19, H. R. 6141 is so broad and indefinite that 
the power to legislate against many for the benefit of a few would be delegated 
to the Interstate Commerce Commission. The proposed legislation sets up the 
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following as criteria for the Commission to follow in making a determination 
as to the exempt status of any association. 

(a) “Making such exemption inapplicable to such person is necessary to carry 
out the purposes of * * * the National Transportation Policy declared in this 


act.” 
(b) “The Commission shall consider, among other things, which in its opinion 


are pertinent and revelant.” 
(c) “The facts and circumstances surrounding the organization and establish- 


ment of such activities.” 

(d) “The scope of the activities (1) geographically, (2) and as to commodities 
handled (3) and persons served.” 

(e) “The basis of charges if any for the service, or services provided.” 

(f) “The extent such activities are in competition with the services of freight 
forwarders subject to this part.” 

Under (a) there could be a complete lack of violation so far as points (b) 
through (f) are concerned, yet the association could still lose its exemption 
under some administrative ruling purporting to relate to the “National Trans- 
portation Policy.” Similarly under (b) assuming the organization had a clean 
bill of health so far as points (c) through (f) were concerned, the Commission 
could look to “other things” which it thought pertinent and relevant in order to 
find a basis for revoking the exemption. No hint as to what these “other things” 
might be is given. There is no definition under (c) as to which might be con- 
sidered favorable facts and circumstances surrounding the organization and 
which might be considered unfavorable facts and circumstances surrounding the 
organization of various shippers’ associations. Certainly, by so stretch of the 
imagination could this language be construed as a standard since no elements 
either good or bad are set forth to enable a determination. Point (d) implies 
that substantial quantities of freight, large geographic areas, many commodities 
and a large number of persons are all bad so far as determining exempt status is 
concerned. Conversely, it would imply that little freight, small areas, few com- 
modities and few persons might be more favorably considered. This section 
might be paraphrased to state that if the association is handling sufficient quan- 
tities of freight on behalf of its members to make its volume attractive to any 
freight forwarder, the Commission should remove its exempt status so that the 
freight forwarder could inherit the traffic. Point (e) would appear to deal with 
the method of handling overhead expenses in connection with the consolidation 
services. This is pure speculation since the language itself is simply not under- 
standable. However, if overhead is the element involved we again would presume 
that large overhead expenses are bad and small overhead expenses are good. 
To this we will readily agree since any businessman today makes every effort 
to keep his overhead down and we can assure you that shippers in operating their 
association make the same effort. It is difficult to see the connection so far as 
the exemption is concerned, however. Point (f) is the catchall phrase. All else 
failing to remove the exemption the mere fact that freight forwarder service 
was available in the area involved in the shippers’ consolidation would be grounds 
sufficient for the removal of the exemption. Thus, the bill seems to be saying 
that if any shippers’ association is fortunate enough to retain its exemption 
through points (a) through (e) their efforts have been wasted since point (f) 
automatically knocks all associations out. 

The only beneficiary under this change in the law would be the freight for- 
warders themselves. In fact, not all of the freight forwarders would benefit 
proportionately since 3 of the larger freight forwarders control over 75 percent 
of the freight forwarder business. Thus, the legislation would have the effect 
of legislatively creating a monopoly for three freight forwarding companies and 
seriously injuring thousands of small shippers across the country, many truck- 
lines and the railroads. The small shippers would be substantially penalized in 
the increment in their freight charges on the shipments presently moving in the 
association cars. This penalty, in some instances would be so severe as to pre- 
vent the purchasing of goods from some areas causing either a shift in purchas- 
ing to closer markets, or the inability to merchandise that particular commodity. 
The trucklines would be injured to the extent that the rates presently paid by 
the freight forwarders to the trucklines handling traffic to the various consolidat- 
ing points of the freight forwarders are by and large substantially less than the 
charges paid on the same merchandise by shipper associations. This imnairment 
of revenues can have but one result and that is an increase so far as freight rates 
are concerned on the traffic other than freight forwarder being handled by these 
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trucklines. This is also true with respect to the rail carriers since the freight 
forwarders with their tremendous bargaining power and their battery loading 
pay substantially less in freight charges than do the shipper associations. These 
elements coupled with a shift of sources for purchasing or the discontinuance of 
certain lines could have only one result and that is the reduction of revenues to 
the underlying common carriers. 

2. Shipper associations perform a needed service to the small business. It has 
been the experience of our association that apart from costs, a much more flexible 
service can be performed by an association than can be performed by the freight 
forwarders. Each member can exercise such control over individual shipments 
moving through the association that in many cases the association becomes a 
second warehousing organization and many orders can be filled directly through 
the association without taking materials into stock. This again permits greater 
economies in operation and gives a small business additional heip in combating 
the large chain organizations. It must be remembered always that associations 
such as are under attack in section 19, H. R. 6141 and H. R. 6142, permit the 
small business to do what the large chain organizations have been able to do 
always. By joining forces with other small organizations sufficient quantities of 
freight can be pooled to make carloads where the large chain organization has 
that quantity of freight within its own control. Thus, the removal of the exemp- 
tion so far as associations are concerned would, in effect, mean abandoning the 
small business to its fate while permitting the large business to continue its 
pooling operations between various branches of the company. As to what the fate 
of the small business would be if left in the tender hands of the freight for- 
warders, we labor under no delusions. Prior to the formation of our pool-car 
association we were dependent on these freight forwarders for our LCL ship- 
ments from the East. Because of our long distance from the suppliers, freight 
costs represent a tremendous portion of our laid-in costs on all merchandise 
jobbed in this area. During this period, on literally thousands of commodities, 
the receivers of freight in the intermountain area were paying substantially 
more to the freight-forwarding companies for the movement of merchandise from 
the East than were our competitors, located on the Pacific coast, even though the 

*acific coast destinations were some 800 miles farther west. Our complaints to 
the forwarders respecting this situation were completely to no avail and since 
the freight forwarders are not subject to any long- and short-haul restrictions, 
there was no further remedy available. We have no doubt that this same situa- 
tion would again result if we were forced to revert to the freight forwarder 
monopoly suggested by this legislation. 

8. Revision of existing legislation completely unnecessary. This legislation is 
in reality a request for the right to liquidate shipper associations rather than 
police shipper association. The right to police is already available under the 
present section 402 (c) providing the exemption, and section 402 (a) defining a 
freight forwarder. This definition sets forth clear statutory standards for deter- 
mining whether the status in question is that of a freight forwarder. If these 
elements are missing in a determination so far as a shippers’ association, then 
that association would be exempt under the provisions of section 402 (c). In 
fact, when the original freight-forwarder legislation was passed, section 402 (c) 
was not contemplated, since it was felt the definition of a freight forwarder was 
sufficient to exempt bona fide shipping associations as such. However, in order 
that no mistake would possibly be made in the interpretation of the law, section 
402 (c) was added as a clarifying provision. 

That this view has merit is supported by the statement of Charles Sawyer, 
Secretary, Department of Commerce, in 1952 before a subcommittee of the 82d 
Congress holding hearings on §S. 2713. S. 2713, 82d Congress, 2d session, amended 
in the nature of a substitute April 1, 1952, by Mr. Johnson of Colorado contained 
the identical language as section 19, H. R. 6141, here under consideration. Sec- 
retary Sawyer had this to say: “With respect to S. 2713, the main objections are 
the indefiniteness of the standards provided for decisions as to removing exemp- 
tions to shippers and shipper agents, and the breadth of discretion granted the 
regulatory body in applying these standards. While it may be that exemptions 
under section 402 (c) have been extended to an unwarranted degree—perhaps 
even to the detriment of the regulated freight forwarders—this situation might 
better be remedied by more stringent enforcement of existing law rather than 
by new legislation. Should the Congress feel that new legislation is desirable, 
we believe that such legislation should define the extent of the exemptions per- 
missible under section 402 (c) and should limit the authority of the Commission 
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in this connection to application of such exemption on a case-by-case basis in 
conformance with definite criteria. With reference to the criteria proposed in 
S. 2713 it may be noted briefly that they are in some cases vague or unwarranted, 
i. e., the character or variety of the commodities handled, and the extent of com- 
petition with regulated freight forwarders. The amendment in the nature of 
a substitute to S. 2713 as introduced, would appear to further broaden the criteria 
rather than limiting it.” 

We heartily subscribe to Secretary Sawyer’s statement to the effect that the 
present law could be enforced by more diligent application and, of course, recog- 
nize the Commission’s limited funds with which to carry on these investigations, 
However, under section 19, H. R. 6141 and H. R. 6142, the Commission must on 
complaint investigate each such association. You may be assured that in the 
event this section becomes law the day following such enactment will find the 
Commission’s office flooded with complaints directed at each and every shippers’ 
association or pool car arrangement in the country. The staff of the Commission 
would thus be involved in making hundreds of investigations merely at the whim 
of the freight forwarders. There is no question but what every single association 
would have a complaint filed against it by the freight forwarders. Under the 
present law the Commission can similarly make such investigations, but would 
not be subjected to such wholesale floods of complaints. 

4. Section 19 of H. R. 6141 is inconsistent with the avowed purpose and broad 
scope of the remaining provisions of that bill. It has been said that H. R. 
6141, purporting to implement the Cabinet Committee report, is in essence a 
bill to free transportation enterprises from regulation. Much has been made of 
“free enterprise.” Here, however, we are faced with an anomaly in that the 
freight forwarders are seeking more regulation in an attempt to secure a 
monopoly, and as previously pointed out this monopoly would injure thousands 
of receivers of freight throughout the country and prefer three large freight 
forwarders. A companion measure also sponsored by the freight forwarders 
provides for a change in the language granting permits to operate as a freight 
forwarder. It is proposed to substitute the language “certificate of convenience 
and necessity” which to all intents and purposes would prevent free entry into 
the field, thus, completing the stranglehold that the freight forwarders would 
secure on the transportation of small shipments. 

There is nothing inherently sacred about the freight forwarding business as 
has been pointed out many times. The forwarders occupy the position of 
shippers with respect to the underlying transportation carriers with the excep- 
tion that they perhaps do not pay as adequate freight rates as other shippers 
have to pay. They have no large investment in equipment or facilities and cer- 
tainly should not be treated as a vested interest to the exclusion of all other 
businesses. We think inherently it is bad legislation to place the control of such 
an important segment of our economy as represented by LCL freight shipments 
in the hands of just a few people controlling three freight forwarders. This is 
particularly distasteful in an era where the Government is making every effort 
to save small business and prevent monopoly as has been the trend in the last 
few years. 

5. H. R. 6141 embodies the identical language of S. 2713 as considered by the 
Senate Committee on Interstate and Foreign Commerce in the 82d Congress, 
2d session. That this bill is repugnant to a large segment of the users of trans- 
portation becomes apparent in reviewing the record of hearings before the Senate 
Committee on Interstate and Foreign Commerce relative to 8S. 2713. Voluminous 
testimony from organizations representing thousands of shippers was presented 
at that hearing. Complete opposition was expressed by several national traffic 
organizations representing shippers large and small throughout the entire coun- 
try. We have no doubt a perusal of this record would prove informative in con- 
nection with the instant hearings. 

6. It would appear from the report of the Presidential Advisory Committee 
that they were not properly informed as to the true functions of shipper asso- 
ciations and may well not have realized their importance to thousands of busi- 
nesses throughout these United States. The following statement appeared in 
their report: “Some shipper or shipper associations involved in consolidation 
or distribution of volumes of freight on a nonprofit basis for the purpose of 
securing lower rates although termed nonprofit in fact absorbed costs which 
include overhead, and the expenses involved go beyond those paid to a carrier.” 
It is elementary that in any consolidation irrespective of any other factor there 
must be some expenses “beyond those paid to a carrier.” Overhead expenses are 
a perfectly normal incident to doing business of any kind. In fact it would be 
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impossible to conduct a consolidation without paying something to someone for 
physically receiving the freight and loading it into a car, subsequently unloading 
and distributing the car at destination and, further, certain clerical and man- 
agerial expenses to properly take into account moneys handled and so forth. 
Apparently, the Advisory Committee did not understand the fundamental prin- 
ciples of freight consolidation if the mere fact that payments are made to some- 
one other than a carrier imply that a shipper association is nonprofit. 

To the best of our knowledge, no representatives of any shipper associations 
were asked to consult with the Advisory Committee in the preparation of its 
report and we would doubt that the Committee could have been fully informed 
as to its subject matter so far as section 19, H. R. 6141 is concerned. 


CONCLUSIONS 


1. The right of shippers to consolidate their own freight for the purpose of 
effecting the savings in freight charges and thus further their own business is 
fundamental. It is not susceptible to removal through administrative rulings 
and perhaps is not susceptible to removal through legislative processes because 
of constitutional guaranties. 

2. The Interstate Commerce Commission under the present law is vested with 
adequate power to determine whether any shippers association or shipper is 
functioning as a freight forwarder or as a bona fide association exempt under 
the provisions of section 402 (c). 

3. The proposed legislation is inspired by and promoted by the freight for- 
warding companies for the purpose of securing a monopoly on the handling of 
L. C, L. shipments to the exclusion of all others and the subsequent injury to small 
businesses, Their goal would be entirely a selfish one not dictated by considera- 
tions of the overall welfare of this country or the public interest. 

4. The goal of this legislation is entirely contrary to the concepts found through- 
out the balance of the proposed bill which are primarily deregulatory in nature. 
The provisions of this bill impose more strict regulation on a large segment 
of our economy, increase monopoly and place the control of this segment of our 
economy in the hands of a very few. This is diametrically opposed to the stated 
policies of this and previous administrations whose every effort has been to main- 
tain free enterprise. 

5. The language of this bill is so broad and ambiguous as to place the legislative 
function in the hands of the Interstate Commerce Commission. There would be 
absolutely no means whereby any shipper or group of shippers could predetermine 
whether their operations were within or without the law. Each would be subject 
to an investigation by the Interstate Commerce Commission and could be forced 
to cease operations without any idea as to where the exact fault might lie. Sub- 
sequent appeals to the courts as to the constitutionality of the provision would 
certainly not be the answer since irreparable damage would have already been 
done. No legislation should be passed which carries within it such an obvious 
angle of attack from constitutional ground. 


Mr. Harris. We have a request from the California Manufac- 
turers Association to submit a statement for the record of their op- 
position to section 19 of the proposed bill. 

(The statement is as follows :) 


CALIFORNIA MANUFACTURERS ASSOCIATION, 
Los Angeles, May 2, 1956. 


Subject : Recommended opposition to section 19, S. 1920. 


Hon, OrEN HARRIS, 
House Office Building, 
Washington, D. C. 

DEAR CONGRESSMAN Harris: I am enclosing an additional copy of my letter 
of November 17, 1955, relative to the above subject. 

Please consider this recommended opposition to section 19, S. 1920, and cor- 
responding provisions of H. R. 6141 and H. R. 6142 in the hearing now being 
conducted by your subcommittee. 

Yours very truly, 
L. BE. Osborne, 
Director, Freight Traffic Department. 
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CALIFORNIA MANUFACTURERS ASSOCIATION, 
Los Angeles, November 17, 1955. 


Subject : Recommended opposition to section 19, S. 1920. 


Hon. Oren Harris, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN Harris :This communication is addressed to you as chair- 
man of the Transportaiton and Communications Subcommittee of the House 
Committee on Interstate and Foreign Commerce, with the request that you give 
earnest consideration to and vigorous opposition to legislation proposed under 
section 19, S. 1920 and similar portions of H. R. 6141 and H. R. 6142, purported 
to represent the recommendations of the April 1955 Report of the Presidential 
Advisory Committee on Transport Policy and Organization. 

During the course of your subcommittee hearing in the House Rules Com- 
mittee hearing room, beginning September 19, 1955, you announced that, al- 
though the hearing was intended only to receive views and recommendations by 
Cabinet members and representatives of transportation agencies involved, the 
subcommittee would accept written statements from any interested parties and 
would give such statements consideration in formulating your recommendations 
to the full committee. However, copies of this letter and the attachment are 
being furnished directly to members of the full committee as well aS your sub- 
committee for their convenience and consideration. 

Certain representations were made by Mr. Giles Morrow on behalf of the 
freight forwarders during the hearing on September 21 with which we take issue 
although that testimony has not been referred to specifically in the detailed posi- 
tion and recommendations attached hereto. 

You are respectfully urged to review the attached recommendations for of posi- 
tion to legislation proposed with respect to private shipper consolidations, de- 
scribed as freight forwarder associations in the bills and recommendation (d) of 
the Cabinet Committee report. 

The California Manufacturers Association is unalterably opposed to any 
changes in section 402(c) of the Interstate Commerce Act. 

Yours very truly, 
L. E. OSBORNE, 
Director, Freight Traffic Department. 


NoveMBER 17, 1955. 
POSITION OF THE FREIGHT TRAFFIC SECTION, CALIFORNIA MANUFACTURERS ASSOCI- 
ATION, IN OPPOSITION TO LEGISLATION PROPOSED BY S, 1920, H. R. 6141, anp 
H. R. 6142 PERTAINING TO SECTION 402 (C), INTERSTATE COMMERCE ACT 


1. Recommendations of the Presidential Advisory Committee on Transport Policy 
and Organization 


In a report to the President dated April 1955 there appears the following rec- 
ommendation : 

“Recommendation : Provide definite statutory standards for determining which 
shippers or shipper associations involved in consolidation or distribution of vol- 
ume freight on a nonprofit basis for securing lower rates are entitled to exempt 
status.” 

In obvious pursuance of that recommendation, section 19 of S. 1920 introduced 
on May 9, 1955, by Senator Smathers, for himself and others, proposed the follow- 
ing statutory changes: 

“Sec. 19. Subsection (c) of section 402 of the Interstate Commerce Act, as 
amended, is amended (1) by inserting after ‘(c)’ the following: ‘(1) Except as 
provided in paragraph (2) of this subsection,’ and (2) by adding a new para- 
praph at the end thereof reading as follows: 

“*(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission, by order, shall make the exemption provided for by 
paragraph (1) inapplicable to any person if it finds that the activities of such 
person are not being conducted solely for the purpose, and within the limitations, 
specified in such paragraph, or that making such exemption inapplicable to such 
person is necessary to carry out the purposes of this part and the national trans- 
portation policy declared in this Act. In the administration of this paragraph the 
Commission shall consider, among other things, which in its opinion are pertinent 
and relevant, the facts and circumstances surrounding the organization and estab- 
lishment of such activities; the scope of the activities, geographically and as to 
commodities handled and persons served; the basis of charges, if any, for the 
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service or services provided; and the extent such activities are in competition 
with the services of freight forwarders subject to this part.’ ” 

This recommendation directs immediate attention to the fundamental law under 
which shippers and shipper consolidations utilize public transportation agencies 
for the transportation of their own freight. Under the common law and all statu- 
tory provisions, both Federal and State, pertaining to transportation, it is the duty 
of the carrier to render service without discrimination to all who may apply for 
service. As a correlative to this duty on the part of the carrier, it is the right of 
every shipper to demand and receive such service. Furthermore, it is beyond 
question that a shipper in transporting his own property through a medium of a 
common earrier is not engaged in a business affected with a public interest and 
not subject to regulation as a utility serving the public. Likewise, two or more 
persons who combine or consolidate their property in a single shipment are en- 
gaged in a lawful use of transportation facilities without undertaking a public 
service or dedication of their own property to a public service which would subject 
them to regulation. The same is true of a shippers’ association organized and 
operated in good faith and on a nonprofit basis for the purpose of securing for its 
members the benefit of lower rates resulting from carload or other volume ship- 
ments. Such business, whether conducted by an individual, a small group, or an 
association of individuals, is a matter of private right. Any deprivation of such 
right or restriction thereof by regulation merely because it diverted traffic from 
regulated forwarders or other carriers would be deprivation and invasion of rights 
of individuals guaranteed by the Constitution. 


2. Statutory Regulation of Freight Forwarders 


By part IV of the Interstate Commerce Act (49 U. S. C. par. 1001, et seq.) 
Freight Forwarders were brought under regulation as common carriers. Under 
the provisions of section 402 Freight Forwarders are defined as any “person” 
which: “holds itself out to the general public as a common carrier to transport 
or provide transportation of property * * * for compensation, * * * and which, 
in the ordinary and usual course of its undertaking, (A) assembles and consoli- 
dates or provides for assembling and consolidating shipments of such property, 
and performs or provides for the performance of break-bulk and distributing op- 
erations with respect to such consolidated shipments, and (B) assumes responsi- 
bility for the transportation of such property from point of receipt to point of 
destination, and (C) utilizes, for the whole or any part of the transportation of 
such shipments, the services of a carrier or carriers subject to part I, II, or III 
of this act.” 

This definition sets forth in unmistakable terms “definite statutory standards” 
for determining the status of a freight forwarder. Conversely, it provides the 
statutory tests of shippers or associations of shippers who are not freight for- 
warders. The Interstate Commerce Commission through its investigatorial and 
disciplinary powers is vested with ample authority to determine who is or is not 
subject to regulation and who by reason of a willful failure to observe the law 
is subject to the penalties provided by the act for such delinquency. If any indi- 
vidual or group or association of individuals should attempt through subterfuge 
to evade the regulatory provisions of the act, there is no lack in the present law 
of provisions for the imposition of penalties or injunctive relief to punish or 
prevent such violations. 


3. Exemption of shipper associations 


Section 402 (c) of the act provides in part: 

The provisions of this part shall not be construed to apply, (1) to the opera- 
tions of a shipper, or a group or association of shippers, in consolidating or dis- 
tributing freight for themselves or for the members thereof, on a nonprofit basis, 
for the purpose of securing the benefits of carload, truckload, or other volume 
rates.” 

This is nothing more than a clarifying provision. As above indicated, an indi- 
vidual shippers or group or association of shippers engaged in good faith in the 
transportation of their own freight on a non-profit basis are dealing strictly with 
their own property and are guaranteed in their right to do so under the Consti- 
tution. In so doing they are not serving the general public and are not subject to 
regulation as a public utility. To so declare them by legislative enactment would 
be in contravention of the constitutional guarantees. Neither the Congress nor 
any other legislative body can by legislative fiat determine an operation to be a 
publie utility that which is not, in fact, a public utility. 
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The exemption provisions of section 402 (c), therefore, add nothing to the 
fundamental law. Individual shippers, groups or associations of shippers acting 
in good faith for the transportation of their own freight would be as completely 
exempt from regulation as if section 402 (c) had never existed. The fact that 
this section was included in the statute as a “clarifying” provision neither adds 
nor detracts from the fundamental law of the case. 


4. Statutory standards are unnecessary and inappropriate to determine the 
status of shipper associations 


There can be no question about the right of an individual shipper to have his 
own goods transported without subjecting himself to regulation. The same is 
equally true if two or several shippers acting in concert combine their indi- 
vidual shipments and without profit to anyone, derive the benefit from such con- 
solidation incident to the lower freight rates applicable to volume shipments. In 
principle, an association of shippers stands in the same category. However, when 
a group of shippers act through an association, the element of good faith is neces- 
sarily presented. An association, whether incorporated or unincorporated, which 
performs the clerical and managerial work of consolidating the shipments, paying 
the transportation charges and performing such other work as may be required 
incidental to the consolidation, transportation, and distribution of the freight for 
its members on a nonprofit basis, is clearly nothing more than the business agent 
of each of its shipper members and is no more subject to regulation as a freight 
forwarder than any individual shipper comprising its membership. On the 
other hand, an association which does not operate on a nonprofit basis, holds its 
Services out generally to all who may seek to avail themselves of them, or which 
operates as a false front for the benefit of any individual person or group of 
persons who derive benefit therefrom by way of compensation or otherwise, is 
not acting in good faith as the business representative of individual shippers 
whose constitutional rights are involved. 

There are not, and cannot be, any statutory standards for “good faith.” The 
lack of good faith or, in plain terms, dishonesty, can be revealed in a multitude 
of ways. Whether anyone has acted honestly and in good faith is an ultimate 
question of fact. Its determination necessarily rests upon all probative facts and 
circumstances developed in each particular case. The responsibility to determine 
questions of fact is always that of a tribunal authorized and empowered to hear 
the evidence and render a decision thereon. The Interstate Commerce Commis- 
sion is so authorized and can unquestionably resolve any such question which 
may arise in connection with “freight forwarder associations.” 


5. The reason assigned by the Presidential Advisory Committee in support of its 
recommendation are unsound 


In support of the recommendation that definite statutory standards be pro- 
vided for determining which shippers or shipper associations consolidating freight 
are entitled to exempt status, the Presidential Advisory Committee reported as 
follows: 

“Some shipper or shipper associations involved in consolidation or distribution 
of volume freight on a nonprofit basis for the purpose of securing lower rates, 
although termed nonprofit, in fact absorb costs which include overhead, and the 
expenses involved go beyond those paid to a carrier. In effect, this exemption 
opens the way to establishment of nonregulated forwarding enterprises. Definite 
statutory standards should be provided as a basis for determining which of such 
associations are entitled to exemption and which should be subject to regulation.” 

In effect, this statement implies that any nonprofit operation which includes 
overhead costs and other expenses “beyond those paid to a carrier” cannot be 
regarded as a nonprofit operation. It should be apparent that this conclusion 
is not tenable. Any consolidation to be operated in good faith on a nonprofit basis 
must of necessity include supervision and management of assembling the freight 
of the individual owners at a consolidation point, loading of such freight into car- 
loads and unloading and distribution of freight at the break-bulk point. More 
important from the standpoint of good faith is the collection and payment of 
money to pay transportation and other costs and a strict accounting of all expendi- 
tures to give assurance that the business is honestly operated on a nonprofit 
basis. Obviously, such operations include expenses “beyond those paid to a 
carrier.” Overhead expenses which are a normal incident of every business opera- 
tion are entirely compatible with the operation of such business on a nonprofit 
basis. Indeed, without proper managerial and other overhead expenses, it is 
doubtful whether any association of shippers could successfully operate in good 
faith on a nonprofit basis. 
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As previously pointed out, definite statutory standards for determining which 
associations are entitled to exemption are both impractical and unnecessary. The 
only stautory standards which are needed are those already included in section 
402 in the definition of a freight forwarder. The test to be applied in any in- 
dividual case is that of good faith, which is not capable of being measured by 
statutory standards. The quality of honesty must always be judged by the trier 
of the facts upon the evidence of each individual case. 


6. The amendments proposed by bill 8S. 1920 are of doubtful legality and too 
ae and indefinite in granting powers to the Interstate Commerce Com- 
mission 


‘ — amendment to section 402 (c) proposed by section 19, S. 1920 reads as 
ollows: 

“(2) After hearing in an investigation instituted on its own motion or upon 
complaint the Commission, by order, shall make the exemption provided for by 
paragraph (1) inapplicable to any person if it finds that the activities of such 
person are not being conducted solely for the purpose, and within the limitations, 
specified in such paragraph, or that making such exemption inapplicable to such 
person is necessary to carry out the purpose of this part and the national trans- 
portation policy declared in this act. In the administration of this paragraph 
the Commission shall consider, among other things which in its opinion are per- 
tinent and relevant, the facts and circumstances surrounding the organization and 
establishment of such activities ; the scope of the activities, geographically and us 
to commodities handled and persons served; the basis of charges, if any, for the 
service or services provided; and the extent such activities are in competition 
with the services of freight forwarders subject to this part.” 

It will be noticed that by this provision the Commission “shall make the exemp- 
tion provided for by paragraph (1) inapplicable to any person if it finds that the 
activities of such person are not being conducted solely for the purpose and with- 
in the limitations specified in such paragraph * * *.” This in effect says that the 
Commission shall act within its powers already vested by other provisions of the 
Interstate Commerce Act to determine whether or not an association is operating 
in good faith on a nonprofit basis. The Commission already has full power in 
this regard. No additional legislation such as proposed is necessary. 

The next proposal is that the Commission be empowered to make the exemp- 
tion inapplicable if it determines that it is necessary to do so “to carry out the 
principles of this part and the national transportation policy declared in this 
act.” 

Here, indeed, is a broad step in the extension of administrative power. It would 
be possible under this provision for the Commission to strike down any opera- 
tion conducted by a group or association of individuals however honestly con- 
ducted on a nonprofit basis if it should conclude in its own discretion that it is 
necessary to keep all such operations out of the field of transportation now oc- 
cupied in part by the regulated freight forwarders. Such result is both unsound 
and impractical. 

The amendment then proposes as legislative standards a consideration by the 
Commission of facts and circumstances surrounding organization ; scope of activ- 
ities; geographically and as to commodities and persons served ; basis of charges, 
and finally, extent of competition with freight forwarders. 

Bearing in mind the basic right of individuals to ship their own property and 
to operate in good faith through an association on a nonprofit basis, it is difficult 
to understand what is intended or what purpose can be served by a statutory 
directive that the Commission inquire as to the geographical activity of an asso- 
ciation of shippers or as to the commodities which they handle, the persons 
served (assuming that the service is to members only) or the basis of charges 
made by the association to its members for the ultimate purpose of apportioning 
all expenses on a nonprofit basis. If any or all of these questions should arise 
in a proceeding which the Commission is now authorized to institute either on 
its own motion or by complaint, are pertinent or relevant to a determination 
of whether or not the association is operating in good faith on a nonprofit basis 
and for the benefit of its members only, no additional legislation as proposed 
by S. 1920 is required. If it is intended to extend the powers of the Commission 
or to restrict the activities of shipper associations, the proposal is unsound as 
a matter of proper regulation and prejudicial to the interests of shippers. 

It is strongly suggested by the last clause of the proposed amendment that 
the true purpose of the amendment is to restrict or eliminate all activities of 
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shipper associations, to the end that they will no longer consolidate their own 
freight and enjoy the full benefit of carload rates, but that all such traffic shall 
be diverted to the freight forwarders. Otherwise, why should it be provided 
that the Commission concern itself with “the extent such activities (by shipper 
associations) are in competition with the service of freight forwarders”? Obvyi- 
ously the consolidation of less than carload shipments by shipper associations 
and the transportation of such shipments on a nonprofit basis for the benefit of 
the members eliminates the necessity for employing a freight forwarder as a 
medium to perform the same service at a profit to the forwarder which the ship- 
pers can perform for themselves. Shippers have, in fact, exercised their con- 
stitutional right in this respect since at least 30 to 40 years prior to the appear- 
ance on the scene of so-called and public’ “freight forwarders” and their 
regulation by the Commission. The fact that the forwarders are thus restricted 
does not justify a selfish desire on the part of freight forwarders to monopolize 
this traffic at the expense of shippers. Shippers and associations of shippers 
have the fundamental right to consolidate and transport their shipments in 
any manner that will effect economy in transportation charges. 


CONCLUSIONS 


1. The right of shippers to consolidate their own freight for the purpose of 
effecting the savings in freight charges pertaining to carload and other volume 
rates is fundamental and subject to the guaranties of the Constitution. It isa 
property right which cannot be taken without due process and just compensa- 
tion and is not a right in the exercise of which a service to the public is involved 
which would subject it to regulation. 

2. The Interstate Commerce Commission under the present law is vested with 
powers adequate to determine the status of any operation by an association of 
shippers as that of a freight forwarder or a lawful private enterprise not sub- 
ject to regulation. 

3. The basic test of the lawfulness of any shipper association is that of good 
faith as to which no statutory standards can be prescribed. 

4. The amendment proposed by S. 1920 insofar as it is consistent with the 
constitutional guaranties adds nothing to the present law vesting powers in the 
Interstate Commerce Commission to investigate and determine the lawfulness 
of any operation alleged to be that of a freight forwarder. The proposed amend- 
ment also suggests inquiry into subjects remote from the basic issue and in no 
respect conclusive of the ultimate fact whether a particular association is or 
is not in reality a freight forwarder. 

5. The proposed legislation is apparently inspired by and designed for the 
purpose of restricting or eliminating shipper associations for the selfish gain 
of the freight forwarders. 


Mr. Harris. We have some other requests but I think we will wait 
until a later time. 

The committee feels we have had a very informative and beneficial 
session of this committee today as we have in our prior hearings on 
this subject. We look forward to resuming again tomorrow afternoon 
at 2 o’clock, at which time the truckers will come on first. The com- 
mittee will be adjourned until that time. 

(Whereupon, at 4:20 p. m., the subcommittee recessed to reconvene 
at 2 p.m.,on Wednesday, May 9, 1956.) 


x 





Be vit 











